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KOHCTUTYUUATIBIK XXOHE XAJbIKAPAJIbIK K¥KbIK
KOHCTUTYUMOHHOE U MEXOYHAPOOHOE MNMPABO
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Mediation as an alternative form of dispute resolution
and Litigation

In article the analysis of foreign and Kazakhstan legal practice of application of alternative ways of the solu-
tion of the conflicts is given. It is necessary to distinguish mediation from possible ways of settlement of dis-
putes. The author opens concept and essence of mediation, the principles of carrying out mediation, analyzing
the law of the Republic of Kazakhstan «About mediationy», of January 28, 2011. In article are noted both ad-
vantages, and arising difficulties when carrying out pre-judicial settlement of disputes by means of mediation
mechanisms. Questions of applicability of mechanisms of mediation according to the legislation of the Re-
public of Kazakhstan are investigated.

Key words: legal practice, mediation, particular mediations, civil society, disputes, judicial authorities, reha-
bilitation, judicial system.

The analysis of foreign legal practice shows that judicial proceedings exist for pronouncement of the
decision which is considered unique from the point of view of law, thus personal interests and desires of each
of the parties on circumstances of past tense are considered. Applications of mediation are those circum-
stances in which the main ones are not legal disputes, connecting them with the past, but the interests of both
sides, which are important for their future and the preservation of normal relations.

It is fair to note that similar disputes of permission of criminal and legal disputes were provided also
by a common law of Kazakhs. And in difference from the European law it had a number of advantages. First
of all the common law of Kazakhs accurately defined the subject of a crime — it could be the person only.

Secondly it was more humane — it was not allowed to kill a man, even if he was caught as red-handed
while stealing [1].

For disclosure of this subject it is necessary to open the definition «mediation». Mediation is understood
as the dispute settlement procedure (conflict) between the parties with the assistance of a mediator in order
to achieve a mutually solution, implemented by voluntary agreement of the parties [2].

Mediation can be applied on the disputes arising from civil, labor, family and other legal relationships
with participation of natural and (or) legal entities, and also during criminal legal proceedings on cases
of crimes of small and average weight.

The president of the Republic of Kazakhstan N.A.Nazarbayev in his article «Social modernization
of Kazakhstan: twenty steps to society of general work», pays attention to the need of forming of the effec-
tive multilevel mechanism of the regulation of contradictions in the sphere of labor, civil, family and other
legal relationships» [3].

Mediation in his modern understanding found reflection in the directive of the Council of Europe which
came into force in May, 2008 [4]. The directive is important for mediation development in the world in gen-
eral. It is approved by 27 members of EU and it means that the most part of the western countries is recog-
nized it as a reference point. In all countries process of mediation has a lot of similar, but it has also a lot
of distinctions, features and one of important aspects in it is a formation of the legal base.

It is possible to track a universal tendency: more and more states create a legislative base for alternative
ways of settlement of disputes, in particular mediations.
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Mediation as an alternative form...

Who is a mediator? Mediator is an intermediary promoting the parties in settlement of disputes. It is not
an arbitration court. He induces the parties to statements. At the same time he is also a psychologist, that is
the sociologist who doesn't dictate the decision but gives the chance to the parties to state the look on a bet
and the conflict.

Mediation organizes access to justice, increases its efficiency. Mediation cannot be included in the trial,
where the results of mediation are taken into account. The definite role in mediation is played by the organi-
zations of civil society. Organizations of civil society play a definite role in the mediation. All this contrib-
utes to raising the legal culture and the country's withdrawal on the qualitative level of development.

The principles of mediation include:

1. Voluntariness.

2. Equality of the parties of mediation.

3. Confidentiality.

4. Independence and impartiality of a mediator.

5. Inadmissibility of intervention into mediation procedure.

Questions of procedure of mediation alternative to judicial proceedings are very actual during reforming
of judicial system and law enforcement agencies, a humanization criminally — legal policy of the state [5].

While speaking at the 5™ congress of the Union of Judges of the Republic of Kazakhstan the President
N.A.Nazarbayev told that it is necessary to carry out the work directed on reduction of number of disputes,
subject to consideration in a judicial order. He noted the importance of introduction of alternative ways
of settlement of disputes, including conciliatory procedures and mediation.

In confirmation of the abovementioned law «About mediation» has been developed and adopted, which
was signed by the President of the Republic of Kazakhstan Nursultan Nazarbayev, 28 January 2011, as well
as the concomitant of the Law «Amendments and additions to some legislative acts of Kazakhstan on issues
of mediation» thus, the legislation is intended to introduce the country's alternative form of conflict resolu-
tion and litigation. With adoption of this law the state provided to participants of a civil turn the additional
tool for settlement of dispute [6].

The interesting moment in the specified law at present are the provisions specified in item 5 and 6
of Art. 27 of the law «About Mediation». It is fixed there that at achievement of the agreement on dispute
settlement during civil process the state tax is subject to be returned to the payer. Such a law will certainly
push trainees to use of procedure of mediation [7; 27-29].

Nobody can force someone to enter mediation process, to participate in this process, to conclude any
agreements and then to follow these to agreements, as the appeal to mediation is a voluntary phenomenon.

The law «About Mediation» establishes a ban on mediation application on disputes if they infringe or can
infringe on interests of the third parties who aren't participating in procedure of mediation, the persons recog-
nized by court incapacitated, in cases when one of the parties is the government body, and also on criminal
cases about corruption crimes and other crimes against interests of public service and public administration.

Mediation in the Republic of Kazakhstan can be applied in the following cases:

1. At settlement of disputes (conflicts) arising from civil, labor, family and other legal relationships
with participation of natural and (or) legal entities. Thus paid state tax is subject to be returned to the payer
partially or completely in case of conclusion of agreement about dispute settlement as mediation (item 3
of Art. 106 of the Code of civil procedure of the Republic of Kazakhstan) [8; 55].

2. At the settlement of disputes, considered during criminal legal proceedings, for small and average
weight. On achieving the agreement of conflict settlements which is concluded in a mediation order in crimi-
nal trial that finally serves as the circumstance excluding or allowing not to carry out criminal prosecution.

As a result of successful mediation, according to art. 27, the parties come to the agreement on settle-
ment of dispute (conflict) which is made out in writing and is subscribed by the parties. Such an agreement
has to contain the data of the mediations given about the parties, a subject of dispute (conflict), a mediator,
and also the conditions of the agreement coordinated by the parties, ways and terms of their execution and
a consequence of their non-execution or inadequate execution.

Agreements on settlement of dispute (conflict) are treated as public — the legal transaction which is
subject to execution by the parties in a voluntary order; responsibility for non-execution of such transaction
comes according to the legislation of the Republic of Kazakhstan.

What is possible to carry to primary characteristics of mediation are the following:

1. Confidentiality (in permission of collecting obligatory participation of witnesses isn't required).

2. If judicial proceedings are based on respecting the rule of law and on collected proofs (for example,
they are based on already perfect facts), mediation is directed to the future, that is, it is focused on subjective
interests of the parties.

3. Achievement of the compromise solution which will be mutually advantageous to the parties.

Cepus «[lMpaBox». Ne 3(75)/2014 5
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4. Mediation assumes accommodation of interests of the parties with participation of the third disin-
terested party.

Despite a number of advantages, there are also difficulties in carrying out pre-judicial settlement of dis-
putes by means of mediation mechanisms.

First of all, it is a process of preparation for mediation. Need to discuss, solving a difficult situation
where there has to be a place to various points of view, often incompatible view of events or options of a get-
out and it is the most difficult in preparatory process to carry out mediation.

Everything in mediation is extremely voluntary. It should be noted that not always the parties correctly
understand each other. Often the parties are ready to make a compromise, but some moral installations, such
as personal, national and others prevent to apprehend arguments of the opposite side. It is in that case quite
possible to address to the specialist in permission of the ways where the main objective would be overcom-
ing of such installations and orientation arguing on search of mutually advantageous permission of the arisen
problem.

The concrete agreement becomes result of successful mediation reached on the basis of discussion and
the arrangement. The principle of self-determination of the parties remains decisive during the whole media-
tion. Decisions get force only if each separately taken participant recognizes them that. Having studied the
history of emergence of mediation, analyzing their development at the present stage, the authors have come to
conclusions and defined some problems of realization of institute of mediation in the Republic of Kazakhstan.

— Capacity of institute of mediation is used not fully, despite that the law was adopted.

As Z.H.Baymoldina — candidate of juridical sciences, professor, the deputy minister of justice of the
Republic of Kazakhstan, notes among factors which constrain development and further distribution
of institute of mediation, it is possible to call a lack of visibility of the population of opportunities and
advantages of alternative settlement of disputes [9].

— The mentality of people is focused more on the judgment of questions, than on alternative permission
of the legal conflicts.

— Imperfection of the legislation on mediation which came to light for such a short period of its realiza-
tion is observed.

— There is no close interaction in the field of permission of the legal conflicts between government
bodies and institutes of civil society that is shown in insufficient support of institute of mediation
from the state.

— There is no financial support of the state. It would be desirable to support mediation institute
by means of such mechanisms, as granting soft loans with low interest rates for those organizations
which begin the activity in this sphere, and also their release from taxes.

— There is no due assistance and the information help with advance of procedures of mediation from
government bodies (vessels, judicial authorities).

—The following factor constraining development of mediation is availability at a price of services
as doctor of juridical sciences, professor S.G. Pen notes: «Possibility of granting the mediation of ser-
vices on a free basis for participants of criminal trial at the expense of means of the republican budget»
[10] has to become one of the major priorities in the sphere of criminal legal proceedings.

Continuing this idea candidates of juridical sciences D.Amurtayev and G.Bekbasov suggest to provide
the mediation of services on a free basis not only for participants of criminal trial, but also for affairs sepa-
rate to category:

1) at compensation of the harm done by death of the supporter, a mutilation or other damage of health
connected with work;

2) to participants of the Second World War and the persons equated to them, the military personnel
of conscription service, disabled people of the 1* and 2™ groups, pensioners on age if the dispute isn't con-
nected with business activity;

3) to citizens concerning collecting the alimony, pensions and grants, rehabilitation, receiving the status
of the refugee, minor, without parental support [11; 41-43].

— It would be desirable to adjust the corresponding registration and the accounting of the affairs solved

in out of a judicial order, for the analysis of practice of pre-judicial settlement of disputes.

We believe that there are considerable prospects of development of institute of mediation in the Repub-
lic of Kazakhstan.

6 BecTHuk KaparaHguHckoro yHuBepcuteTa



Mediation as an alternative form...

1. First of all development of institute of mediation will allow conciliatory procedures in the form of
settlement agreements and application, to become the catalyst of reforming of the Kazakhstan judicial system.

2. It is thought that it is necessary to adjust work on informing on mediation institute through mass me-
dia that will provide inflow those wishing alternatively to resolve arising disputes and the conflicts.

3. On the whole we believe the development of institute of mediation will allow to raise as well as civil
consciousness and promote increase of legal culture of citizens of the Kazakhstani society that «Kazakhstan
—2050» answers the common objectives set by the President of RK in strategy [12].
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OOMBIHIIA Ka3aKCTAHJBIK KOHE HIETENIIK TOKipuOere Taniay skacanasl. Jlaymapasl mIMyaiH BIKTUMa Oip
JKOJIBI PETiHAe Menuaiusra Ha3ap aygapburrad. ABropnap Kasakcran Pecny6muxaceiubiy 2011 sxputebr 28
KaHTap/a KaObl1ganraH «Meauanuus Typaibl» 3aHblHA Tal/ay jkacai OTHIPbIIN, MEIUALMHBIH JKaJIlbl YFBIMbI
MEH MOHIH, OHBI KY3€re¢ achlpyIblH KaruJaJapblHBIH Ma3MYHBIH allblll KepceTTi. MeauanusHbIH
apTHIKIIBUIBIKTAPBIMEH KaTap, Jayjiapibl MeIualus MEXaHW3Mi HeTi3iHAe COTKa [ediH peTTeymiH
KaJbINTAaCKaH KUBIHIIBUIBIKTApbIH Aa 3epaeneni. ConeiMen kaTap Kaszakcran PecnyOnukachl 3aHHaManapbl
Heri3iH/e MeAnaLusl TETITiH KOJIIaHy Macelenepi Je )KaH->KaKThl 3epTTEeI .

C.K.AmangeikoBa, H.A . Exnbaesa

IHocpenHnyecTBO B KauecTBe AJILTEPHATUBHOM (DOPMBI pa3pemieHust
CIIOPOB U CyJAeOHBIX pa30MpaTe/ibCTB

B craTtpe nan ananm3 3apy0eXHOH M Ka3aXCTaHCKOH MPaBOBOU NPAKTHKU IIPHUMEHEHHUS aJIbTePHATHBHBIX CIIO-
co00B pemeHnst KOHQUIMKTOB. OTMEUEHO, YTO CPeIy BO3MOXHBIX CIHOCOOOB Pa3pelleHUs! CIIOPOB CIIEIyeT
BBLJICIIUTh MEAUAIMI0. ABTOpPaMHU PACKPBITHl MOHATHE U CYHIHOCTh MEIUALUY, IPUHIUIIBLI IPOBEACHHUS Me-
JHanyy, npoaHaanuposad 3akoH Pecrmybmmkn Kaszaxcran «O memmamum» ot 28 stHBapst 2011 r. B craTse
OTMEYEeHBI KaK IIPEeHMYIIEecTBa, TaK ¥ BO3HHUKAIOIIHIE CIOKHOCTH IIPH MPOBEACHUH J0CYNeOHOTO yperyInupo-
BaHUs CIOPOB C IOMOLIBIO MEXaHU3MOB Meauanuu. VccienoBaHbl BOIPOCH NPUMEHUMOCTH MEXaHU3MOB
MeJIMaIIN COTJIACHO 3aKOHOMaTeNbCTBY PecyOnuku Kasaxcram.
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The constitutional council of Republic of Kazakhstan in sphere
of protection of human rights

The given clause is devoted a role of the Constitutional Council of Republic Kazakhstan in creation of the
right of the state. For this purpose authors of the clause analyze such forms of law-making of body of the con-
stitutional justice as Constitution interpretation, check of constitutionality of legal acts. Authors open a ques-
tion on an active role of the Constitutional Council in sphere of protection of the rights and freedom of citi-
zens of Republic Kazakhstan. In the clause the great value in activity the Constitutional Council of Republic
Kazakhstan which the decisions positive impact on evolution of all system of law makes is marked; formu-
lates general principles of the right which should consider state bodies in the decisions; develops recommen-
dations for the legislator; gives direct instructions on necessity of standard settlement of this or that question.

Key words: Constitution, Constitutional Council, legal act, law, solution, the decision, constitutional control,
constitutional rights and freedoms of citizens.

Solving the problem of the human rights is not only referred to enlarging of range of human being and
citizen rights and freedoms, but also set in the Constitution of the Kazakhstan, or strengthening their guaran-
tees. In fact the problem concerns considerable renovation of the whole concept of human being, citizen
rights, duties and the practice of their constitutional realization. It is extremely important in the course
of such process to take into account both intergovernmental and international aspects of the problem stipulat-
ed by the character of the researched problem.

One of the important legal guarantees in securing human, citizen rights and freedoms in the Republic
of Kazakhstan is the Constitutional Council, set up in accordance with the new Constitution and which is an
independent state entity to provide acting regime of constitutional legitimacy. In order to carry out its main
task the Constitutional Council must defend and secure human, citizen rights and freedoms, set in the Consti-
tution, thus proving constitutional legitimacy regime.

First in its history the newly adopted legislation gives enforcement powers to the Constitution of the
Republic of Kazakhstan. It is the very positive fact. Such function is stipulated by the juridical nature of the
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Constitutional Council and effective constitutional supervision on human rights and freedoms are not possi-
ble without it.

The Constitutional Council activity linked with consideration of laws passed by the Parliament in terms
of their compliance with the Constitution is very important to secure human, citizen rights and freedoms. It is
the Constitutional Council power to consider how laws adopted by the Parliament comply with the Constitu-
tion from above mentioned position.

Special place in the constitutional values occupy human rights and freedoms. The constitutions of many
countries fix them as the highest values, establish the obligation of the State to respect and protect them.
Body of constitutional control of the Republic of Kazakhstan, ensuring supremacy of the Constitution
throughout the country is — the Constitutional Council. Constitutional Council of the Republic of Kazakh-
stan for its normative acts creates applicable laws and regulations, and promotes coordinated interaction
on constitutional branches of government; strengthen the rule of law and the constitutional protection of con-
stitutionally guaranteed rights and freedoms of man and citizen.

President of the Constitutional Council of the Republic of Kazakhstan Rogov L.I. argues that a special
role in the protection of human rights carries the Constitutional Council. Within the framework of the consti-
tutional control it is an effective guarantor of the country's legislation functioning and, ultimately, and
enforcement within the content of the constitutional provisions. In a globalized world where every phenome-
non gets through worldwide communication assessment and analysis of virtually anywhere in the world, be-
fore the totality of national and international law enforcement systems , including constitutional justice,
a number of new tasks. Protection of migrants' rights, the definition of the relation of rights and freedoms
of residents and non-residents in the economic and financial sphere, the responsibility of transnational organ-
izations to workers — citizens activities, environmental rights — Here is a list of issues which are faced with
increasing speed national human rights protection system. Phenomenon of a different order serves the global
fight against terrorism, drug trafficking, environmental pollution, etc., which requires certain restrictions
previously 'untouchable' rights and freedoms [1].

In this regard, at the forefront of events is often exactly Constitutional Control, which has to solve: how
radically new or updated public relations in its legal regulations meet constitutional requirements.

The Constitutional Council is composed of seven members whose term lasts six years. Life members
of the Constitutional Council are rightly ex-Presidents of the Republic. President of the Constitutional Coun-
cil shall be appointed by the President of the Republic, and in the case of a tie, his vote is decisive.
Two members of the Constitutional Council are appointed by the President of the Republic, two members
appointed by the Senate and the Majilis respectively. Half of the members of the Constitutional Council shall
be renewed every three years.

Adopted by popular vote August 30, 1995 Kazakhstan's Constitution reflected the will of the people and
set an important beginning of the democratic government, fundamental rights and freedoms of man and citi-
zen, the original provisions of the new economic order. Consistent implementation of the constitutional pro-
visions is absolutely essential for the functioning of all public institutions and, consequently, for the normal
existence of the entire state. The Constitution of the Republic of Kazakhstan stipulates that the man, his life,
rights and freedoms are the supreme values of the state, they belong to everyone from birth, be recognized
as absolute and inalienable, determine the content and application of laws and other regulations. Exercise
of the rights and freedoms of man and citizen shall not violate the rights and freedoms of other persons,
infringe on the constitutional order and public morality (Articles 1 and 12) [2]. The Constitution of the Re-
public of Kazakhstan requires lawmakers to come primarily from these norms and put at the forefront of hu-
man rights.

The Concept of Legal Policy of the Republic of Kazakhstan for the period from 2010 to 2020, approved
by the Decree of the Head of State on August 24, 2009, noted that one of the important mechanisms for the
regime of constitutional legality, the accurate interpretation of the principles and norms of the Constitution,
the formation of the development of national guidelines and law enforcement practice is to increase the effi-
ciency of the Constitutional Council and the practical implementation of its comprehensive regulatory deci-
sions in the legal policy of the state [3].

Its normative decrees and messages are intended to provide a correct interpretation of the principles and
norms of the Constitution of the different actors of social relations, which is a guarantee of sustained and sta-
ble development of the country. Legal position of the Constitutional Council is in favor of orienting factors
in the development of the current legislation and the formation of law enforcement.
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Certainly improve the efficiency of execution of final decisions of the Constitutional Council largely
contribute to such consultative and advisory bodies as the Secretariat of the Security Council and the Council
for Legal Policy under the President of the Republic of Kazakhstan.

Would also like to point to the example of the functions of protecting the rights and freedom of the bod-
ies of the constitutional jurisdiction of foreign countries through the use of three basic forms of their activity:
through abstract, concrete and individual control of the conformity of the constitution and the rights con-
tained therein and freedoms of man and citizen of laws and other regulations as well as judicial and adminis-
trative decisions.

Abstract control provides the possibility of filing a request with the Constitutional Court on the consti-
tutionality of adopted laws and other normative acts, regardless of their application in specific legal relation-
ships. The purpose of this type of control — compliance legislator constitution and its provisions governing
the rights and freedoms of individuals in decision — legal acts (Austria, France). This type of control oper-
ates in the countries with a centralized system of constitutional control, when only a specialized constitutional
court may abstractly, without regard to the application of this rule to implement it in the context of the interpre-
tation of constitutional provisions. In order to abstract control of the constitutionality of laws Constitutional
Court resolves legislator possible violations of human rights and freedoms. Such control is mainly used
in civil law countries (Austria, Germany, Italy, Spain, Portugal, etc.).

Specific control, sometimes referred to as the incident, provides that the question of the constitutionality
of the applicable law was considered and solved only in connection with the particular litigation. The most
widely used this kind of control in countries with a decentralized system of constitutional review, where all
the courts are competent to decide the constitutionality of the applicable rules of law. Specific control also
operates in a number of civil law countries, where there is a centralized system of constitutional control
exercised by specialized bodies quasi-judicial nature. Centralized system comes from the fact that the courts
of general jurisdiction do not exercise control over the compliance of regulatory legal acts of the constitution.
Here the general courts can only raise the question of the constitutionality of regulations before the constitu-
tional court as a query with regard to the particular court case and only within these limits to ensure compli-
ance with the law of the constitution (Italy, Austria, Germany, etc.) [4].

Constitutional control is carried out in the form of individual or collective complaints, which includes
empowering the individual — the subject of human rights and freedoms, as well as various associations
of citizens, legal persons are entitled to file a complaint with the Constitutional Court on violations of their
rights and freedoms, laws, regulations, judicial decisions. Constitutional complaint acts as an important legal
remedy individual from arbitrary government.

During the activity the Constitutional Council made more than 140 regulatory decisions, where are the
official interpretation of the constitutional provisions on human rights and freedoms, independence and sov-
ereign rights of States, territorial integrity and inviolability of borders and inalienable territory of the unitary
state and the presidential form of government and many other, all were subject to the provisions of the con-
stitutional review of 73 articles of the Basic Law.

According to some of the famous scholars in the field of constitutional law Amandykovoy C.
To: «By applying the follow-up given the opportunity to correct the error legislator correct legal practice.
However, we are only talking about the elements of subsequent constitutional because the courts have the
right to appeal to the Constitutional Council has just about the laws and regulations that they believe infringe
on the rights and freedoms of man and citizen. Therefore, the jurisdiction of the Constitutional Council
applies only to one group of laws and regulatory acts, which are regulated by a circle of relations connected
with fixed constitutional rights and freedoms of man and citizen» [5].

The Constitutional Council is empowered to determine the order of execution of its decisions. State
bodies and officials shall within the period prescribed by the Board, to inform him of the measures taken
in response to its decision [6].

President of the Republic, while appreciating the work of the Constitutional Council, noted that Ka-
zakhstan's model of constitutional control, as shown, has proved itself [7; 17]. In order to further strengthen
the capacity of the Constitutional Council for the Protection of the Basic Law in 2007 at the initiative of the
Head of State was made an addition to the Constitution, providing for checks on the constitutionality of deci-
sions of the Parliament and its Chambers.

The impact of decisions of the Constitutional Council on the rulemaking process takes many forms.
Often in acts of the Constitutional Council draws attention to the subjects of legislative initiative certain
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aspects of legal regulation requiring legislative action, which subsequently included in the plan of legislative
activity of the Government.

Thus, the Government of the Republic of Kazakhstan dated April 16, 2008 Ne 355 approved the Com-
prehensive Plan of measures to bring the current law into conformity with the Constitution of the Republic of
Kazakhstan, which includes a number of measures to implement the recommendations of the Constitutional
Council, set out in its annual resolutions and letters of constitutional legality in the country. In the develop-
ment of the Government decisions , changes and additions to the Rules of the Government of the Republic
of Kazakhstan, according to which the formation of the current and future plans of lawmaking activities of
the Government shall be based on the provisions of the regulatory decisions of the Constitutional Council.

Execution of decisions of the Constitutional Council is a barometer of law. Rightly stated in the legal
literature, that if the body of constitutional decisions are not executed or executed improperly, then torpedoed
goal towards which they are directed — the protection of the constitutional order, fundamental rights and
freedoms of man and citizen, the rule of the Constitution [8].

It should be particularly emphasized the important role of the Constitutional Council in the develop-
ment and improvement of the judiciary, prosecutors and other law enforcement agencies, as well as in the
development of criminal procedural law. It is in the actions and writings of the Constitutional Council stated
positions, which are then included in the legislation as the principles of the criminal justice division of pro-
cedural functions of providing qualified legal assistance, the right to judicial protection and equality of the
parties before the court, guaranteeing the right to appeal to the court decisions taken in the pre-trial proceed-
ings and the decisions taken by the trial court to the higher court, and many others.

In order to implement the legal positions of the Constitutional Council of the Republic of Parliament
and other government agencies of the country changes and amendments to existing laws and other normative
legal acts of the Republic.

In legal practice also implemented conclusions annual messages of the Constitutional Council on the
constitutional legality in the Republic to improve the existing legislation. In annual messages Constitutional
Council often draws attention to the need for parliamentarians to improve the legal system of the Republic,
the adoption of new standards align with the Basic Law and the decisions of the Constitutional Council
of the Republic of existing law.

Developing constitutional provisions protecting the rights and freedoms of citizens of the Republic
of Kazakhstan national courts and law enforcement institutions , the Constitutional Council in its decision
of 7 May 2001 Ne 6/2 «On the representation of the Kyzylorda Regional Court declared unconstitutional the
second part of paragraph 6.12 of Article 6 of the Treaty rental complex» Baikonury, articles 5 and 11 of the
Agreement on Cooperation between law enforcement agencies in maintaining law and order on the territory
of «Baikonur» set a number of basic items that were perceived as fully authorized state bodies of the Repub-
lic. In this decision the Constitutional Council pointed out that the extension of jurisdiction of the Russian
Federation on the territory of Kazakhstan and its citizens violates the provisions of the Constitution, violates
the sovereignty of Kazakhstan, the implementation of prosecution and justice for the citizens of the Republic
of Kazakhstan by Russian law enforcement and judicial authorities detracts from the constitutional powers
of courts, as well as special the inquiry and investigation and prosecution of Kazakhstan. As a result,
the conditions for unconstitutional activities on the territory of other state bodies. Their work involves
the application of coercive measures of complex criminal and administrative measures that infringe on the
fundamental rights, freedoms and legitimate interests of citizens (application of preventive measures, the
production of searches, seizures and other investigative actions, assignment and enforcement of sentences).
In the process of bringing into conformity with the Constitution and the decision of the Constitutional Coun-
cil of 7 May 2001 Ne 6/2 of the provisions of interstate agreements on complex «Baikonur», between the
Governments of the Republic of Kazakhstan and the Russian Federation, October 3, 2006 signed a protocol
on amendments and additions to the specified treaties and agreements, according to which citizens of the Re-
public of Kazakhstan, the offense committed on the territory of «Baikonur» complex will be sent to law
enforcement agencies of the Republic of Kazakhstan [9].

The Constitution of the Republic of Kazakhstan formulates constitutional and legal principles of rights
and freedoms. They relate both to government actions and behavior of citizens. Principles that obligation
to respect and ensure the state are substantial: human rights and freedoms are directly applicable, should not
be issued laws that abrogate or infringe the rights and freedoms set; regulations affecting the rights, freedoms
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and duties of a citizen of the Republic of Kazakhstan, must be published; enshrined in the Constitution of the
Republic of Kazakhstan rights and freedoms determine the content and application of laws and other regula-
tions. Strict for citizens is a principle: the rights and freedoms must not violate the rights and freedoms
of others. Marked feature of the constitutional law of the Republic of Kazakhstan, securing rights and free-
doms, but does not guarantee the implementation of relevant norms in life. Their implementation depends
on many political, economic and social factors, on the effectiveness of legal guarantees.

And one of the important legal guarantees of human rights and freedoms in general is a citizen of Ka-
zakhstan — the Constitutional Council of the Republic of Kazakhstan, the main purpose of which is to,
providing a regime of constitutional law in the society, to protect and safeguard the rights and freedoms
of man and citizen, enshrined in the Constitution.

Constitutional control as an important social and public functions, providing the dynamic development
of the social system and internal stability is directly related to the nature, the character of social relations,
the principles and objectives laid down in the framework of the Constitution. Almost all countries have
sought to formulate a constitutional nature of their social relations, describing the state as secular or legal,
democratic or social. Determining the nature of social relations also involves refinement approaches and pri-
orities formation of the institutional system of the state and the definition of the internal logic of its functioning.
In this sense, particular importance is attached to work on identifying the nature of social relations, of their
constitutional consolidation and development of mechanisms to guarantee their control.

Constitutional control appears not to say the legislature and the executive, that they should cancel each
other out, not only it is the main purpose for which there is constitutional, if the main purpose of the constitu-
tion — the protection of human rights, and the main purpose of the constitutional control, providing including
separation of powers, — ensure the protection of human rights. So do not absolute legal state institutions as
a means of forgetting their main goal. Otherwise degenerate basic democratic orientation of constitutional
development, it becomes, in fact, in its opposite.
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K.Ilommnak, M.H.AGwsutacumoB, P.borarapun

AaM KYKBIKTapbIH KOpray cajacbiHaarbl Kazakcran Pecny0iukacbIHbIH
KoHcTUTyIMSIIBIK KeHeci

Makana KyKBIKTBIK MeMileKeTTi Kypyaarbl Kaszakcran PecnyOmmkachiHblH KOHCTHTYNHSUIBIK KeHECIHIH
aTKapaTblH poiiHe apHanraH. ABTopnap KoucruTyuwsira TyciHmipMe Oepy, 3aHHAMaiblK aKTiUIepAiH
KOHCTHTYLHSJIBIFBIH TEKCEPY KOHCTUTYLMSUIIBIK 9MI1JI€T OPraHbl PETiH/Ae KYKBIKIIbIFapMAIIbLIbIK HbICAHAAPBIH
TanKpuIb, Oy KeHecTiH a3amarrapbl KyKbIKTapbl MEH OOCTAHIBIKTapblH KOpFay cajachlHOarbl OesceH[i
KBI3METIH TOJIBIFBIMEH KapacTbipibl. Kaszakcran PecnyOmukachlHbIH KOHCTHTYLHMSIIBIK KEHEC ©3JepiHiH
mremimMaepiMeH 0apiIbIK KYKBIKTHIK XKYHEHIH 3BOJIONUSICHIHA XKaFBIMABI 9Cep €Till, MEMJICKETTIH OpraHiapsl
©3JIepiHiH MIeiMIepiH/e )KaIIBI KYKBIK KAFUAAChIH KYpy/la €CKepy MIHICTTUIrH KYKTEeH i, 3aH MIBFapyIIbl
YILIiH yChIHBICTAp MaibiHnaiasl. Conmaii-ak 6acka 1a Macesnenepli HOPMaTUBTIK PeTTey KaXeTTIiri Typasisl
Tikenel OarbITTap Oepei.

K.Ilommnak, M.H.AGwsutacumos, P.borarapun

Koncruryunonnslii Coser Pecnyosimku Kazaxcran
B c(epe 3a1IUTHI NPaB YeI0BeKa

Crarsst nocssiena poimn Koncrurynmonnoro Cosera Pecy6imku Kazaxcran B co3jaHuu npaBa rocyaapcrT-
Ba. ABTOpaMH MPOAHATU3UPOBAHEI TaKue (OPMBI IPAaBOTBOPUYECTBA OpraHa KOHCTUTYIMOHHON IOCTHUIINH, KaK
ToNKOBaHNE KOHCTHTYIMH, NPOBEPKA KOHCTUTYLMOHHOCTH 3aKOHOJATENbHBIX aKTOB. PackpeiT Bompoc 00
aktuBHOM ponu Koncrturynuonnoro Cosera B cdepe 3amuTsl paB U cBoOon rpaxaan Pecryonuku Kazax-
crad. OTMeueHO BakHOE 3HaueHue nesTesnbHocTH KoHeruTynnonHoro CoBeTa, KOTOPBIA CBOMMH PeLICHHUS-
MM OKa3bIBaeT MO3UTUBHOE BIMSHUE HA 3BOJIOLMIO BCCH NPABOBOIl CHCTEMBI; (OPMYIUPYET OOLINE NPHHIIU-
IIBI IIPaBa, KOTOPHIE JTOJDKHBEI YUUTHIBATh OPTraHbI TOCYIAapCTBA B CBOMX PEIICHUSX; BhIpabaThIBaeT PEKOMEH-
JaLX JUTS 3aKOHOJATEIs; JaeT MpsSMble yKa3aHUs O HEOOXOIMMOCTH HOPMATHBHOTO YpETYJIHPOBAHUS TOTO
WY HHOTO BOIIPOCA.
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Citizenship is essential for the development of state and society, the formation of civil society. Development
and ensuring human rights and freedoms through constitutional institute of citizenship is one of the main
problems in the theory and practice of constitutionalism. This article examines the issues of constitutional and
legal regulation of citizenship in the legislation of the Republic of Kazakhstan and foreign countries. The author
considers the main points of view on the notion of citizenship, its nature and significance.
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The institute of citizenship has essential value for development of the state and is one of the main con-
stitutional and international legal categories. Citizenship is one of conditions of increase of level of unity
of the nation, development of patriotism, biggest trust of the people to the power. Citizenship is also neces-
sary condition for more active work of citizens on development of the state and the state — on protection
of the citizens.

Citizenship — is an interdisciplinary institute, that consists of a plurality of uniform legal standards that
define the basis of relations with the state of the person. Legal provisions on citizenship as the basic rules are
included in the constitutional law because they reinforce the foundations of society and state structures
in which citizenship acts as of the foundations of statehood.

Citizenship can be described not only as a constitutional-legal category, but as a cross-cutting category
containing norms of constitutional and public international law, private international law, the rules for de-
termining the status of civil servants, some norms and institutions of immigration and labor law and other
sectors, linking the emergence, change and termination of the rights and obligations of the presence or absence
of citizen status.

Priority of national or international law is defined in the constitutional norms, and regulatory issues re-
lating to nationality are solved by Constitution and constitutional norms in the first place, and by internation-
al law - in the second. Legal norms of national and international law both recognize the need to establish po-
litical and legal relationship of a person with a particular State with which he establishes the legal and politi-
cal relations. Through this institution political responsibility for the actions of the state of the person in front
of other states and international entities is established.

Citizenship has not only features of the legal institution, but also of the socio-political one. Subjective
aspect of citizenship is the personal perception of a citizen of his relationship with the people and the state.
We also need to take into account such aspects of citizenship as active and conscious involvement of the citi-
zen in the affairs of the political community; psychological sense of oneself as a citizen; form of consolida-
tion of the highest virtue of the voluntary and full participation in society's life; commitment to one's political
community — state. This can be called individual loyalty's towards his state. Devotion and loyalty of citizens
to its nation and the state is the basis of citizenship as a socio-political institution.

Citizenship as a political legal category depends on the political regime of the country, as the way of the
rights and obligations are implemented constitutes the essence of citizenship. In republics with a totalitarian
regime citizen status means only the nationality of the person; however, one cannot be a citizen in the full
sense of the word. In this context, citizenship means not only belonging to a particular state, but a set
of rights and responsibilities of the individual and the state.

Citizenship is related to democracy, as it is a form of government where the state's will is the people's
will. From viewing of democracy as people's rule, follows the concept of a republic as a common cause
of the citizens. Accordingly, the concept of the republic is embedded with a semantic basis consent of the
citizens about the public interest, as a unifying idea. In general, it is the idea of statehood, which unites peo-
ple into one nation.

Consequently, citizenship appears indispensable component of modern legal, democratic and social
state, the development of citizenship determines the political development of public relations, and the ways
to improve the state as the representative of political ideas and goals of citizens.
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Citizenship is one of the fundamental institutes of constitutional law. Hence the significance of citizen-
ship, the Constitution of the Republic of Kazakhstan (1995) included this institute in the context of section 2
«The individual and citizen». According to article 10 of the Constitution of the RK: «1. Citizenship of the
Republic of Kazakhstan shall be acquired and terminated as prescribed by law, shall be indivisible and equal
regardless of the grounds of its acquisition. 2. A citizen of the Republic of Kazakhstan under no circum-
stances may be deprived of citizenship of the right to change his citizenship, and may not be exiled from
the territory of Kazakhstany» [1].

The guarantees pertaining to the defence and protection of civilians outside Kazakhstan are established
in an article 11 of the RK Basic Law: «1. A citizen of the Republic of Kazakhstan may not be extradited to
a foreign state unless otherwise stipulated by international treaties of the Republic. 2. The Republic shall
guarantee its citizens protection and patronage outside its boundaries». Renunciation of dual nationality is
enshrined in article 10, paragraph 3 of the Constitution of the RK: «Foreign citizenship of a citizen of the
Republic shall not be recognized.

The constitutional frameworks of citizenship are developed and specified in the Law of the Republic
of Kazakhstan «On citizenship of the Republic of Kazakhstan», dated December, 20, 1991. In the preamble
to the existing Law citizenship of the Republic of Kazakhstan determines stable political and legal ties
of state with person expressing their rights and obligations in aggregate [2].

In determining constitutional status of the individual Constitution of the Republic of Kazakhstan (1995)
includes different categories of legal status of constituents: in some cases the terms «everyoney», «no oney,
including foreigners, stateless persons and persons with dual or multiple nationalities are used. For instance,
«Everyone shall have the right to lifex. (article 15, paragraph 1 of the Constitution of the RK); «No one shall
be subject to any discrimination for reasons of origin, social, property status, occupation, sex, race, nationality,
language, attitude towards religion, convictions, place of residence or any other circumstancesy (article 14, par-
agraph 2 of the Constitution of the RK). Other articles of the RK Basic Law state about «citizens of the Re-
public of Kazakhstan», which means that specific rights and freedoms, as well as duties are available for Ka-
zakhstani citizens only. Thus, foreign nationals in the Republic of Kazakhstan cannot vote, cannot hold state
apparatus posts, do not perform the military service duties, etc. Namely, article 23, paragraph 1 of the Con-
stitution of the RK notes that «citizens of the Republic of Kazakhstan shall have the right to freedom
of forming associations». Therefore, the Constitution of the Republic of Kazakhstan draws a distinction
between human rights and citizens’ rights in the terminology of the corresponding articles.

This issue appears to be resolved in a similar manner in other national Constitutions. For example, arti-
cle 39 paragraph 1 of the Constitution of the Republic of Bulgaria states that: «Everyone shall be entitled
to express an opinion or to publicize it through words, written or oral, sound or image, or in any other way»,
and article 45 provides that «all citizens shall have the right to lodge complaints, proposals and petitions with
the state authorities». Under the Constitution of the Russian Federation the «citizens of the Russian Federa-
tion shall have the right to participate in managing state affairs both directly and through their representa-
tives» (article 32 paragraph 1), according to the Constitution of Finland, «every Finnish citizen who has
reached eighteen years of age has the right to vote in national elections and referendumsy (section 14). Para-
graph 4, article 21, of the Constitution of the Czech Republic is worded as follows: «Citizens shall have
access, on an equal basis, to any elective and other public office».

To identify human rights actors sometimes in constitutions may be applied impersonal formulas such
as «recognized the right», «guaranteed the right». Under this arrangement, it is emphasized that this right
or freedom refers to all individuals. for instance, under paragraph 62 of the Fundamental Law of Hungary,
enshrined: «Hungarian Republic acknowledges that everyone shall have the right to peaceful assembly and
to freedom of association with others, including the right to form and to join trade unions for the protection
of his interests»; paragraph 1 article 19, of the Constitution of the Czech Republic reads: «The right of peace-
ful assembly is guaranteed»; in Federal Constitution of the Swiss Confederation freedom of expression and
of information is guaranteed (article 16, paragraph 1), and freedom of assembly is guaranteed (article 22,
paragraph 1).

Sometimes the definition of belonging to a specific nation is defined with such terms as «all Germansy,
«every Spanish citizen» instead of using the words «citizensy, «a citizen». It should be understood that
in Western countries the term «nation» means not ethnic, but political and public community, human substra-
tum of the state. Chapter 1, article 116 of the Basic Law for the Federal Republic of Germany (1949) states:
«Unless otherwise provided by a law, a German within the meaning of this Basic Law is a person who pos-
sesses German citizenship or who has been admitted to the territory of the German Reich within the bounda-
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ries of 31 December 1937 as a refugee or expellee of German ethnic origin or as the spouse or descendant
of such person» [3; 120].

Many constitutions in the world recognize such statements that distinguish rights of the citizen and
rights of the individual by means of indicating the nationality. For example, article 5 of the Basic Law for the
Federal Republic of Germany (1949) establishes: «Every person shall have the right freely to express and
disseminate his opinions in speech, writing and pictures, and to inform himself without hindrance from
generally accessible sources. Freedom of the press and freedom of reporting by means of broadcasts and
films shall be guaranteed. There shall be no censorship». Article 23, paragraph 1 of the Spanish Constitution
guarantees: «Citizens have the right to participate in public affairs, directly or through representatives freely
elected in periodic elections by universal suffrage». Federal Constitution of the Swiss Confederation (1999)
provides that: «1. Freedom of assembly is guaranteed. 2. Every person has the right to organize meetings and
to participate or not to participate in meetings» (article 22). Fundamental human rights are reflected in the
relevant constitutional provisions.

At the same time, civil rights could be determined differently. In particular, article 11 of the Basic Law
for the Federal Republic of Germany provides that: «All Germans shall have the right to move freely
throughout the federal territory»; article 33 defines that: «1. Every German shall have in every Land
the same political rights and duties. 2. Every German shall be equally eligible for any public office according
to his aptitude, qualifications, and professional achievements». Article 29, paragraph 1 of the Spanish Con-
stitution stipulates that: «All Spaniards shall have the right to individual and collective petition, in writing,
in the manner and subject to the consequences established by the law». Federal Constitution of the Swiss
Confederation, with its article 24, paragraph 1 declares that: «Swiss citizens have the right to establish their
domicile anywhere in the country», and article 143 ensures: «Any person eligible to vote may be elected
to the National Council, the Federal Council or the Federal Supreme Court». These statutes clearly define
the rights of a citizen.

In some constitutions a word «people» is used to describe the citizen as a subject of rights. Thus, ac-
cording to the chapter III: «Rights and Duties of the People» of the Constitution of Japan:
«The people shall not be prevented from enjoying any of the fundamental human rights. These fundamental
human rights guaranteed to the people by this Constitution shall be conferred upon the people of this and
future generations as eternal and inviolate rights (article 11)»; «the people have the inalienable right
to choose their public officials and to dismiss them (article 15, paragraph 1)». Similar provisions are to be
found in article 74 of the Constitution of the Republic of Iceland: «People shall have the right to form associa-
tions for any lawful purpose, including political groups and trade unions, without having to seek prior authori-
zation», «people shall have the right to assemble unarmed».

The procedure for acquisition of Mexican «nationality» is recognized in article 30 of the Constitution
of Mexico, while pursuant to article 34 «men and women who, having the status of Mexicans, likewise meet
the following requirements are citizens of the Republic: 1. Having reached eighteen years of age, if married,
or twenty-one years of age if unmarried; II. Having an honest means of livelihood». Consequently, the word
«Mexican» does not signify belonging to a given ethnic group, it means belonging to the particular state,
the point is that such wording not only addresses all «Mexicansy, but «citizens» [3; 140].

In history the citizenship institute made itself known in slave-owning states, inhabited by people who
assessed them as free citizens. The allegiance institute existed during a feudalism epoch, exercised over
the society by the monarch, feudal dependent on him. In the constitutional state the institute of citizenship,
replacing former allegiance, became a premise to ensure an equal treatment of all members of the society.

Currently, the term «allegiance» is used only in monarchic countries, and now it is synonymous with
the word «citizenship». In a number of monarchies (for example, in Spain, Belgium, Netherlands) the term
«allegiance» has been replaced by the term «citizenship» in national constitutions and legislation [3; 140].

In the Large encyclopaedic dictionary of Dodonov V.N. and Yermakov V.D. it is determined that «citi-
zenship is judicial tie between an individual and the government of the country. In monarchist countries the
term «citizenship», generally, corresponds to the term «allegiance». These refer to the relationship between
state and persons under its jurisdiction: the state recognizes and guarantees human rights and fundamental
freedoms, ensures legal protection and patronizes its own nationals abroad; in turn, a citizen must comply
with the laws and regulations of the state, and fulfil other legal obligations defined by the law. Combination
of all these mutual rights and obligations determines policy and law status of a citizen, distinguishing him
from foreign nationals and stateless persons. Allegiance is the term applied to denote a citizenship in the
states with monarchic form of government [4; 136].
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The legal encyclopedic dictionary of Alexeyev A.Ye. and Anufriyeva L.P. interprets citizenship as the
legal relations between an individual and one particular state, characterized by their mutual rights, obliga-
tions and responsibility before each other. Combination of all these mutual rights and obligations determines
policy and law status of a citizen, distinguishing him from foreign nationals and stateless persons. Citizen-
ship as one of the institutes of constitutional right represents a totality of legal norms, establishing principles
and governing relations concerning the citizenship. In monarchic countries term «citizenship» absolutely
complies with the term «allegiance» [5; 78, 79].

Civil status is a fundamental legal prerequisite, as well as an important element of legal personal identi-
fication in society at large. The fundamental principles of political and legal status of person in the contem-
porary society are identified by means of citizenship institute, since it is the citizenship implies that an indi-
vidual is a member of the state. The basic feature offered under these mutual relations is an indicator of sus-
tainability of this legal relationship.

The science of constitutional law highlights three approaches to a concept «citizenship»: 1) political and
juridical phenomenon determining the specific nature of mutual relations of human and socio-political entity
— state [6; 32]; 2) the fundamental subjective right, i.e. the statutory opportunity of individual to be in the
above mentioned relations with the state or to call for their immediate end [7]; 3) legal institution.

In soviet jurisprudence many high-level scholars were engaged in studying the citizenship institute,
each with his own position. One can emphasize the following conclusions, based on scholarly findings
around the concept and essence of citizenship. Therefore, citizenship implied that an individual belongs
to the state, determining the legal status of national not only inside the state, but also outside of this state
through international communication [8; 112]. As Vitruk N.V. has pointed out, «person as a member of the
state should not be understood figuratively as a membership of the nation, but as a sense of belonging to the
state-organized society. It should be understood that such belonging of personality to the state-organized so-
ciety is legally-binding through citizenship» [9; 57].

A number of soviet political scientists for several decades suggested that citizenship demonstrates
whether a person is a member of a state, over whom the state exercises its full sovereignty. This interpreta-
tion of a citizenship demonstrated by eminent scientists in their works (Voevodin L.D., Lepeshkin A.I., 60-s
and 70-s of the XX century) [10].

In the 70-80-s of the last century had been expressed the view, which rests on an understanding of citi-
zenship as a genuine link between the state and an individual, specifying the legal situation within and out-
side the state, in international communication [11]. This position is characterized by the equality of citizens
as social subjects. This can be explained by the fact that nationals of any state in most cases are the full
members of this state, enjoying their legal and social rights, legally resident in this state under normal condi-
tions. Vitruk N.V. has noted that a «permanent residence in the territory of the state is the most typical and
long-term evidence of actual connection between an individual and the state. The existence of such link is
legally secured by the institute for citizenship» [12; 37, 38].

In Russian legal literature citizenship is seen as a steady judicial-political bond that connects an indi-
vidual to a specific state, by which the sovereign power has jurisdiction over this person, within the territory
of the state or outside its borders [13; 96]. This definition underlines that the sustainability of policy and law
relationship, based on the assumption of state sovereignty, and its spread outside the national territory. It may
nevertheless be noted that the right to citizenship and full recognition by the state may not be set alongside
with the political rights and duties of the national [14; 32]. Citizenship is the prerequisite for the establish-
ment of rights and obligations, forms its basis.

Another Russian author, Baglai M.V, understands the term «citizenship» as legal belonging of an indi-
vidual to this state, i.e. recognition of this person by the state as a full and equal subject of constitutional and
legal relations [15; 265]. It underlines the notion that institute for citizenship is crucial for establishment
of specific rights and responsibilities which are distinct from human rights, in general, and rights, freedoms
and obligations of foreigners and stateless persons, in particular.

In Kazakh legal literature institute for citizenship is also the subject of this survey. For example, reflecting
the view of Professor Sapargaliyev G.S., the concept «citizenship» according to Kazakh legislation consists
of three elements: 1) bond between the state and individuals has to be sustainable in the long term, but not
temporal. A man cannot accept or renounce citizenship because of personal choice; 2) the individual’s rela-
tionship to this or that government is of judicial-political nature; 3) the mutual rights and duties are estab-
lished between the state and citizen [16; 95]. The significance of institute for citizenship is highlighted by the
fact that structuring element of the individual’s constitutional status, as a legal concept, rely on the following
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competencies: 1) citizenship; 2) basic rights, freedoms, legitimate interests and duties; 3) warranties of legal
status [16; 85].

Baishev Zh. defines: «Kazakh citizenship establishes the legal relations between tan individual and the
state, determines all of their mutual rights and responsibilities. Citizenship represents the legal status, charac-
terized by persistence, constancy and continuous nature of relations between a person and the state» [17; 24].

Sagindykova A.N., describing the legislative regulation of citizenship, compares the definition of citi-
zenship laid out within Kazakh and Russian nationality laws. Thus, in Law of the Republic of Kazakhstan
on citizenship is determined as the stable political and legal relationship of an individual with a state and re-
flects their mutual rights and obligations. Pursuant to the federal act «On Russian Federation citizenship»
of May 31, 2002, citizenship of the Russian Federation means a stable legal relation of a person with
the Russian Federation that manifests itself in an aggregate of their mutual rights and duties [18]. A similar
resolution was also observed in previous Law on Russian citizenship (of 1991).

Sagindykova A.N. considers legislative wording of the Russian law more appropriate: «substitution
of the expression «judicial-political relationship» (as it is in the case of Russia) for the term «legal relation»
which in turn would led to the release of a citizenship qualification from estimated policy approaches, often
complicating the implementation of citizenship right, the rights to acquire, change or retain their nationality»
[19; 137].

Therefore, giving the estimation of institute for citizenship must be taken into account a socio-political
factor of citizenship relations. Citizenship is intercommunication between general population or specifically
by individuals from civil society. The relationship between citizen and state are derived from institute
for citizenship. From the legal standpoint, legal bond between the state and individuals are the key determi-
nants. From a regulatory viewpoint of social relations a formal side of citizenship is the defining one.
However, the real and full citizenship, a strong and stable judicial-political tie between an individual and
the government is only possible if this state presents to every individual something which is subjectively
meaningful for him, if he associates himself with it [20; 115].

In the science of constitutional law citizenship is seen as a relationship. In the theory of law it is not
uncommon to view the subjective right only as an element of a defined legal relationship that arises in the
presence of a legal fact, which causes this relationship. Citizenship should be regarded as lasting relationship
of a general nature, that defines the rights and duties of an individual in particular legal relationship, and as
a basis, or a legal fact that causes the emergence of new legal relations. Citizenship status combines lasting
rights and duties, and specific relationship that are imposed on the individual and the state mutual rights and
obligations.

Citizenship is considered in legal science as a subjective right. Subjective right is the possible, permis-
sible behavior that citizen is guaranteed by law. Right in the subjective sense encompasses not only a system
of rights (permissions, powers, claims) coming from the rules of objective law, but also a system of legal
duties, i.e. a set of necessities, imperatives, stipulated by the laws of the state [21; 253].

The right of citizenship is an essential prerequisite for one to have all his constitutional and other rights
and freedoms, and carry out respective responsibilities, as well as to protect one's rights and interests, not
only within the country but also abroad through diplomatic and other existing interstate communication
forms. Possession of citizenship is a universal condition for having a fully legal status [22; 152].

Citizenship is also a political concept disclosing political intercommunications in the state-organized
society. Notions about citizenship were generated during the ancient times, driven by economic, political,
social and ideological factors, and it was laid the foundation for understanding the concept of state and re-
public as a common undertaking of free citizens, a growing understanding of democracy as the authority
of the people. Subjective perception of individual’s judicial-political relationship to the government has
a major influence on the behavior of citizens, since a common understanding of citizenship, as mutual rights
and obligations, allows legally impact on the lives of citizens.

Thus, citizenship is an integral component of the democratic legal state, developing strong democratic
institution for citizenship being one of the key objectives, which predetermines political development of pub-
lic relations. Citizenship may be described as political on the content and legal on the form link between
an individual and the state, which is a legal prerequisite, and essential element of the legal status.
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®.A.EpxanoBa

A3aMaTTBUIBIK KOHCTHTYIHSUIBIK-KYKBIKTBIK KATeropusi peTinae

A3aMaTThUIBIK HHCTUTYTHI a3aMATTHIK KOFaMJIbl KaJIBIITACTRIPYFa, MEMJIEKET IeH KOFAMHBIH JaMybIHA KAXKET.
AlaM  KYKBIKTappl MCH OOCTAH[IBIKTAPBIH JAMBITY MEH KaMTaMachl3 €Ty YIIiH OaFbITTajfaH
KOHCTUTYIIHOHAIM3MHIH TEOPUACHI MEH TOXKIPUOCCIHIH Heri3ri Maceneci Oonbll TabObUTampl. Makana
Ka3zakcran PecnyOnnKachIHBIH JKOHE IMIETENEPAiH a3aMaTThUIBIFBI KOHIHAE 3epTTEyHi JKy3ere achIplibl.
ABTOp a3aMaTTBUIBIKTBIH TYCIHIT, MOHI JKoHe Oenrinepi TeHiperiHme TybIHOaFaH HEri3ri HaKThI
KO3KapacTap/bl KapacThIP/IbIL.

®.A .EpxxaHoBa

rpa)KI[aHCTBO KaK KOHCTUTYIMOHHO-IIPABOBasi KATCropust

B crarbe mokazaHO, YTO MHCTUTYT Ipa)KJaHCTBA MMEET Ba)KHOE 3HAYEHUE I Pa3BUTUS roCyIapcTBa M
ob1ecTBa, (OPMHPOBAHUS TPAXKAAHCKOrO OOLIecTBa. ABTOPOM OTMEYEHO, YTO pa3BUTHE U obOecredeHne
npaB U CBOOOJA YeJIOBEKa IIOCPEICTBOM KOHCTUTYLMOHHOTO WHCTHUTYTAa TIPaKJAHCTBA SBISAECTCS OJHOW
U3 [JIaBHBIX MPOOJIEM TEOPHU M NMPAKTUKKM KOHCTHTYLMOHAIM3Ma. Vcciie[oBaHbl BOPOCH KOHCTUTYLIHOHHO-
HPaBOBOTO PEryJIMPOBAHUS TPAKIAHCTBA B 3aKOHOAaTeNbCcTBE PecnyOnnku KasaxcTan u 3apy0exHbBIX CTpaH.
ABTOpPOM TIpeJICTaBIEHBl OCHOBHBIC TOUKH 3PEHUS 110 MpoOJeMaM MOHSTHS TPaKAAHCTBA, €0 CYIIHOCTH U
3HAUCHUSL.
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Pa3sBuTHE HHCTUTYTA IPa’KIAHCTBA: COBPEMEHHbIE TCHICHIUH
U KOHCTUTYHHOHHO-NIPaBoBOoi onbIT ctpan CHI'

B craTbe paccMoTpeHa 0JjHa U3 HAYYHBIX MPOOIeM pa3BUTHS MHCTUTYTA IpakaaHCTBa Kak B PecmyOnuke Ka-
3aXCTaH, TaK ¥ B CTPaHaX MOCTCOBETCKOro MpocTpaHCcTBa. IIpoaHaln3upoBaHbl HCTOPUIECKHE MPEITOCHUIKH
TIOSIBJICHHS! KOHCTUTYIIMOHHO-TIPABOBOTO MHCTHTYTA I'PaXKIAaHCTBA Ha Pa3HBIX dTamax (OpMHUPOBAHHS TroCy-
JapcTBeHHOCTH. OmpefeieHsbl IepCleKTUBBl KOHCTUTYLIUOHHO-TIPABOBOIO PETYIMPOBAHUSA HA OCHOBE HCTO-
PUUYECKUX U TEOPETUYECKUX IOJI0KEHHUH 10 JalbHEHNIEMy COBEPLICHCTBOBAHUIO, C YYETOM KOHCTUTYLIMOH-
HO-IIPaBOBOro onbita crpad CHI'.

Knioueswie cnoéa: VHCTUTYT Ipa’k1aHCTBA, IIPaBa 4EI0BEKA, TOCYIapCTBO, IPABO, FPaXKIaHUH.

3apoKACHHE W MCTOPUIECKOE Pa3BUTHE TPAXKIAHCTBA MO3BOJSIOT PACCMOTPETh CTAHOBJIICHUE DTOTO
SBIICHUS B JUHaMUKe Kak B PecryOonmuke Kaszaxcran, Tak u B crpanax CoJpyskecTBa H IPYTUX 3apyOeKHBIX
CTpaHax W OMPECTUTh MEPCIIEKTUBBI €r0 JATLHEHIIIETO Pa3BUTHSL.

3apokIcHHE TpPaKIAHCTBA CBSI3BIBACTCA C BO3HMKHOBEHHUEM AaHTHYHOTO TOCYAapcTBa B Qopme
paboBnaiebueckoll pecyOIMKY, pa3BUBAIONICHCS B paMKax 3arajHOr0 THIIA FOCYJapcTBa CO BCEMH OIpe-
JEISIOIAMHE 3TOT THII TOCYIAPCTBA MPU3HAKAMH. B pa3IMyHbIX HCTOUHUKAX THIT TOCYIAPCTBA OMPEACTSICTCS
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Kak HanOoJiee mpreMiIeMble O0IIMe YePThl pa3IMYHBIX TOCYAaPCTB B Pa3HbIE AIIOXM BPEMEHH U 00J1aAatomine
XapaKTEepHBIMU MpU3HaKamMu. i1 KaXKI0M MCTOPHUUECKOH 3TOXH, T/Ie MOSBIUINCH TOCYAApCTBA, OBLIH CBOH
OTIpEe/IeTICHHSI TIOHATHA TPakIaHWHA, C HA/leJICHHEM NaHHOTO Kpyra JIUI[ ONpPENeNIeHHBIMH TPaXIaHCKUMHU
npaBamu. OOIIEN3BECTHO, YTO BMECTE C M3MECHCHUSMU MOHATHS «TPakKIaHUHA» U, CICIOBATEIHHO, (hOPMBI
rocyIapcTBa M3MEHSIETCS M caMo TrocymapcTBo [1; 60]. OgHako mepBhle MOMBITKA THIH3AIANA TOCYIapCTB
ObUTH TIPEANPUHATH emle ApHUCTOTeNeM, KOTOPBI CUHTAl, YTO OCHOBHBIM KpPUTEPHUEM pa3rpaHUYCHUS
TOCYJapCTB SIBISIOTCS KOJMUYECTBO BIACTBYIOUIMX B TOCYIApCTBE M OCYIICCTBIISIEMas TOCYJapCTBOM LEIb.
OH pa3nuuas TpaBiICHUE OJHOTO, HEMHOTHX, OOJBINIMHCTBA, a TOCYAApCTBa ACIWI Ha TpaBUibHBIC (TIE
JoCTHTAeTCs 00IIee 6J1aro) M HeMpaBWILHEIE (Te MPECIeayIOTCs YacTHBIC 1enw) [2; 145, 156].

I'. Kenp3eH ke momyaraji, 9To MOJUTHYECKas CBOOOMa, KaK Hjes, JIEKUT B OCHOBE THUITHU3AIMU TOCY-
JapCTB B COBPEMEHHOM MHpE M, KaK CJIECTBHE TOMY, BHIJCISET J1Ba THIIA TOCYAaPCTBEHHOCTH: IEMOKPATHUS
u aBTOKpatus [3; 210].

B cBoro ouepensy P.Jdapenmopd, moapaszenss Bce TIOCyIapcTBa Ha aHTHICMOKPATHUECKUE U
JeMOKpaTHUECKUE, YTBEPIKIAET, YTO B pPE3yJbTaTe MOCTENEHHON AEMOKpaTH3alMU OOIIECTBO KIacCOBOM
00pBOBI CTAaHOBUTCS OOLIECTBOM IpakJaH, B KOTOPOM XOTS M HET HEAOCTAaTKa B HEPABEHCTBE, HO CO3/1aHa
oOmiast 111 BCEX OCHOBAa — BOJIA, KOTOpas JeJaeT BO3MOXKHBIM ITMBIJIN30BAaHHOE OOIIECTBEHHOE OBITHE
[4; 11].

Takum 00pazoM, 3apO’KICHUE U Pa3BUTHE TPAKAAHCTBA TECHO CBS3aHBI C TOCYAapCTBOM, M MUMEHHO
C TOCYIapCTBOM peciyOnuKaHcKod (opmbl mpaBieHns. COOTBETCTBEHHO, BO3HMKHOBEHHE TPaXKIaHCTBA
0OyCIIOBJIEGHO  COCJIOBHBIM,  TOJUTHYECKMM  pPaBEHCTBOM, OCHOBAaHHBIM Ha  000COOJICHHOM
(paboBnanenpuecKol Ha MEPBOM HCTOPUYECKOM 3Tarie) COOCTBEHHOCTH, NPEAIOIararolieil onpeaeIeHHylo
MOJIMTHYECKYIO0 CBOOOMY M JIMYHBIE MpaBa WHAWUBUAA. DTH YCIOBUS BO3HUKIM B aHTUYHOM MHpE, YTO CIIO-
COOCTBOBAJI0O BOSHUKHOBEHHUIO TPAKIAHCTBA H, MO CYIIECTBY, OMPEENNIO OCHOBHBIC MTPUHIIMIIBI Pa3BUTHS
3TOT0 MHCTHTYTA HA MHOTHE CTOJICTHS BIEpEI.

UccnenoBanne HCTOPUYECKUX 3aKOHOMEPHOCTEH TO3BOJISIET MOAPAa3AEIUTh HCTOPUIO HHCTUTYTa
TpaXJTaHCTBA HAa TPHU JTama: TPAKJAHCTBO AHTHYHBIX IMOJIMCOB, TPAXAAHCTBO (EOJANBHBIX TOPOJOB-
pecnyOnuK, TpakAaHCTBO COBPEMEHHOTO THIIA. B KaduecTBe OTIMYMTENBHBIX OCOOCHHOCTEH Pa3IHYHBIX TIe-
PHOOB ClieAyeT BBIACTUTH OTHOLICHUE TPaXKIaH IPYr K APYTY B BOIpPOCax MPaBOBOrO CTAaTyca M OTBETCT-
BEHHOCTH JIPYT MEpe] IPyroM. AHTHYHBIE PECITyOIHKH CIIeTyeT XapaKTepru30BaTh Kak apUCTOKPAaTUIECKHE,
MPUBHUJICTHPOBAHHBIE, OCHOBAHHbIE HAa HEPAaBEHCTBE COOOIIECTBAa, HA OCO3HAHWU OOIEro HWHTEpeca —
dKCIUTyaTaluu paboB. DeopanbHble peclyONMKM MOXKHO paccMaTpuBaTh Kak COOOIIECTBA TpakaaH-
TOpOXKaH, OpraHN30BaHHbBIE HA OCHOBE [IEXOBOTO PABEHCTBA, YTO 3aJI0KMIIO Hadaa MPaBOBOTO PABEHCTBA —
OCHOBBI 0YprKya3HO-IEMOKPATHIECKOT0 TOCy1apCTBa.

Kak Ob110 y’k€ 0TMEUeHO, B UICTOPUYECKOM IIJIaHE WHCTUTYT IPayKAAHCTBA CYILIECTBOBAT U CYIIECTBYET
napaieqbHO ¢ HHCTUTYTOM MOAMAHCTBA. [Ipy 3TOM TEpMUHONIOTHYECKOE pa3eiieHue dTHX MOHATHH UMeeT
KaK OOBEKTHBHYIO, TaK M CYOBEKTHBHYIO CTOPOHBI. VICTOKH I'pak1aHCTBA KaK MMOJUTHKO-IIPABOBOTO SIBICHUS
HaXOZST CBOE OTpaK€HHE B aHTUYHOMW IMOJUTHUKO-TIPABOBOM MBICIH M MPAKTHKE B COOTHOIIEHHH C TaKUM
SABIICHHEM, Kak peciryOnuka. [logmaHcTBO COOTHOCHTCS ¢ MOHapXu4eckoil ¢opmoil mpasinenus. OgHako U
TPaXTaHCTBO, W TOANAHCTBO OTPaKalOT MOJUTHKO-TIPABOBBIE CBS3H MEXIY TOCYapCTBOM M JIMYHOCTHIO.
CrnenyeTr MOMYEPKHYTh, YTO OTBETCTBEHHOCTH 3a COCTOSIHHE 1€l B PECIyOJuKe OTINYaeT TPakJaHCTBO
oT mojancTBa. Hamnume mpaBa ydacTBOBATh B MOJUTHYSCKOM JKU3HU, H30UPaTh U OBITh M30pPaHHBIM, CITY-
JKUTh Ha TOCYJAapCTBEHHOW CIIy»KO€ HaKJIaJbIBacT HA I'Pa)KJIaHWHA COIHATBHO-TIOIUTUYCCKYI0 OTBETCTBCH-
HOCTBh, OPMHUpPYET €ro Kak CyObeKkTa TpakAaHCKoro odmiectBa. B cBs3u ¢ ATHM, N0 HalleMy MHEHHIO,
MMEHHO OTBETCTBEHHOCTh W OTJIMYAET TPAKIAHCTBO OT TMOJJAHCTBA. B MOHapXuu OTBETCTBEHHOCTh
MOAJAHHBIX OCHOBaHA HAa BIACTH MOHAapxa, a B pECIyOJMKe OTBETCTBEHHOCTh TPaXKIaH BHITEKACT
W3 OCO3HAHWUS MpaB W 00s3aHHOCTEW. ['pakmaHWH HEceT, B MEPBYIO OYepellb, MOJUTHIECKYIO OTBETCTBEH-
HOCTbH 32 COCTOSIHHE JIeT B PECIyOJMKe, 32 peain3alrio ero mpaB U obOsi3aHHOcTel. IIpu aToM B mcropuu
Pa3BUTHUS TOCYAAPCTBEHHOCTH pecIyOiIrKaHCKas (popMa mpaBieHHS HOCUT JOCTATOYHO PEAKUN XapakTep.
Oco00 BBIZEISICTCS TPAKIAHCTBO pPabOBIAAENbIICB, BBIPAOOTAHHOE AHTUYHBIM MHPOM, TPaKIAHCTBO
TOpPOXaH B CPEIHEBEKOBBIX TOPOJIaX-TOCYJapCTBAaX M IPAKIAHCTBO OYyp)Kya3HO-IEMOKPATHYECKUX PeCIry0-
Tk, xapakTepHbIx s XIX—XX BB. CoBpeMEHHOE TpakJaHCTBO, MO CYIIECTBY, HOCUT KA4YECTBEHHO HOBBII
YPOBEHb U MPHHIIUITHAIEHO OTJINYACTCS OT PabOBIAICITFYSCKOTO U (PeOJATEHOTO IPaXTaHCTB.

B kaugecTBe 0co00ro BHIa IpaKAAHCTBA MOXXHO PAacCMaTPUBaTh TPAKTAHCTBO B COBETCKHH MEPHO/I.
B monutudeckoi U 10pUIMYeCKOl HayKaxX B TOT IMEPHOJ] pa3padaThiBajgach KOHIICTIIINS «COIUATHUCTUICCKUX
MpaB YelIOBEKa», KOTOPBIE PEaln30BBIBATNCH MOCPEICTBOM CTaTyca COBETCKOrO TpakJaHuHa. VIMEHHO
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HaJIM4Me TPaXXIaHCTBA Mperonarajo objiagaHue Bceld COBOKYITHOCTBIO TpaB 4eJoBeka U rpaxaanuna. [lo-
CPEICTBOM MPABOBOI0 CTaTyca rpakJaHMHA OMPEIeISIOCh MOJI0KEHHE TMYHOCTH B COITUAIMCTHIECKOM 00-
mecTBe. B 3TOT mepwoxg OCHOBHBIMH B KOHIEIMIIMH TPaB TpakKIaHWHA TMPU3HABAINCH COIHAIBHO-
SKOHOMHYECKas OOYyCJOBIEHHOCTh M KjaccoBas Mpupoaa. TemM He MeHee yXKe TOrAa YyKa3blBalach
3aBHCHMOCTH TIPaB IpakJIaHUHA OT YPOBHS JIEMOKPATHU3alMU U KyJIBTYPHOTO pa3BUTHsA obmiecTBa. B mepuon
Pa3BUTHS CONMATUCTUYECKOW KOHIIEMIUN TPaB JIMYHOCTH OCOOEHHO TOJYEPKUBANICA KIACCOBBIA XapakTep
OCHOBHBIX NpaB rpaxganrHa. OTMeuaioch, YTO OCHOBHBIE (KOHCTHTYLIMOHHBIE) TIpaBa I0pUANYECKH (PUKCH-
PYIOT caMmble BaKHBIE CBS3M YeJIOBEKa C OOILECTBOM M TOCYAApCTBOM, ONpENENseMble CYIIESCTBYIOMIMMHU
MaTepHUaIbHBIMU M COLMUAITBHO-TTOIUTHYECKAMHU yCIOBHSIMH, KOTOPBIE OTPaXKaroT IMO3UIIMU KJacca, OCyIIe-
CTBIISIFOIIIETO TIOMUTHYECKYIO BiacTh. [IpaBa denoBeka, MpU3HAHHBIE TOCYAAPCTBOM B BHAE KOHCTHUTYIIHOH-
HBIX (OCHOBHBIX) MPaB rpaX<i1aH, IPEACTaBISAIOT COO0H (PyHIaMEHT BCeX OPYTHX IOPUANYECKUX TpaB U CBO-
6on. B Hux cdopmyaupoBaHbl HanOojiee OOIIHMEe BO3MOKHOCTH TpaKIAaHHHA, COOTBETCTBYIOIIHNE €TO
COIMAJIEHOHN M YEJIOBEUYECKOU MPUPOJIE, OTPAKAIOIINE €T0 OCHOBHBIC TTOTPEOHOCTH M MHTEPECH [5; 45, 46].

Heobxomumo otmeruth, uto A0 Koncturymuu CCCP 1936 T. B KayecTBe OCHOBHI COBETCKOWM
rOCYJapCTBEHHOCTH PacCMaTpUBAIUCH pabodne, COMIAThl U KPeCcThsHE, YTO OBbLIO 3aKkperieHo B KoHctuty-
i PCOCP 1918 1. 1 B mocneayomux KOHCTUTYIIMOHHBIX aKTaxX COI03HOTO 3HadeHwus. [IpaBa m30oupars u
ObITh M30paHHBIMH, YYaCTBOBAThH B YIPABJICHUH TOCYAapCTBOM H APYTHE MPaBa, UCTOPHUYECKH SIBISIOMINAECS
0a30BBIMU JJIS1 MHCTHTYTA TPaKAAHCTBA, B COBETCKOE BPEMs HUMENH TOJIBKO OTICNIbHBIE KAaTETOPHU JIMLI.
C dopmupoBaHmeM WHIEH COBETCKOTO OOIICHAPOJAHOTO TOCYAapCTBa, THae IIpH3HABajgach Imodena
HaJ OKCIUTyaTaTOPCKUMH KJIaCCAMHM OKOHYATEIbHOM, 3aKpeIunsuiach waes O0O0JafaHus IMONUTHYECKIMH
npaBaMH BceMH rpaxnaHamud. Ho B oTnmume oT Oyprkya3HO-JEMOKPATHUECKOW TEOPHU MPaBOBOTO TOCY-
ApCTBa COBETCKOE TPAXKIAHCTBO IPOWCTEKAIO OT TOCYAApCTBA U SIBISJIOCH HEOOXOAWMBIM YyCIOBHEM
o0JamaHus rpaKJaHCKIMH, TOJTUTHYECKUMH, COITMATEHBIMU, SKOHOMHYECKUMH U KYJIbTYPHBIMH ITPaBaAMHU.

B Koncrurynuu sxe CCCP 1977 1. B rnaBe 6 ObLTH 3aKpeIICHBl OCHOBHBIE MOJIOKEHUS, KaCaIoIINUecs
rpaxganctea CCCP u paBHOmNpaBusl rpaxkaaH, a B IaBe 7 — OCHOBHBIE MpaBa, CBOOOABI M OOSI3aHHOCTH
rpakgan CCCP. Tak, B coorBercTBuu co cT. 33 Koncturynuun CCCP ObUIO YCTaHOBJICHO €IMHOE COIO3HOE
IPaXIaHCTBO, T.€. KX IpakJaHUH COIO3HOHN pecityOnuku sBisuics rpaxknanuHoM CCCP. OcHoBanus 1
MOPSIOK MPHOOPETEHH M YTPaThl COBETCKOTO TPasKAAHCTBA OIpenesuiich 3akoHoM o rpaxaanctse CCCP
[6; 14].

ITonoxenns Koncrutymum CCCP 6pimm metanmsupoBansl U B Konctutynun Kazaxckoit CCCP, rme
B IMIaBe 5 3akpersuiochk rpaxkaancTBo Kazaxckoir CCP u paBHompaBue rpaxiad. B sToil rmase onpenens-
JI0Ch, YTO B COOTBETCTBHHM C ycTaHOBIEHHBIM B CCCP emuHBIM COIO3HBIM TPa)XTaHCTBOM KaXIblif
rpaknanud Kazaxckoit CCP sBnsics rpaxxnannaom CCCP. Ipu sToM rpaxaane APYTHX COIO3HBIX PecITyo-
JIUK MOJIb30BaNINCh Ha Tepputopun Kazaxckoit CCP oguHakoBbIME NpaBami ¢ rpaxaaHamu Kazaxckoit CCP.
PaBHompaBue rpaxkman Kazaxckoit CCP obecneunBanoch BO BceX 00JacTsAX SKOHOMHYECKOH, MOJIUTHYE-
CKOI1, COIMabHOW W KYJIBTYPHOH >KM3HH — BCE PaBHBI Mepel 3aKOHOM, HE3aBUCHUMO OT TMPOHCXOKIACHUS,
COLIMAJIbHOTO W HWMYIIECTBEHHOTO IIOJIOKEHHUS, PAcOBOM W HAIMOHANBHOW NPUHAAJEKHOCTH, TII0JA,
o0pa3oBaHus, A3bIKA, OTHOLUICHHUSA K PEJNUTHH, POJa M XapakTepa 3aHITHH, MECTa KHUTEIbCTBA U JPYTUX
o0cTosATenLCTB. ['1aBa 6 ycTaHaBiIMBaIa OCHOBHBIC IpaBa, cBOOOABI M OOs3aHHOCTH TpaxaaH Kazaxckoit
CCP, nHanensss Bceil MOTHOTON COIMAIBHO-)KOHOMUYECKUX, MOJUTHYECKUX W JIMYHBIX TpaB H CBOOOJ,
npoBo3rianieHHbix U rapantupyemsix Koncturynueint CCCP, Koncrutynueit Kazaxckoit CCP u coBeTcku-
MU 3aKkOHaMH. COLMATUCTUYECKUN CTpol oOecrednBal pacliipeHue MpaB M CBOOOA, HENPEPhIBHOE YIIyd-
[IIEHUE YCIOBUH KU3HH TPAXKAaH, 0 MEPE BBIMTOJHEHHUS IPOTPaMM COLMATbHO-9KOHOMUYECKOTO U KYJIbTYp-
Horo pa3Butus. OJHAKO UCIIONB30BAHUE TPaKIaHAMU HpaB M CBOOOJ HE IOJDKHO OBLIO HAHOCUTH yluepOa
WHTEpecaM 00IecTBa U TOCYAapCTBa, MpaBaM APYTHX rpaxiat [7].

Kpome Toro, MapKCHCTCKO-IEHHMHCKAas  KOHIENIMS  BBIIBUTANa  CIEAYIONUE  MPHHIIAIIGI
B3aMIMOOTHOIIIEHUH TOCYZAAapCTBa M JIMYHOCTH B COIMAIMCTHYECKOM oOmiecTBe: 1) B3auMHas OTBETCTBEH-
HOCTh TOCYAAapcTBa W JIMYHOCTH; 2) TApMOHHMYHOE COUYETAHWE HWHTEPECOB TOCYHApCTBA M JIMYHOCTH,
3) coumanucTU4eckast 3aKOHHOCTb U IpYyTrue MpuHOUIEL. Hanbonee MHTEpECHBIM MpeacTaBiIseTcs MPUHLIAT
«COIMAIFHOW OTBETCTBEHHOCTH TOCYJapCcTBa 3a IMPAaBHIBHOCTb NPUHUMAEMBIX pEIICHHN», KOTOPBIH
BBIpa)KaJics B HAYYHO TOYHOM BBIPQKEHUH MeEpBI CBOOObI, 0003HAYCHHOW B CHCTEME MPaB M O0sI3aHHOCTEH
rpaxaaH.

CrnexyeT OTMETHTH, YTO KOHCTHTYIIMOHHBIE HOPMBI 3aKPEIISUIM OCHOBHBIE BO3MOYKHOCTH JIMYHOCTH
B cthepe ynpaBneHus rocynapctBoM. ['paxknane Kazaxckoit CCP nMenu mpaBo yyacTBOBaTh B yNPaBJICHUU
TOCYJapCTBEHHBIMH M OOIIECTBEHHBIMH JellaMH, B OOCYXJECHHH W TPHHATHH 3aKOHOB M pPELICHUN
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00IIeroCyIapCTBEHHOTO M MECTHOTO 3HAYEHUs. DTO MPaBO OOECIEUYUBAIOCH BO3MOXHOCTHIO M30UpPATh U
ObITh M30paHHBIMH B COBETHl HApPOIHBIX JIEMYTATOB W JPYTHE BHIOOPHBIE TOCYJAapCTBEHHBIE OPTaHBI,
MIPUHAMATH y4YacTHE BO BCEHAPOAHBIX OOCYKIIEHUSX W TOJOCOBAHMIX, B HAPOAHOM KOHTpOIE, B padoTte
TOCY/IapCTBEHHBIX OpPraHOB, OOIIECTBEHHBIX OPraHU3allMii U OPraHOB OOIICCTBEHHOW CaMOJCATEIBHOCTH,
B COOpaHMSX TPYAOBBIX KOJUICKTUBOB U 1O MECTY XHUTelbcTBa. Kakaerid rpaknanma Kazaxckoit CCP mmen
MPaBO BHOCHTH B TOCYAAapCTBEHHbIE OpPraHbl M OOIIECTBEHHBIC OPTaHU3AINH MPEIOKEHUS 00 YIIydIIeHHN
WX JeATCILHOCTH, KpPUTUKOBaTh HEJNOCTaTKu B pabore. JloKHOCTHBIE JMIla OO0S3aHBl  OBUIH
B YCTAHOBJICHHBIC CPOKHM PacCMaTpPUBATh MPEAJIOKCHHUS M 3asBICHUS TPaXklaH, aBaTh Ha HHUX OTBETHI H
MPUHAMATH HEOOXOIUMBIE MEPHI.

B Koncturymmuu Ka3CCP 6p11 yTBEep)KIEH W 3allpeT Ha IpeciieJoBaHUE 3a KPUTHKY. Jluma, mpecie-
JYIOIIUE 32 KPUTHKY, MTPHUBIICKATUCH K OTBETCTBEHHOCTH. B COOTBETCTBUM C MHTEpEeCcaMU Hapoaa M B MEJsX
YKpETUIEHUs ¥ Pa3BUTHS COIMANNCTHIECKOTO cTpos rpakaanaM Kazaxckoit CCP rapanTupoBaimcs cBOOOIBI
CJIOBa, MeYaTH, COOpaHuid, MUTHHTOB, YIUYHBIX IECTBUHA M AeMOHCTpaluil. KOHCTUTYIIMOHHbIE TTOOKEHUS
0 TPaXXJIaHCTBE, B COOTBETCTBUU C pa3pabaThIBaMOU TEOPHUCH COIMATHUCTUYSCKOTO TOCYIapCTBa, HOCHIN
MOJIMTUYCCKHUN XapaKTep U PEaM30BEIBAINCH B TIPABOBOW (hOpME B OTPACICBOM 3aKOHOIATEIILCTRE.

B cBs3u ¢ 3THM mpeAcTaBiseT HHTEpEC CHCTeMa 00SI3aHHOCTEH TpakJjaH COBETCKOTO rOCyAapcTBa, IMo-
CKOJIBKY WMEHHO ITOCPEACTBOM OOS3aHHOCTEH YCTAaHABIMBAIMCH OTHOIICHUS MEXKIY TPaXIaHHHOM U
rocynapctBoM. OcCyIIecTBICHHE IpaB W CBOOOJ HEOTACIMMO OT WCIOMHCHHUS TPaXKTaHWUHOM CBOUX
obs3anHocTer. I'paxmanma Kazaxckoit CCP o6s3an cobmomate Konctutymmio CCCP, KoncTutynuio
Kazaxckoit CCP u coBeTckue 3aKOHBI, yBa)KaTh MPaBUila COMUATUCTHIECKOTO OOIIEKUTHUS, C JOCTOMHCTBOM
HECTH BBICOKOE 3BaHHE COBETCKOTO rpaxaannHa. OOS3aHHOCTD U JEJI0 YECTH KaXKIOr0 CIIOCOOHOTO K TPYAY
rpakaannHa Kazaxckoit CCP — moOpocoBecTHBIN TPyl B H30paHHON MM 00JIacTH OOIECTBEHHO IOJIC3HON
NEeSITeTLHOCTH, COOJIOJICHNE TPYAOBOW NUCIHMIUIMHBI. A YKIOHEHHE OT OOMIECTBEHHO IOJIE3HOTO Tpyna He-
COBMECTHUMO C TMPHUHIUIIAMU colanucTuieckoro oomiecta. ['paxxknanun Kazaxckoit CCP o0s3an Obin Oe-
peYb U YKPEIUIITH COIHAIMCTUYCCKYI0 COOCTBEHHOCTh. Jlonr rpaxmaaHnHa — OOpPOTHCS C XUIICHUSMHU U
PacTOYHTENHCTBOM T'OCYapCTBEHHOTO M OOIIIECTBEHHOTO MMYIIECTBA, OEPEKHO OTHOCHUTHCS K HAPOTHOMY
no0py, yBaxaTh HallMOHATHHOE JOCTOWHCTBO JIPYTHX TPaKIaH, YKPEIUIATh APYXKOy HalMii U HApOJHOCTEH
COBETCKOT'O MHOTOHAIIMOHAJILHOTO TrocyaapcTBa. Jluia, mocsrarolue Ha COIHMATMCTUYECKYH0 COOCTBCH-
HOCTb, HaKa3bIBAIKCH 10 3aKkoHy. ['paxknannn Kazaxckoit CCP o0s3an ObLT Takke obeperath uarepecsl Co-
BETCKOTO TOCYJapcTBa, CIIOCOOCTBOBATh YKPEIJICHHIO €ro MOTyIIecTBa W AaBTOPHUTETa. 3alluTa
conuanucTrudeckoro (OTedecTBa — CBSIICHHBIA JONT KaXJOro TpaxkJaHWHA, a wu3MeHa PoxamHe —
TATYalIIee IpecTyIuieHne iepen HapoaoM. [loaTomy BomHCKas ciryk0a B psagax Boopyxennsrx Cun CCCP
— modyeTHas o0s3aHHOCTh rpakaaH Kasaxckoit CCP. Ilpu srom rpaxmanun Kaszaxckoit CCP o00s3an
yBaKaTh MpaBa W 3aKOHHBIE HWHTEPECHl JAPYIMX JIHI, OBITh HEMPUMUPHUMBIM K aHTHOOIICCTBCHHBIM
MOCTYIKaM, BCEMEPHO COJCHCTBOBATh OXpaHe OOIIECCTBEHHOTO TOPS/IKA, a TAK)KE 3a00TUTHCS O BOCITUTAHUH
JeTei, TOTOBUTH UX K OOIIECTBEHHO MOJIE3HOMY TPYIY, PACTUTH JOCTOWHBIMH YICHAMH COLUATHCTUYECKOTO
obmiecTBa, Oepedb MPUPOTY, OXpaHATh ee¢ OorarcTtBa. Kpome Toro, 3a60Ta 0 COXpaHEHHH HCTOPHUYECKHX
MaMITHUKOB M APYTHX KyJbTYPHBIX HEHHOCTEH — HONT U 00s3aHHOCTH rpaxnaaH Kazaxckoit CCP. Otaens-

HEIM gonr rpakmannHa Kazaxckoit CCP — wmHTepHaNMOHAIBHBIA, a 3HAYHT, OH JOJDKEH COJNIEHCTBOBATH
Pa3BUTHIO APYKOBI U COTPYAHUYECTBA C HAPOJAMH APYTHX CTPaH, HOMJIEPKAHUIO M YKPEIUICHUIO BCEOOIIETo
mupa [110].

ITo 3TOMy MOBOAY MOXKHO CHENATh CIEAYIONINI BBIBOJ: COBETCKOE I'PaKAAaHCTBO HOCHIJIO MACOIOTHYE-
CKHH XapakTep, ObIJI0O OCHOBAaHO Ha KOMMYHHCTHYECKOW Haeonorun. Kak ciencTBue 3Toro, MIMeno xapaxkrep
MPUBWJIECTHH, KOTOPOW OBUIM HAJIENICHBI: Ha MEPBOM 3Tale — pabodme, CONIAThl, MAaTPOCHI, KPECThIHE,
Ha BTOPOM — TPYASIIUECS, a BCE OCTalbHBIE (CTYACHTHI, JOMOXO3SHKM) HE 00Jamaanu u30HpaTeIbHBIMU
npaBamu. TpeTuit sTanm — 3Tanm (GOPMUPOBAHUS OOILICHAPOJHOTO rOCYyAapCTBa, C MPEAOCTABICHUEM BCe
COBOKYMHOCTH IIpaB TpaXXaHaM H TpPU3HAHWEM HOBOW OOIIHOCTH — COBETCKHi Hapoa. OmHako
TOCYIapCTBO SBIISUIOCH OCHOBHBIM MCTOYHUKOM TPaB M O0S3aHHOCTEH U B ONPECIICHHBIX CIIy4asXx MOTJIO
JUIIATH COBETCKOTO TPaKJAHCTBA U BBICIATH 3TOTO 4YeNOoBeKa U3 CTpaHbl. COOTBETCTBEHHO, TAKOW MOIXO
3HAYHUTENILHO CYXall COBOKYITHOCTh TIpaB IJIMYHOCTH W Ha TIEPBOEC MECTO BBIJBHTAl OO0SI3aHHOCTH
rpaxxganuHa. BHyTpeHHUE U BHEIIHUE MPEANOCHUIKN Pa3BUTHA U U3MEHEHUS TOCYJapCTBEHHOCTH KaK UJICU
MOBJICKIIN 3a COOOW M3MEHEHHS W TOJIUTHKO-TpaBoBoro craryca Coserckoro Coro3a, mpeBpatus ero B Co-
npyxectBo HezaBucumbrx ['ocygapcT, 001aqaronux BCEH MOTHOTOH HAIIMOHATHFHOTO CYBEPEHUTETA.

B cBs3u ¢ 3TMM HEOOXOAMMO 33a0CTPUTh BHHMAHHE Ha HCTOPHUYECKOM DPa3BUTHH TPaKIaHCTBA
B CTpaHaxX IOCTCOBETCKOTO0 IPOCTPAHCTBA, KOTOPOE MPOXOAMIIO MOATamHO. B KkadecTBe mepBOro srama
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TpaHCcOpPMAaIIHK COBETCKOTO IPaXKIAHCTBA B TPAXKJAHCTBO, TOCTPOSHHOE Ha THOEPaATbHO-IEMOKPATHIECKUX
MIPUHITUIIAX, MOKHO ompenenuth nepuo ¢ 1985 r. — XXVII cee3ga KIICC mo 1987 r. — 19-# maptuitHoi
KOH()EepEeHIINH, Ha KOTOPOH OBUI MPUHAT KypC Ha MOCTPOSHHUE COLMAINCTUIECKOTO IIPABOBOTO TOCYAAPCTBA.
Ha sTtom sTame mimaHupoBalioCh COBMECTUTH MPUHIUIIBI COLIUMATUCTUYECKOrO TOCYAApCTBa U MPABOBOIO
Oyp’Kya3HOTO TOCyAapCcTBa. JTO CIUSHUE JOJDKHO OBIJIO OCYIIECTBISATHCS MyTeM NMPU3HAHUS MEPBUYHOCTH
MpaB dYeEIOBEKa, MPHU3HAHMS BO3MOKHOCTH BHEIPEHHS B COBETCKOE COIMHAIUCTHYECKOE TOCYAapCTBO
TUOEPATEHO-IEMOKPATUICCKUAX MPUHIIUIIOB. DTH CTPEMJICHUS M UICH MOATOTOBIIN TPUHSATHE BOKHEHIINX
MTOJIMTHUKO-TIPABOBBIX TOKYMEHTOB, YTBEPKAAIOIIUX IPUOPUTETHI B MIPOLIECCE CYBEPEHU3AIMH COIO3HBIX pec-
myOJvK, ¥ B TIEPBYIO O4Yepeab, MPU3HAHIE eINHOTO TPAKIAHCTBA, OMPEAEIAIONIEr0 B3aMMOOTHOIIICHHS JTNY-
HOCTHU ¥ TOCYAapCTBA.

B Jexnapauuu KasCCP o rocynapctsenHoM cyBepenutere Kasaxckoit Coerckoit ConanncTiaeckoit
Pecryommmku ot 25 okTsa6pss 1990 1. 3akpemismioch, YTO TpaxkaaHe PecImyOauKH BCEX HAIMOHATBHOCTEH
cocTaBJsIOT Hapoa KazaxcraHa, v OH SBISIETCA €AMHCTBEHHBIM HOCHUTENIEM CYBEPEHHUTETa W MCTOYHHUKOM
rocynapctBeHHoi Biactu B Kazaxckoit CCP. [Ipu 3ToM Hapo[ OCYIIECTBISAET TOCYAAPCTBEHHYIO BIACTh Kak
HETIOCPENICTBEHHO, TaK M uepe3 MIpeacTaBUTeNbHble opraHbl Ha ocHoBe Konctutymum Kazaxckoit CCP.
[IpaBo BEICTYIIaTh OT UMEHH BCETO Hapona pecmyOnmmku npuHamiexkuT BepxosHomy Coery Kazaxckoit
CCP. Kazaxckags CCP wumeer cBOo€ TpaXJAaHCTBO U TapaHTHPYET KaXXIOMy TpaXXAaHWHY IIPaBo
Ha coxpaHeHue rpaxaanctBa CCCP. ['paxknanam, MNpOXKUBAIONIMM HAa TEPPUTOPUHM  PECIYOJIHKH,
TapaHTHPYIOTCSA Bce TMpaBa W cBOOOmwI, mpemxycMmorpeHHble Koncturymmeir CCCP u Konctutyrumei
Kazaxckoit CCP, 6e30THOCHUTENRHO K MX HAITMOHAIHLHON M MAPTHHHON MPUHAIICIKHOCTH, TTPOUCXOKICHHUIO,
COLIMAIbHOMY M HMYIIECTBEHHOMY IIOJIOKEHHIO, IOy M BEPOMCIOBEAAHHIO, POAY 3aHITHUN, MECTy
KUTeNbcTBA [8]. DTa cragms TeEpBOro JTama XapaKTepH30Bajlach ITIOMCKOM ONTHMAJIBLHONH MOIETH
rocynapcTBeHHOCTH, XOTs U B coctaBe CoBerckoro Cotroza. B Konctutynuun CCCP un KoHeTUTyIIHSX COTO3-
HBIX pecIyOJHK ACKIapUpOBajcs CyBEPEHUTET, HO MOJUTUYECKUE 3asBJICHUS B (OpMe OCKIapaluil coro3-
HBIX pecryOnuk B 1989-1991 rr., mo cymecTBy, JaBajld Ha4ajao HOBOT'O 3Tara pa3BUTHsI FOCYJapCTBEHHOCTH
B I[EJIOM M TPAXAAHCTBA B YaCTHOCTH.

OOBbsBIEHUE NEKIapanrii O CyBEpEHUTETE COIO3HBIX peciyOInK (OPMUPOBAIO HOBYIO TOKTPHHY CyBeE-
PEHHOCTH COIO3HOH pecryOmuku [9; 89]. DTOT MOAX0A K CYBEpEHHTETY COIO3HOW pecIyOIMKH MOpOXKIal
nuOepaNbHO-IEMOKPAaTHIEeCKUH  TIOAXO0A K CYIIHOCTH TPaXIAHCTBA KaKk OCHOBBI HAIIMOHAIBHOM
rocynapctBeHHOCTH. OH OBUT XapakTepeH Ul meproaa Oyp>Kya3HBIX PEBOIIONHHA, HO MMEHHO WCXOMAS U3
WJeM HAIMOHAIBHOTO CYBEPEHHMTETa BO3HMKIA HJEs JIETUTUMHON TOCYIapCTBEHHON BIACTH. Y4UeHBIE-
MpaBOBEBI B TOT Mepro]l oTMeuann: «CyBepeHHTET HEJEeNINM, €ro Helb3s pachpenenuTs Mexay Coio3oM u
COIO3HBIMHU PeCIyOIMKaMH, KaK HeJIb3s OTPaHUYMTh WK pacmuputhy [10; 259, 260].

Tem He MEHee MPOTUBOPEYHS, KaCAIOUINECs CYBEPEHHOCTH OTAENBHBIX COIO3HBIX pecmybiuk u Corosa
B IenioM, cranmu ocHoBoi pacrmaga CCCP. Bo MHormx JAeKiIapaTWBHBIX aKTaX COKO3HBIX PECITyOJIUK
MIPOBO3IIIAIIANIOCH TTPABO HAa CYBEPEHUTET KaK OCHOBOIOJIATaoIasi KOHLIEMIHNS Oy TIyIero pa3BUTHA.

Hexmapamusi o rocynapcTBeHHOM cyBepeHuTeTe Kazaxcrana Oputa mpuasta BepxoBHeiM CoBeToMm
Ka3CCP 25 okrs6ps 1990 r. B neii Obuio 3akperuieHo, uto BepxoBnsiii CoBer KazCCP, Boipaxast Boito
Hapozga KazaxcraHa, CTpeMsICh K CO3/IaHHUIO JOCTOWHBIX M PABHBIX YCIOBHM KXU3HU ISl BCEX TPaKIaH pec-
MyOJIMKY, CUnTas MEPBOCTETIEHHON 3a7a9y KOHCONHUIAINH U YKPEIUICHUS TPy KObI HApOIOB, MPOKHUBAIOIINX
B pecmybnuke, mpu3HaBas BceoOmiyro Aexiapanuio TpaB dYelOBEKa M MPaBO HalMid Ha CBOOOIHOE
caMoOIIpe/ieNIeHHe, OCO3HaBas OTBETCTBEHHOCTh 3a CyIbOYy Ka3aXCKOW HalWH, UCXOAS W3 PEHIMMOCTH
CO3/IaHUsI TYMaHHOTO JAEMOKPATHYECKOTO MPAaBOBOTO TOCYAApCTBa, MPOBO3TIIAIIAET TOCY/IaAPCTBEHHBIN CyBe-
penuter Kazaxckoit Coetckoii Conmanuctuyeckoin Pecnyonuku u npunumaer Jleknapanuio. Kpome toro,
Obu10 oTMeUeHO, uTo Kazaxckas Coserckas Couuanucrtuueckasi PecrryOnrka ecTb CyBepeHHOE TOCYAapCTBO,
KOTOpOE T0OPOBOJIBHO 00bEIUHACTCS ¢ ApyruMu pecnyonnkamu B Coro3 CyBepeHHbIX PecyOiuK U CTpOUT
B3aMMOOTHOILICHHUS C HUMH Ha J0roBopHOi# ocHoBe. Kazaxckas CCP coxpaHser 3a co0o#t nmpaBo cBOOOIHOIO
Beixoja u3 Coro3a W NOpUHMMAaeT MEphl IO OXpaHe, 3allUTe U YKPCIUICHUIO HalMOHAJIBHON
rOCyIapCTBEHHOCTH. B0o3pojk/ieHHe W pa3BUTHE CaMOOBITHON KYJIBTYpPBI, TPAIUIUH, S3bIKAa M yKpPEIUICHHE
HAI[MOHAIBHOTO JOCTOWHCTBA Ka3aXCKOW HALMU M APYTUX HALMOHAIBHOCTEH, mpoxuBatommx B Kasaxcrane,
SIBIITIOTCS BaKHEUIIMMHU 3a7adaMu rocynapctBeHHocTH Kazaxckori CCP. ['paxpane pecnyOnuku Bcex
HallMOHANBHOCTEN cOCTaBISIIOT Hapo KazaxcTaHa, v OH SIBISICTCSI € AMHCTBEHHBIM HOCUTEJIEM CYBEpEHUTETA
¥ WCTOYHHKOM TocymapcTBeHHOH BiacTu B Kazaxckoit CCP, oCyIecTBIsSET TOCYIapCTBEHHYIO BIACTh KaK
HETIOCPEICTBEHHO, TaK M uepe3 IpeacTaBUTeNbHbIe opraHbl Ha ocHoBe Koncturymuum Kazaxckoit CCP.
Kazaxckas CCP umeeT cBoe IpaTaHCTBO M TapaHTHPYET Ka)KIOMY TpaKJaHUHY MPaBO HAa COXpPaHCHUE
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rpaxmanctea CCCP. I'paxxnanam, MpoXUBAOIIUM Ha TEPPUTOPHUH PECITYOIUKHU, TapaHTUPYIOTCS BCE MpaBa
u cBoboxsl, npexycmorperasle Koncturyimeit CCCP u Koncrurymuent Kazaxckoit CCP, 6e30THOCHTEIHHO
K WX HallMOHAJHHOW M MapTUHHOW MPHUHAICKHOCTH, MTPOUCXOKIEHUIO, COITHAIFHOMY U UMYIIECTBEHHOMY
MIOJIOXKEHUIO, TIOJIY ¥ BEPOUCIIOBEAAHUIO, POAY 3aHATHUI, MECTY >KuTeabcTBa [112].

B kadecTBe BTOpPOro 93Tama MOXHO pPaccMarTpuBaTh NEepHOA  O(UIMATBHOTO  O(OPMIICHUS
TOCyIapCTBEHHOCTH M HOPMAaTHBHO-TIPABOBOTO 3aKpeIuIeHHs TpaxkaaHcTBa B ctpaHax CHI'. Drtor mepuon
XapaKTEePU3yeTCsl MPUHATUEM KOHCTUTYIIUH U KOHCTUTYIIMOHHBIX 3aKOHOB, 3aKPEIUISIFOIIMX OCHOBBI KOHCTH-
TYIIMOHHOT'O CTpOSsi, MpaBa W OOS3aHHOCTH YEJIOBEKa M TPAKIAHMHA, a TAK)KE CHCTEMY BBICIIUX OPraHOB
rocynapctBeHHon Bimactu. Ha atom arare Korcturyiun Obumr ipuasTH B 1991 1. B Mongose, B 1992 1. —
B Typkmenucrane, Y3bekucrane, Jctonnn, Jlutee, B 1993 r. — B Kazaxcrane, Keiprezcrane, Poccun,
B 1994 r. — B benapycu, Tamkukucrane. B JlatBun Obuto BoccTaHoBieHO aerictBue Koncrutyrm 1922 T.
[11;12].

B ocranpHBIX TTOCTCOBETCKUX CTpaHaxX ObUIM BHECEHBI CEphe3HBIC M3MEHEHHS B KOHCTHTYIIMHA COBET-
CKOTO TIepUOJIa, KOTOPHIE 3aKPEIUIsLIN HOBOE HAIMPABJICHUE PA3BUTHS TOCYAAPCTBECHHOCTH. Tak, HampuMmep,
no npuaatus Konctutymum 1993 r. B PecnyOnuke Kaszaxctan neiictBoBanm KoHCTUTYHMOHHBIN 3aKOH
«O rocynmapctBeHHOM HezaBucuMocTH PecmyOmmku Kazaxcram» ot 16 mexabps 1991 r., B KoTopoM OBLTH
YTBEPXKACHBI: TPUOPUTET NpPaB U CBOOOJ JTUYHOCTH, 3aKpEIUICHHBIH Bo BceoOrmedt nexmaparuu mpas
YeIIOBEKa, WHBIX OOIICPU3HAHHBIX HOPMax MEXJAYHApOJHOTO TMpaBa; MpaBO Ka3aXCKOW Haluu
Ha CaMOOTIPE/IETICHHE; PEIIMMOCTh CO3/IaHUs TPaKJAHCKOTo OOIecTBa W MPaBOBOTO rocyaapcTBa. B Hem
TaK)k€ OTMEYaJoCh, YTO TPakJIaHE PECIYOJIMKH BCEX HAIMOHAIBHOCTEW, 00bEeTUHEHHbBIE OOIHOCTHIO UCTO-
pHuecKol cynpObI C Ka3axCKOM Hauuei, coCTaBiIsIIOT BMECTe ¢ Hel equHblii Hapoa KaszaxcTtana, KOTOpBIH
SIBIISIETCS] €IMHCTBEHHBIM HOCUTENIEM CyBepEeHUTETa H MCTOYHUKOM TOCY/IapCTBEHHOM BiacTu B PecnyOnumke
Kazaxcran, ocymiecTBisieT TOCyITapcTBEHHYIO BJIAacTh KaK HEMOCPENCTBEHHO, TaKk M uepe3 M30MpaeMble UM
rOCyIapCTBEHHEIC OpraHbl Ha ocHOBe KoHcTuTynmu u 3akoHOB Pecryonmuku Kazaxcran. I'paknane Pecmy0-
JIUKY, HE3aBUCUMO OT MX HAIIMOHAILHOCTH, BEPOUCIIOBEIAHYSI, PUHA]IICKHOCTH K OOIIECTBEHHBIM 00bE -
HEHUSIM, TIPOUCXOXKICHNUS, COITHAITBHOTO ¥ HIMYIIECTBEHHOTO MTOJIOKEHUS, pO/ia 3aHATHIl, MECTa )KUTEIhCTBA,
00J1alal0T paBHBIMH TIpaBaMu M 00s3aHHOCTAMHU. Jluila, Haxoxasmuecs Ha Ttepputopuu PecmyOmnku
Kazaxcran u He sBIsIONIMECS €€ TpaKIaHaMHU, IOJIB3YIOTCA NpaBaMU M CBOOOJAMH, a TaKkKe HECYT
0053aHHOCTH, ycTaHOBJIeHHbIe KoHCTUTYIMEH, 3aKOHAMU W MEXKTOCYJapCTBEHHBIMU JloroBopamu Pecry0-
nukn KazaxcraH, 3a HCKIIIOYEHHMEM U3BATHHA, YCTAaHOBJICHHBIX 3aKOHAMH M MEXIOCYIapCTBEHHBIMH
noropopamu pecryOnmku. [locsrateabcTBO Ha TpaKAaHCKOE PaBHOIPABHE TMPECIEAYETCS IO 3aKOHY.
Pecrry0Onmka KazaxcTan nMeeT cBoe IpaX/IaHCTBO. 3a BCEMH Ka3aXaMH, BEIHYKICHHO MMOKWHYBIITUMH TEPPH-
TOPUIO PECITYOIUKN U TPOKUBAIOIIMMH B APYTUX TOCYNAapCTBAX, MPU3HAETCS MPABO UMETHh I'Pa)KITaHCTBO
PecnyOnuku Kazaxcran Hapsiiy ¢ TpakJaHCTBOM JIPYTHX TOCYAApCTB, €CIH 3TO HE MPOTHBOPEUUT 3aKOHAM
rOCyIapCTB, TpaxJaaHaMu KOTOPbIX OHHM sBisitoTcs [13]. [TomyuaeTcs, 4To BIiepBble B HOPMAaTHBHO-TIPABOBON
(hopme OBLTH 3aKpeIIeHbl TPUHIIUIIBI, HAXOIIINECS B OCHOBE Ka3aXCTAaHCKOTO TPaKIaHCTBA, a MO CYIIeCT-
BY, COCTaBIISIOIIME W CAMH OCHOBBI Ka3aXCTAHCKOM rOCy1apCTBEHHOCTH.

B kauecTBe TpeThero sTama pa3BUTHS HMHCTUTYTa TPaXJTaHCTBA CJICIyeT paccMaTpuUBaTh MPOIECC
COBEPIIICHCTBOBAHMSI KOHCTUTYIITMOHHO-TIPABOBBIX HOPM, PETJIaMEHTUPYIOIIMX WHCTHTYT TPaXKIaHCTBA.
Ha 3ToM 3Tame mpoucXOoAHT MPOIECC Pa3BUTUS U COBEPIICHCTBOBAHUS MTyTEM BHECCHHS U3MCHCHHIA W JI0-
TIOJTHEHUH B 3aKOHBI O TPAKIAHCTBE, a TAKXKE IyTEM Pa3BUTHS KOHCTUTYIMOHHOTO TpaBa. B 1995 r. Obutn
MIPUHATH HOBBIC KOHCTUTYIIMH B A3epbaiimkane, Apmenuu, Kazaxcrane, ['py3un, B 1996 r. — B benapycn,
Ykpanne. B Keiprecrane, TypkMmenncrane, Y30eKUCTaHEe OCYIIECTBICHO OOHOBJICHHE KOHCTUTYIIHOHHBIX
HOpM [14]. Takum oOpa3om, MOTydaeTcs, UTO MPEACTABICHHBIC JTAaHOCTh W JWHAMHKA IIpollecca
cta"oBieHns rpaxaanctea B CHI™ mpoxonnim B 00miemM oIMHAKOBO, YTO OOBACHSIETCS CX0XKECTHIO YCIOBUI
Y TIPUYUH, ONPEISIISIOIINX 3aKOHOMEPHOCTH TIPOIEcca 3ap0oKICHHUS ¥ COBEPIICHCTBOBAHMUS MTPABOBBIX HOPM
B 0071aCTH TPAXKIAaHCTBA.

[Ipu 3TOM BaXHBIM acCIIEKTOM BO3HUKHOBECHHS TPAXKIAHCTBA B CYBEPEHHBIX TOCYAapCTBaX SIBUIIOCH
MpU3HAHUE TPAXKIAAHCTBA 332 BCEMU IIOCTOSHHO TMPOXHUBAIOINIMMA Ha MOMEHT TMPHHATHS 3aKoHA
0 IPaXJTaHCTBE JTMOO OTrOBapWBAJICS CPOK (WM JlaTa), B TEYCHHUE KOTOPOro (WIM C MOMEHTa KOTOPOTO)
OCHOBHAs YacCTh HACEJICHUS IpHOOpeTaia rpaKJaHCTBO TOM I HHOM CTpPaHbI.

Takum 006pazom, TPUXOJUM K 3aKIIOYSHHIO: PACKPBIBAasi HCTOPHUYECKOE Pa3BUTHE WHCTHTYTA TPak/IaH-
ctBa B Pecrrybnmke KazaxcraH, Mbl ojlaraem, 4To B CBOEH 3BOJIOIIMH OH MPOIIEI CIEAYIONIUE ITAIBI:
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1) mocoBeTCKHii ATall — BKJIIOYAET MEPUOJ MPUCOSTUHEHUS MIIAJAIIET0, CPEIHEr0 W CTapIIero >Ky30B
B noananctBo Poccuiickoit Umnepun B XVIII-XIX BB.;

2) COBETCKHIA 3TaIl — BKIIIOYAET MTEPHOIBI:

a) 1917-1924 rr. — ycranosnenue CoBETCKON BIACTH;

0) 26 aBrycta 1920 r. BUMK u CHK PC®CP 6511 noanucan Jlekper «O6 obpazoBannu Kazaxckoit
Cogetckoif ABroHoMHOM Cornanvctuaeckoit Pecrryonmukm» B coctae PCDCP, co cronwmiel B
r. OpenoOypre;

3) ¢ 20.12.1991 1. mo 30.08.1995 r. — 3Tan cTaHOBICHHUA MHCTUTYTA IPaKIaHCTBA He3aBUCHUMOTo Ka-
3axCTaHa;

4) ¢ 30.08.1995 1. — coBpeMeHHBIH 3Taln pa3BUTHS HHCTUTYTA rpaxnaHcTBa Pecrrybnmku Kazaxcras.

[Ipu 5TOoM HeoOXoauMO 00paTHUTh BHUMAaHWE HA 3aPOXKICHUE MHTETPALIMOHHBIX MPOIECCOB B 00IACTH
rpaxaaHcTBa Ha Teppuropuu copemenHoro CHI'. Otu Bonmpocs! packpsiBatorcs B Ycrase Coroza benapycu
u Poccunm, roe oTMedaercs, 9To HaNM4YKe y rpaknannHa Poccuiickoit deneparnun 1 rpakaannia PecmyOmm-
ku bemapych rpaxmanctsa Coro3a HE yMalsIeT €ro IpaB W CBOOOI M HE OCBOOOXKIAeT OT OOS3aHHOCTEH,
BBITEKAIOMINX W3 TPaXXJTaHCTBA COOTBETCTBYIOLIETO rocydapcTBa-yuactHuka Cotoza. [loroBopom ot 8
nekabps 1999 r. mexny Poccumiickoit @enepanuert m PecmyOmmkoit bemapych 0 co3maHWd COFO3HOTO
rocynapcTsa OblIO BBEACHO €T0 TpaknaHcTBO. OCHOBHBIE TIOJIOXKEHHSI 3aKpeTuieHs! B riiase 11, cormacHo xo-
TOpPOH TpaskAaHAMH COIO3HOTO TOCYAAPCTBA SBISAIOTCS HCKIIOUUTEIBHO IPaX1aHe TOCYAapCTB-Y4aCTHHKOB.

Jlo npuHSTHS COI03HOTO HOPMATUBHOT'O IPABOBOTO aKTa B O0JIACTH IPaKJaHCTBA IPABOBOEC MOJI0KEHHUE
TpaXJaH COIO3HOTO TOCYJapCTBa PETYJIMPOBaJIOCh HAUMOHAJIBHBIMH  3aKOHOAATENbHBIMH  aKTaMH
rOCyJapCTB-y4YacTHUKOB M JIOTOBOpAaMH MEXIY HHMMH. A mocie ero npuHsatua rpaxkaane Coroza ObUTH
Ha/IeJICHBI IPAaBaMH U 00SI3aHHOCTSIMH, CBSI3aHHBIMU C IpakaaHcTBoM Coro3a.

B mactosmee ke Bpems TrpaxmaHcTBO crtpaHn CHI' ompenemsieTcss mocpeACTBOM KOHCTHTYITMOHHO-
MPaBOBBIX HOPM, JIEKAIUX B OCHOBE OPraHW3AIlMOHHO-TIPABOBOIO MEXaHHW3Ma peryIHpPOBaHUA
TPaX/TaHCTBA, YCTAaHABIMBAIONINX MOJIUTHUKO-HICOIIOTHIECKYI0 0a3y CHCTEMBI TOCYIapCTBEHHBIX OPTaHOB,
WX TIOTHOMOYHSA B 00JIACTH TPaXKIAHCTBA, TyTH COBEPIICHCTBOBAHUS M MEXIyHApOOHON MHTErpanuu. Kon-
CTUTYIIMOHHO-TIPaBOBasi CHCTEMa MEXaHHW3Ma I[IPaBOBOTO BO3JECHCTBHA Ha OOMIECTBEHHBIE OTHOIIEHUS
npr3BaHa OOECHEeYUTh: HCIOIB30BAHUE JEMOKPATHUECKUX (OPM NPUHATUS W HCIOJIHEHUS pPElIeHUH
M0 BOTIPOCaM TPaKJAHCTBA; CO3JaHUEC HEOOXOJMMBIX OPraHW3alMOHHBIX W IPAaBOBBIX BO3MOXKHOCTEH
JUIsL IEATENTbHOCTH MCIIOJIHUTEIBHBIX OPraHoOB B 00JaCTH TPpa)kIaHCTBA; YCTOMYMBOCTH OCHOBHBIX BHYTPEH-
HUX B3aUMOCBS3€il W BHYTPEHHIOIO COTJACOBAHHOCTH pabOThl ONpENeNeHHBIX 3BEHHEB MeXaHh3Ma
rocynapcrBa. Takke Ha OCHOBE KOHCTHTYLIMOHHBIX HOPM OIpEHeNsieTcs MOJMTHKA TOCYyAapcTBa,
3aKpeIUIsIonIas B 00JaCTH TpaKIaHCTBa OCHOBHBIE HAINPABJICHUS Pa3BUTHS MHCTUTYTa TPaKIAHCTBA KaK B
HaI[MOHAIHHOM 3aKOHOJIATENILCTBE, TaK M B MEKT'OCY/ITAPCTBEHHBIX COTJIAIICHUSIX. B CBOIO ouepens, MpUHITH-
bl TPAKIAHCTBA CIIEIyET pacCMaTpUBAaTh B KaUeCTBE OCHOBOIIOJIATAIONINX HJIEH M OCHOB, OMPEICIISIONINX
HE TOJBKO TOPANOK pealn3alryd COCTOSHHSA TPaXXJTaHCTBA B TPABONPUMEHHUTEIHHOW NpPaKTHKE, HO U
BOXHEHIITYIO TapaHTHIO 3alllUTHl U OOecledeHns MpaB M CBOOOJ YeNOBeKa M TPaKJaHWHA HA TEPPUTOPUHU
ConpyxectBa HezaBucumeix ['ocymapcts.

3apoxeHre U UCTOPHUECKOE Pa3BUTHE IPaXJAHCTBA MO3BOJISIOT PACCMOTPETh Pa3BUTHE ITOTO SIBIIE-
HUS B OUHaMuKke Kak B PecmyOnmke Kaszaxcran, Tak u B crpanax ConpykecTBa U APYTHX 3apyOeKHBIX
CTpaHax M OINPEIETUTh NEPCIEKTUBHI €ro0 JaTbHEHUIIETO Pa3BUTHSL.

Takum 00pa3oM, YKpEIUICHWE HAIMOHAJIbHON TOCYAapCTBEHHOCTH, BO3POXKICHHE U Pa3BUTHE
CaMOOBITHOW KyJIBTYPHI, TPAIUINH, S3bIKA U YKPETUIEHHe HAIlOHAIBHOTO JOCTOMHCTBA Ka3aXCKOM HAIlUU U
IpYyTUX HalMOHAIBFHOCTEH, MpoXuBaromux B KazaxcraHe, SBHINCH, [0 HAIlEeMy MHEHHIO, OCHOBOW WAEH
TOCYJJAPCTBEHHOCTH ¥ CTAJIM UCOJIOTUIECKON U TEOpeTUIecKoi 6a3oi it popMUpOBaHUS Ka3aXxCTaHCKOTO
rpaxmancTBa. [Ipuyuem ompeneneHue MeXIyHAPOIHBIX CTAaHAAPTOB B 00JACTH TpaB YeJIOBEKa B KAYECTBE
MTOJIMTUKO-TEOPETHIECKON OCHOBHI TIO3BOJISIET CJIENATh BBIBOJ O TOM, YTO MMEHHO 3TOT 3Tall CTaJl MEPBBIM
B ()OPMHUPOBAaHUH T'PAXKJAHCTBA MPABOBOTO IOCYJapCTBa, OCHOBAaHHOTO Ha JHOEPaNbHO-AEMOKPATHYECKHX
LEHHOCTSX, TeM Ooiee, YTO B HACTOsIIEe BPEeMs B €BPOIECHCKOM MPaBOBOM MPOCTPAHCTBE MPOHUCXOAUT
WHTErpalys B 00JlacTW MpaBa B IeJIOM U B cdepe TpakAaHCTBa B yacTHOCTH. B pamkax CoxpykecTBa
HeszaBucumeix ['ocynapcTB 3akianbIBalOTCs HHTETPAIMOHHBIE OCHOBBI ATOTO MHCTUTYTa. B mcTopudeckom
e acIeKTe ITH MPEANOCEUIKA MOXKHO pacCMaTpUBaTh B KAUECTBE HAYAILHOTO ATana GOpMUPOBaHUS €AUHO-
T'0 €BpPa3uiiCKOro MPOCTPAHCTBA.
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A3aMaTTBUIBIK HHCTUTYTHIHBIH JaMYybl: Ka3ipri yakbITTarbl TeHI€HIUSICHI

koHe TM/I esgepiHiH KOHCTUTYHHAIBIK-KYKBIKTBIK TI:Kipuoeci

Makanana Kaszakcran Pecrmy0imkacsl MEH MMOCTKEHECTIK KEHICTIK €JIEpiHAEri a3aMaTThUIBIK WHCTUTYTHI
JAMYBIHBIH FBUIBIMH MOCeJeNiepi KapacThIpbULIbl. MEeMIICKEeTTUIIK KaJbIITACTRIPYIBIH Op TYPJi Ke3CHIHIeT]
a3aMaTTBUIBIK KOHCTUTYIHSIIBIK-KYKBIKTHIK MHCTUTYTHIHBIH TYBIHIAYBIHBIH TAPUXU AIFBIIIAPTTAPhIHA TalIay
xkacanael. TMJ] enfepinmeri KOHCTUTYIUSIIBIK-KYKBIKTEIK TOXKIpHOEHI ecKepe OTHIPHIN, KeHiHTi JKeTLnipy
OOMBIHIIIA TAPUXH JKOHE TCOPHUSUIBIK HETi3/Ie KOHCTUTYIHSUTBIK-KYKBIKTHIK OOJTalIaFbl aHBIKTAIIIBL.

A .K.Ybyraiy, G.U.Balgimbekova

The development of citizenship: current trends and the constitutional
and legal experience of CIS countries

This article discusses one of the problems of scientific development of citizenship in the Republic of Kazakh-
stan as well as in post-Soviet countries, analyzes the historical background of the emergence of the constitu-
tional-legal institution of citizenship at various stages of state formation. The prospects of constitutional and
legal regulation are outlined on the basis of historical and theoretical propositions for further improvement
based on the constitutional and legal experience of the CIS countries.
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State-legal regulation of migration processes in the Republic
of Kazakhstan

The problem of migration is characterizing with special complexity, as it covers not only legal aspects, but also
the problems of sociology, demograthy, political economy, ethnogeography, the problems of labor resources
in the economics. The legal aspect have the special important place, because the migration is closely con-
nected with the legal security, regulation and organization of migration processes, from which depends other
problems of essential value for living conditions of the society.

Key words: Migration, types of migration, commuting, migration, labor migration, migration factors, ethnic
migration, migrationpolicyconcept ofmigration.

In the twenty-first century, the Republic of Kazakhstan is a leader in the global community. One of the
most important evidence is holding EXPO — 2017 in the republic. This suggests that countries with the entire
international community have a lot of trust a honor to Kazakhstan. In addition national leader Nursultan
Nazarbayev in his message to the people «Strategy» Kazakhstan — 2050: «a new of established state» confi-
dently declares that the Republic of Kazakhstan today is successful state having its face, its features and its
position. Currently, humanity is faced with new global challenges of the XXI century. And the President of
the state in his message in 2013: «For our country and the region, I highlight ten key of challenges. We must
consider each of them, if we plan to continue to achieve new successes in its development» [1]. Major global
challenges, and victory over which will bring Kazakhstan to a new historical level are acceleration of histori-
cal time, the global demographic imbalances, the threat of global food security, acute water shortage, global
energy security, exhaustible natural resources, the Third Industrial Revolution, increasing social instability, a
crisis of values of our civilization and the threat of a new global destabilization.

One of the highest priority issues faced by Kazakhstan, is the demographic imbalance. «The growing
demographic imbalance creates new waves of migration and exacerbates social tensions around the world.
We in Kazakhstan, faced with migratory pressures in some regions of the country where illegal migrant
workers destabilize local labor markets. We must also understand that it is likely in the foreseeable future
may face and the reverse process — labor immigration outside of our country», — noted the President in the
Message to the Nation [1]. This is a very important issue for the entire state. Migration processes — a per-
manent feature at all stages of the history of mankind. Migration is one of the ways of mass public response
to changing situations, accurately and clearly reflect the changes taking place in society. It is hard to find
another social process that could compare with migration processes. The problem of migration in Kazakhstan
is gaining social and political urgency and relevance due to the scale of migration flows and their implica-
tions for the country. Mass migrations accompanied by catastrophic loss of qualified professionals and have
serious socio-economic and political consequences for the young independent state. In addition, labor migra-
tion as a form of mass migration gains and increasingly growing in nature. Labour migration is presently one
of the most significant migratory flows in the world. With the increasing integration in the global economy
intensified the movement not only of inventory flows, but also labor. International migrants are a mixed
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group, which includes seasonal workers, workers on temporary contracts, a highly skilled workforce, stu-
dents, refugees, victims of human trafficking. The ILO estimates that in 2010 the numbers of international
migrants reached 214 million people, about 90 % of them are migrant workers and their families [2].
The problem arises in the fact that most of the immigrants, including migrant workers who have moved
to the territory of Kazakhstan for a better life are illegal. The most typical violations of migration legislation
are irrelevant purpose of the stay of foreigners in the country, failure to depart at the end of the registration
period, as well as employment of illegal labor activities. Depending on the purpose of entry into the territory
of the Republic of Kazakhstan and stay on the territory of the Republic of Kazakhstan distinguish the following
main types of immigration:

— with the aim of returning to their historic homeland;

— for the purpose of family reunification;

—to get an education;

— with the purpose of work;

— humanitarianandpoliticalreasons.

Currently migration processes in the Republic of Kazakhstan are characterized by high activity.
Over the past 7 years more than 170 thousand foreigners came to the temporary stayin the country. Thus,
in 2011-2012, carrying out work as a goal to stay in Kazakhstan indicated only 1.3 thousand foreigners from
countries of Central Asia, while a private trip — 80 thousand people. In this case for the illegal use of for-
eign labor brought to administrative responsibility 3 thousand individuals who accepted for employment nine
thousand illegal migrant workers [3]. In connection with this, the country faces the question of strengthening
the legal framework in the field of regulation of migration processes.

In the Republic of Kazakhstan held a lot of work in the field of regulation of migration, including illegal
migration, both at national level and expanding international cooperation in the field of international rela-
tions. Major national document in state regulation of migration processes is currently the law of the Republic
of Kazakhstan dated July 22, 2011 «On Migration» (with alterations and amendments of 13.06.2013 year).
This law regulates the social relations in the field of migration, the legal, economic and social foundations
of migration processes. Thus, in accordance with the Law «On Migration», the migration — is permanent
or temporary, voluntary or forced movement of people from one country to another, as well as within
the state [4]. Also defines the concept of «illegal migration», i.e. it entry into Kazakhstan and stay of foreigners
or stateless persons in Kazakhstan in violation of the country's legislation governing the entry and residence,
as well as transit through the territory of the Republic. In the Republic of Kazakhstan are guaranteed not only
the rights and freedoms of citizens, but also of immigrants. Thus, in accordance with Article 5 the immi-
grants in the Republic of Kazakhstan shall have the right to:

1) the rights and freedoms provided for the citizens of the Republic of Kazakhstan, unless otherwise
provided by the Constitution, laws and international treaties;

2) education, health and social care in accordance with the laws of the Republic of Kazakhstan;

3) for free movement in the territory of Kazakhstan, open for visits by immigrants;

4) free choice of place of residence in accordance with the laws of the Republic of Kazakhstan;

5) go to court and state authorities for the protection of their property and personal non-property rights;

6) for a fee of adaptation and integration services in the centers of adaptation and integration of repatri-
ates, except repatriates and their families who receive these services free of charge [4]. In addition, immi-
grants have to bear responsibilities among which the main ones are to uphold the Constitution and laws
of the country, including the established order of entry, exit and stay on the territory of the Republic.

State policy in the field of migration is based on the following principles:

1) recognition and guarantees the rights and freedoms of migrants in accordance with the Constitution
of the Republic of Kazakhstan, laws and international treaties;

2) protection of national interests and national security;

3) combination of the interests of individuals, society and the state;

4) transparency of regulation of migration processes on the basis of reusable and update information;

5) a differentiated approach to the regulation of the state of various kinds of immigration [4].

Law «On Migration» is not the only means of regulating migration processes. In the Republic success-
fully implemented concept of migration policy for 2007-2015, this aims to improve the quality of existing
and development of new areas of migration management in Kazakhstan. In accordance with the concept
an important component of the migration policy of the Republic of Kazakhstan shall be to ensure the coun-
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try's security, the fight against illegal migration. In this direction will be technically and organizationally
anew strengthened and rebuild the country's borders, improve the technical design of the system and the
granting of visas. In order to comply with the principles of transparency and legitimacy will be ongoing
monitoring of migrants in terms of their legal and good tolerance in the country. In case of violation of any
condition of stay of illegal migrants to apply national and internationally recognized rules of detention, de-
portation or return or certification of its stay in the country [5]. Thus, according to the Concept of Migration
Policy in 2013-2015 years will be settled the labor market in accordance with the socio-economic needs of the
country.

In general, the Concept will contribute to the protection of labor and social rights of migrants, success-
ful adaptation and integration of immigrants into society, ensuring the needs of a highly skilled labor force
and balance supply and demand on the labor market of the country.

The aims of migration policy are not limited to their achievement only at the national level. Questions
about combating with illegal migration are traditionally considered when discussing the implementation
of international programs to combat crime at every meeting of the MIA of RK. In order to manage the return
and reception of migrants illegally staying on the territory of the contracting parties, Kazakhstan is consider-
ing the issue of readmission agreements with 12 countries in Europe and Central Asia. Currently signed re-
admission agreements with Germany, Norway, the Czech Republic, the Swiss Confederation, Latvia and
Lithuania [6].

As a part of the legal framework of the Common Economic Space in respect of the freedom of move-
ment of labor, the Law of the Republic of Kazakhstan dated June 27, 2011 ratified the Agreement on the Le-
gal Status of Migrant Workers and Members of Their Families, signed the Governments of Belarus, Kazakh-
stan and the Russian Federation on November 19, 2010 in St. Petersburg [6].

At present the international legal framework in the field of migration are quite extensive. The proof is
an agreement between the Government of Kazakhstan and other countries in the fight against illegal migra-
tion. Thus, the Government of the Republic of Kazakhstan dated December 8, 2011 approved the Agreement
between the Government of the Republic of Kazakhstan and the Government of the Republic of Estonia
on cooperation in combating organized crime and other forms of crime, providing also the fight against ille-
gal migration. It is also approved the Agreement between the Government of the Republic of Kazakhstan and
the Government of the Russian inter-regional and cross-border cooperation, providing for cooperation in the
fight against illegal migration. These examples are not exhaustive. Also acts concluded in Astana there are
agreement between the states — participants of the CIS on exchange of information in the fight against
crime, and the Convention on the Legal Status of Migrant Workers and Members of Their Families states.
It is also approved the program of cooperation between the CIS member states in combating illegal migration
for 2012-2014.

Within the framework of the Customs Union developed and ratified the agreement:

— Cooperation on combating illegal migration from third countries;

— Right on the status of migrant workers and their families.

In matters of security and immigration controls to combat illegal migration Republic of Kazakhstan is
working closely with international organizations such as the CSTO, EurAsEC, CES.

Within the framework of the Customs Union developed and ratified the following agreements:

— on cooperation on combating illegal migration from third countries;

— aboutthe legal status of migrant workers and their families.

In matters of security and immigration controls and combat with illegal migration Republic of Kazakh-
stan is working closely with international organizations such as the CSTO, EurAsEC, CES.

Kazakhstan's legislation in the regulation of migration processes improved at the present time. The lat-
est innovation was the news that the activities of labor migrants in Kazakhstan plan to legalize. At the Majilis
plenary session the Chamber approved the second reading of the draft law «On amendments and additions
to some legislative acts of Kazakhstan on labor migration». «The main purpose of the bill is to legalize
migrant workers, and improving state regulation of migration processes in terms of facilitating the issuance
of permits for foreign labor by individuals», — said a member of the House Committee on Legislation and
Legal Reform of Majilis Olga Kikolenko presenting Bill in Astana. According to her presentation, the adop-
tion and implementation of the bill would lead to legalization of foreigners engaged in illegal employment,
and improving the protection of the domestic labor market, increase revenues, reduce factors for corruption
and immigration offenses. Deputies made new law legal concepts — immigrant labor, immigrant labor reso-
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lution, prescribes a mechanism of entry and stay of labor migrants in Kazakhstan. As well as the procedure
for issuing permits compulsory labor immigrants with the down payment of personal income tax. In addition
it was accepted changes and additions to the Law «On Migration» regarding competence of bodies of inter-
nal affairs, the authorized body on migration aimed at the implementation of Presidential Decree of 16 Janu-
ary 2013 [7]. Legalization of migrant workers from CIS countries will be an effective way to implement the
migration control.

Thus, migration is a social phenomenon that can bring benefits to society as well as a negative impact
on it. In recent years, the scale of labor migration has increased significantly; the main factors contributing
to this demographic and economic situation in the world. Kazakhstan has emerged as one of the largest cen-
ters of attraction of labor not only in the region but also in the world. Problem of illegal migration has be-
come one of the causes of the demographic imbalance in the country, one of the global challenges of the XXI
century. However, the regulation of migration processes in Kazakhstan solved as nationally and internation-
ally. Today Kazakhstan is not only strengthening international cooperation in this field, but also improves
the intrastate regulatory framework. All of this suggests show that the Republic of Kazakhstan can adequately
cope with the global challenges of the twenty-first century.
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A .boxxkapayibsl

Ka3zakcran Pecnmy0iuKkachbIHAAFbI KOIII-KOH YPAICiHIiH
MeMJIEKeTTiK-KYKbIKTBIK pPeTTeyi

Ka3zakcranmarbl Kelli-KOH Maceseci e3iHiH Kypaenmimirimen epekureneHeni. Ce0ebi OHOAa KYKBIKTHIK
cypakrapiaH 0acka, CasCH-3KOHOMHKANBIK, AEMOrpa@IsUIBIK, SJIEyMETTIK, O3THOreorpadusuiblk >KoHE
JKOHOMHKa/IaFbl €HOEK pecypcrapbl Macenenepi e e3ekTiliriMen kepinyae. CoiapiblH ilIiHIE 3aHIBIK
ACIIEKTICI epeKIIe OpBIHABI HEJCHEeAl. 3aH CcallaChl KOIIi-KOH YPHAICIH YWBIMAACTHIPY, OHBI pPETTEYIE,
KYKBIKTBIK KAMTaMachl3 €Ty MaHbI3/Ibl POJIb aTKAPaIbl.

A.boxxkapaynsl

I'ocynapcTBeHHO-IPaBOBOE peryJIUpPOBaHUE MUTPALIMOHHBIX MIPOLIECCOB
B Pecny0simke Kazaxcran

B crarbe otmeueHo, uTo mpobiaema murpanuu B Kazaxcrane xapakTepusyercss 0CO00H CIOKHOCTBIO, TaK KaK
B Hell IepeIuIeTeHs! He TOIBKO MPABOBBIE BOIIPOCKI, HO U BOIIPOCHI COIIMOJIOTHH, IeMorpaduyl, IOIUTHIECKOH
SKOHOMHH, dTHOTreorpaduu, npobiieMbl TPYAOBBIX PECypcoB B 3KoHoMuKe. OmpeleneHo, Y4To Cpeau HUX
IOPUINYECKUIT acTeKT 3aHUMaeT 0co00€e MECTO, MOCKONIBKY OT HaJJIEXKAIIEro MPAaBOBOTO 00ECHEeUEH s, PEry-
JMPOBAHUSA U OPraHM3aIMHU MIPOLECCOB MUTPALMU 3aBUCHT pEIIEHHE APYTUX BOMPOCOB, MMEIOIIUX CYIIECT-
BEHHOE 3HAUEHUE AJISI KU3HENEATETbHOCTU O0IIeCTBa.
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K BOIIPOCY O INIOHATUA MYHHIIMITIAJIbHOI'O HOPMOTBOPYECTBA

B craTtbe nana xapakTepucTHKa MyHHIUIIAIHEHOMY HOPMOTBOPUECTBY. PaccMOTpeHEI mpobieMsl B chepe
OpraHu3allMi U perijaMeHTallMd MECTHOro camoympasieHus B Poccuiickoii depepanun. AKIEHTUPOBAHO
BHMMaHHE Ha CYyLIECTBOBAHMU HHIMBUIYalIbHBIX OCOOEHHOCTEH BOMPOCOB MECTHOTO 3HAYEHMS OTAEITBHO
B3TOr0 MyHHUIIMIATBHOTO 00pa3oBaHusl.

Kniouesvie cnosa: opransl rocyJapCTBEHHOH BJIACTH, HOPMOTBOPUECTBO, MyHHUIIUTIATbHOE 00pa3oBaHUE, Me-
CTHOE CaMOYIIPaBJICHHUE, IIPaBOTBOPYECTBO, IOCYJApCTBCHHAs BIACTb, HACEICHHE, HOPMATHUBHO-IIPABOBLIC
AKTBI.

MecTHOE caMOyTpaBlieHHE COCTABISIET OJTHY M3 OCHOB KOHCTUTYITMOHHOTO cTpos Poccum, hopmy ocy-
HIecTBICHUS HaponaoBnactusi. OQHaKO peanu3anus 0001 (GOPMBI BIACTH BO3MOKHA TOJIBKO Yepe3 MPHHS-
THE KOMIIETEHTHBIMU OpTaHAMH M WCIIOJIHEHHE BCEM OOIIECTBOM B IIEJIOM HOPMATHBHO-IIPABOBBIX AKTOB,
PEryIUPYIONINX OOMECTBEHHBIC OTHOIICHUSI.

MyHuLMnanbHOE HOPMOTBOPYECTBO — OJIHO M3 MIPHOPUTETHHIX HAIIPABICHUH A€ATENBHOCTH MECTHOTO
CaMOYIPaBJIEHHs, TOCPENCTBOM KOTOPOIO PEATU3YIOTCSA €r0 BIACTHBIE MOJHOMOYHMS MO YNPAaBIECHUIO MECT-
HBIM coo0I1IecTBOM. B pesymnbrare mpaBoTBOpYEeCTBa CO3AA0TCS 00me00s3aTebHbIE paBUila TTOBEICHU —
HOPMBI, BOIUIOIIAEMBIE B PUHIUMAEMBIX MECTHBIM CAMOYIPABICHUEM aKTaX, KOTOPbIE B CHITY STOrO Mpuoo-
peTaroT HOpMaTUBHO-TIPaBOBOM xapakrep [1].

HopmoTtBopueckasi 1eATeTHOCTh TPOSIBISIETCS HAa TEPBOW CTAaAWM TPABOBOTO PETyITHUPOBAHMS.
Omna sBNSIETCS] OMHOM M3 BaXKHEHIIMX COCTABISIOIINX MEXaHH3Ma MPABOBOTO PETYIMPOBAHHS B PA3TMYHBIX
€ro TpakToBKax [2].

Jnst Toro uTo0BI pazoOpaTbcs B HOPMOTBOPUYECKOH AEATETHPHOCTH OPTaHOB MECTHOTO CaMOYIIPaBICHH
Y J1aTh OIpeJieNIeHre MTOHATHIO MyHHUIMITaIbHOTO HOPMOTBOPYECTBA, HEOOXOIUMO TIOHATH CYTh CO3JAHUS U
peanu3anuy MECTHOTo camoymnpasieHus B Poccuiickoit @enepanuu.

Cornacho 1. 2 ct. 4 EBponeiickoll XxapTHH MECTHOTO camMoyIipaBieHus oT 15 oktsa0ps 1985 1. opransl
MECTHOTO CaMOYIIpaBJICHHS B Tpe/eaX, YCTAaHOBICHHBIX 3aKOHOM, 00J1a1aloT MOJTHON CBOOOIOM MeiCTBHI
JUIS OCYIIECTBIICHUSI COOCTBEHHBIX MHHIIMATHB TI0 JIFOOOMY BONPOCY, KOTOPBIA HE UCKITIOUEH U3 HX KOMIIe-
TEHIIUN U HE OTHECEH K KOMIIETEHILIMU APYroro oprana Biuacty [3].

Tlonoxenusa EBpomneiickoi xapTuu oTpakeHsl U aomnoiaHeHbl B Konctutynuu P®. B cooTBeTcTBUU CO
ct. 130 Koncturynmu P® mectHoe camoympasienne B Poccuiickoit Denepannn oOeCiednBacT CaMOCTOS-
TEJIbHOE pELIEHNE HACEIEHHEM BOIIPOCOB MECTHOTO 3HAUEHUS, a Takke cornacHo 4. 2 cT. 132 Koncturymuu
OpraHbl MECTHOT'O CaMOYIPAaBIEHUS MOTYT HAJENATHCS 3aKOHOM OTIEJBHBIMH TOCYAApCTBEHHBIMHU IOJHO-
MOYHMSIMH C Tepenadeil He0OOXOAMMBIX I UX OCYIIECTBICHHUS MaTepUaIbHBIX U (PMHAHCOBBIX CPEJICTB.
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K Bonpocy 0 NoHATUM MyHMLMMNANbHOrO HOPMOTBOPYECTBa

OpHaKo HECMOTPS HA TO, YTO OPTaHBI MECTHOTO CaMOYIIPABJICHUSI CBOOOHBI B PEIICHUH BOIIPOCOB Me-
CTHOTO 3HaueHUs, OyAy4H MCKIIOYEHHBIMU U3 CHCTEMBI TOCYJapCTBEHHBIX OPTaHOB, MyHUITUTIAIBHBIE Opra-
HBI HE MOT'YT CaMH NPHCBanBaTh ceOe (PYHKIMI0O HOPMOTBOPYECTBA, TaK KaK 3TO BayKHEHIIAas rOCyIapCTBEH-
Has QyHKIHA. ['0CyaapcTBO WM OTACIBHBIC €r0 OPraHbl MOTYT CAHKIIMOHUPOBATH CO3JIaHUE OpraHAMH Me-
CTHOTO CaMOYTIPaBJICHUSI TIPABOBBIX HOPM, MOPOKIAIOIINX IOPUANYECKUE mpaBa u obs3anHOCTH. [Ipn aTOM
BO3MOJKHBI TPH CIIOCO0A CAHKIIMOHUPOBAHUS HOPMOTBOPUYECKON JAESITETHHOCTH:

a) opraHbl CaMOYTIPAaBJICHHUS 10 CBOCH WHHUIIMATUBE Pa3padaThIBAIOT HOPMBI, KOTOPBIE MPUOOPETaroT
OPUAMYECKUH XapaKTep MO MPeABapUTEIEHON CAHKIIUU TOCYAapCTBa;

0) oprasbl rocyZapcTBa YTBEPKAAIOT pa3padoTaHHbIE OPraHaMU CaMOYTIPABJIEHUS! HOPMATHUBHEIE aKThI;

B) TOCYIapCTBO CO3/aeT 001Ire (TUIIOBBIC) HOPMEI (B (hOpMe peKOMEHIAITN); OpTaHbl CaMOYITPaBICHUS
WX JCTaTU3UPYIOT MPUMEHUTEIIEHO K KOHKPETHBIM YCIIOBUSAM W TPEACTABISAIOT HA YTBEPKACHUES (MIH PEru-
CTpPAIINIO) COOTBETCTBYIOIIEMY TOCYAapCTBEHHOMY OpTany [4].

B kax1om U3 3TUX CIy4aeB rocyAapCcTBO OMPEAEIeT KPYT BOIPOCOB, PEIMIEHHUS TI0 KOTOPHIM CTaHOBST-
Csl HOPMATHUBHO-TTPABOBEIMHY, a TAK)KE BO3MOXKHBIN XapaKTep TaKUX IOPUANUECKUX perIeHui [S].

B cootBerctBuu ¢ Koncrurynueit PO u 3akonamu Poccuiickoit @eaepannu opraibl MECTHOTO CaMo-
yIpaBIeHHs OTYYHIA MPABO CO3AAaBaTh IOPUINIECKIE HOPMBI 10 BOIIPOCaM MECTHOTO 3HaudeHus. Heobxo-
JTUMO VSICHHTB, YTO OTHOCHUTCS K BOIIPOCAM MECTHOTO 3HAYCHUS U YTO MPEJCTABIIAIOT COOOH BOMPOCH MECT-
HOTO 3HAYCHUS.

CoracHo ct. 2 @eaepansaoro 3akoHa Ne 131-@3 ot 06.10.2003 1. «O06 00mUX MPUHITUIIAX OPTaHHU3a-
MM MECTHOrO camoyrnpaBiieHus: B Poccuiickoit deaepaiiun» BONPOChl MECTHOTO 3HAYE€HMS] — BOIMPOCHI He-
MOCPEACTBEHHOTO O0CCIICUCHHSI JKU3HEISATSIILHOCTH HACEIICHUSI MYHHUITUIIAILHOTO 00pa30BaHusl, PEIICHHE
KOTOpbIX B cooTBeTcTBUM ¢ KoHctuTynueit Poccuiickoit @enepanun u deepaibHbIM 3aKOHOM OCYIIECTB-
JISieTCsl HaceIeHneM U (WJIM) OpraHaMU MECTHOTO CaMOYIPAaBIICHHSI CAMOCTOSTENBHO.

Omnpe/eneHre BOIPOCOB MECTHOTO 3HAYCHUS, 3aKPEIUICHHOE HA 3aKOHOJATeILHOM YPOBHE, HEOOXO -
MO, Ha Halll B3TJISA, JOMOJHUTH, TIOCPEICTBOM YEr0 HACEICHUE M OPTaHbl MECTHOTO CaMOYIIPaBICHHUS Opra-
HU3YIOT CBOIO BJIACTh HAa MECTaX — IOCPEJICTBOM HM3JaHWs IOPUIAMYECKUX HOPM, OOIIeo0s3aTeNbHBIX Ha
BCEH TEPPUTOPUN MYHUITUNIAILHOTO 00pa30BaHMsI.

Ilepeyens BOmpOCOB MECTHOTO 3HAUeHUS 3akperieH B ¢T. 14 @3 Ne 131 [6], onHako OH HE SBISETCS
WCYEPIBIBAIONINM, TaK KaK B KaXJIOM OTIEIbHOM MYHHUIIUIAIFHOM OOpa30BaHWH CYIIECTBYIOT WHAMBHIY-
aNbHbIe 0coOecHHOCTH. [10o3TOMY 3aKOHOAATENb ONPENeIn, YTo CyObhekThl Poccuiickoii denmepanuu B mpe-
JIeJIax CBOEH KOMITETEHIIMM MOTYT JIOTIOJIHUTH 3TOT MEPEUeHb B COOTBETCTBUU C KOHKPETHBIMHU YCIOBHUSIMU
KU3HEIEATSILHOCTH peruona [7].

HopMmoTBOpdecTBO 1o 3TUM BOIIPOCAaM HOCHUT XapakTep MpeABapUTeNbHO CAaHKIIMOHUPOBaHHOTO. ['ocy-
JAPCTBO MOXET TIepeaBaTh B BEACHUE MYHHUIIMITAIHHBIX 00pa30BaHUI U WHBIC TOCYIaPCTBEHHBIC TIOJTHOMO-
gus. B 3THX ciyyasx CaHKIIMOHMPOBAHWE HOPMOTBOPHYECTBA JIOJDKHO OCYIIECTBISATHCS, Kak IPaBHIIO,
B (hopMe TOCIIeIyIOMEero YTBepKASHHS WIH PETUCTPAIH IPUHATHIX OpraHaMH MECTHOTO CaMOYTIPaBICHHUS
akToB. B TO e BpeMs BOZMOXKHBI ¥ HHBIE (POPMBI TOCYAapCTBEHHOTO KOHTPOJISA 32 MyHHIIUITAIHbHBIM HOPMO-
TBOPYECTBOM IO JIOTIOJIHUTEILHO MIEPEJaHHBIM Borpocam [8].

Takum o0pa3oM, pa3BUTOE MECTHOE CAaMOYIPABICHHE OCBOOOXKIAET TOCY/IapCTBEHHYIO BIACThH OT IIO-
BCEHEBHON TEKYYKH, MO3BOJISSI CKOHIEHTPHUPOBATHCS HA PEIICHHWH MpoOJeM, KOTOpble WHaue Kak Ha Ha-
IIMOHATTLHOM WJIH, COOTBETCTBEHHO, PETHOHAILHOM YPOBHE PEIICHBI OBITh HE MOTYT, CITIOCOOCTBYET ONTHMHU-
3aIli¥ TOCYJapPCTBEHHOTO YIIPABJICHUS.

OcymiecTBieHHE OpraHaMU MECTHOTO CaMOYTIPAaBICHUS HOPMOTBOPUECKOHM NEATENIbHOCTH U y4YacTHe
B ATOU JCATEIHHOCTH HACEICHHUS, TIPOKUBAOIIETO HA TEPPUTOPUN MYHHUIIUITATHLHOTO 00pa30BaHUs, ABISCTCS
BOXHEHIIMM yCIIOBHEM TMPOSIBIICHUS JICMOKpATH3AIMA TOCY/apCTBa M €ro JACUEHTPAIN3alfH, B IOJ0XKH-
TEITLHOM CMBICJIE dTOTO ciioBa [9]. 3akperurenHoe B ¢T. 3 Korcruryuu PO monoxeHne o TOM, 9TO MHOTO-
HaIMOHAIBHBIN Hapoj Poccun sBisieTcs eIMHCTBEHHBIM MCTOYHMKOM BIIACTH, HAHOOJIEe XapaKTEPHO BBIPA-
KEHO UMCHHO Ha MECTHOM YPOBHE.

Ha MyHHMIIMmanbHOM YpOBHE B U3BECTHOM CTENEHH MPOSABISAETCS COYeTaHNE MyOINYHBIX W YaCTHBIX Ha-
YaJl, TaKk KaKk CaMOYMpaBJIeHYECKHE OTHOIIEHHUS MPEJCTaBISIOT COOON CBOETr0 poJa WHTETPAIbHOE IOJIE,
o0ecrneunBarolee 3To eAUHCTBO. Beab I peaibHOTO OCYIIECTBICHUSI CAMOYTIPABICHUS HACCIICHUS BAXKHOE
3HAYCHHUE UMEET U Peau3aliysl MyOJUYHBIX UHTEPECOB MYHUIIMIIAIBHOMN BIACTH, KaK BIIACTH MECTHOTO CO-
o0IiecTBa, U 3alUTa KaKJ0W KOHKPETHOW IMYHOCTH, OOecIieYeHne ee aBTOHOMHIH M HEMPUKOCHOBEHHOCTH,
YeCTH W JIOCTOMHCTBA W T.J., KaK WICHa MECTHOTO COOOIIECTBa, aCCONMUPOBAHHOTO yYACTHHKA MECTHOM
BJIACTH.
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YacTHbele Hayana pOJHAT B TOM IDIaHE MYHHUIIUNIAIILHOE TPAaBO C TPaKIaHCKUM. Beab rpaxkmaHckoe
MpaBoO, KaKk OTMedan B cBoe BpeMs M.M. ArapkoB, cChUIasCh Ha aBTOPHUTETHOE MHEHHE TMpodeccopa
N.A. TTOKpOBCKOTO W JPYTHUX HM3BECTHBIX POCCHUHCKHX W 3apyOC)KHBIX TCOPETHUKOB IIpaBa, «UCIOKOH M
0 caMO¥ CBOEH CTPYKTYpe OBLIO IMPaBOM OTJIEIBHOHN YeI0BEUECKON JTMYHOCTH, cPepoii ee CBOOOBI 1 caMo-
onpenencars» [10]. MyHUITMTIAIBEHOE HOPMOTBOPYECTBO CTAHOBUTCS B YCIIOBHUSIX Pa3BUTHS MECTHOTO CaMo-
YIpaBIeHHsT BAXHBIM (DPaKTOPOM FOPUANYECKON JEHEHTpaNIN3alii B MEXaHn3Max oOecriedeHns IpaB U CBOOO
rpakaaH.

PaccmaTtpuBass MyHUITUTIAIEHOE PETYIMPOBAHKE KaK OCOOBIH PEXUM pErilaMEHTAIUU OOIIEeCTBEHHBIX
OTHOIIIEHUH, KOTOPBIA MO3BOJISIET COENWHUTH IYTEM IOPHUAWYECKON IEIEHTPATU3allii BIAacTh U CBOOOMY
Ha MECTHOM YypOBHE, CIIEAyeT KPUTHYECKH OTHECTHUCh, TaKUM OOpa3oM, K BBICKa3bIBAHHUSAM, YTO, SKOOBI,
JIUIIB TPAXKIaHCKOE MPAaBO KaK MPaBO YaCTHOE CIOCOOHO rapaHTHUPOBATh SKOHOMUYECKYIO CBOOOAY JIMYHO-
ctu [11].

B HpHEmHHMX ycnoBusX, Kak cmpaBeqmuBo oTmedaeT FO.A. TuxoMmupoB, «IpeacTOUT MO-HOBOMY
OCMBICIIUTh TIOHATHE MYOJMYHOCTH B OOIIECTBE, HE CBOJSA €ro K OOCCIICYCHUIO TOCYAapCTBCHHBIX MHTEpPE-
COB. JTO — 001IMe MHTEPECH JIOJEeH KaK Pa3HOro poja cooOmecTB, 00beAUHEHUH (MTOJTUTUYECKUX, TPO-
(hecCHOHANBHBIX U [Ip.), 3T0O — OOBEKTHBHUPOBAHHBIE YCIOBUS HOPMAJIBLHOTO CYIIECTBOBAHUS M NESTEIHHO-
CTH JIFOJICH, X OpraHu3aluil, IpeAnpUsaTHl, 00IIeCTBa B IIEJIOM, 3TO — KOJUICKTUBHAS CaMOOpTaHU3aIvs U
camoperyJIupoBaHue, camoynpasieHue» [12]. OmHOBpeMEHHO HYKIAOTCS B HOBBIX OIICHKAX TaK Ha3bIBaec-
MbIe KJacCHYEeCKHe MyOIMYHbIE OTPACiIH MpaBa, KaK-T0: KOHCTUTYIIMOHHOE MPaBo, KOTOPOE, TI0 MPaBUIIbHO-
My 3amedannio O.E. Kyraduna, «coueraeT B cebe dIeMEHTHI KaK YacTHOTO, TaK M ITyOJUIHOTO IpaBa
c mpeobaaHueM XapaKTepHBIX 4epT mocieaHero» [13].

Ha mMectHOM ypoBHE erie 0oJjiee OPraHUYHO, ECTECTBEHHO IMyOJIMYHbIE Hadala CIMBAIOTCS C YaCTHBIMH,
co3/1aBasi KAYECTBEHHO HOBBIE XapaKTEPHCTUKH MIPABOBOTO MOPSIIKA, OCHOBAHHOTO Ha CBOOOJIE HelOBEKa U
CaMOYyNPaBJICHUU TEPPUTOPHAIBHBIX COOOIIECTB. BhipakeHMeM WMEHHO TaKOW OpraHU3alliu BIIACTH,
«IOCTPOSHHOW Ha Hadajax OOIIECTBEHHOTO ClyxeHus» [14], JoKHA CTaTh CUCTEMa MYHHIIUIIATBHOHN Jie-
MOKpATHH, TPOSIBIIAIONIASCS B MyHHUIIUITAIbHOM HOPMOTBOPYECTBE.

[Monoxxenus, 3akperuiennsie B Koncrurynun PO, nummHuil pa3 cBUACTEILCTBYIOT O POJIM MECTHOTO Ca-
MOYIIPABIICHUS B Pa3BUTHH JEMOKPATUYESCKUX HMHCTUTYTOB B Poccuiickoit Deneparyiv, U BaXKHOE 3HAYCHUC
Ha 3TOM ITyTH MMEIOT TIepeJaHHbIe TOCYIapCTBOM MOJIHOMOYHS 110 MPUHATHIO HA MYHHUIIAIIATHFHOM YPOBHE
HOPMAaTHBHO-TIPABOBBIX aKTOB. HeoOxoamMo Takke OTMETHTh, YTO IMEHHO B Poccuiickoit deneparini KOH-
CTUTYIIMOHHOE PETYJIMPOBAHUE MECTHOTO CaMOYIIPABJICHUs HAauOoJIee JeTaTIbHO MPOpaboTaHo, B OTIIMYUE OT
OOJIBIIIMHCTBA JAPYTUX (QelepaTHBHBIX TOCYJAPCTB, KOTOPhIE HCXOMASAT M3 TOTO, YTO BOIPOCHI MECTHOTO ca-
MoyTpaBiieHus B ()eIepaTUBHOM roCyIapCTBE OTHOCATCS K MPpeaMeTaM BelcHus cyobekToB Deneparuu [15].

Opnako peanmu3zaiusi ocHOBomoararmux HopMm Koncrurynuu PO npu opranuzanuu, B 4aCTHOCTH, H
HOPMOTBOPYECKOH JIEATEIIFHOCTH Ha MyHHIIUIIAIBHOM YPOBHE CBSI3aHA C PSAIAOM MPOOJIEM, B CBS3H C YeM He-
00X0IMMO OOpaTUTHCS K HEAABHEMY MPOIIIIIOMY.

Hcropudecku ClI0KUI0Ch, 9TO HaunHAas ¢ KoHIa 80-x — Hadana 90-X To70B IMPOIIIOro BeKa TJIaBHBIM
KOHKYPEHTOM, a B ONPE/ICIICHHONW Mepe U MPOTUBHUKOM MECTHOTO caMmoympaBieHus B Poccun Obuia peruo-
HaibHasg BIAcTh. CBOM MPETEH3MH HAa HEKYI0 «CYBEPEHHOCTH» OHA MPEAbABISIA BO B3aMMOOTHOIIECHHUSX
HE TONBKO ¢ denepanbHbM LeHTpoM (Ha 4TO Yamie Bcero U 00paIiaioch CpaBe/IiIMBOC BHUMAHUE B CBSI3U
C OCTPOTON MPOOJIEMBI JIE3UHTETPAIIIOHHBIX TPOIIECCOB, HEOOXOAUMOCTBIO COXPAaHCHHS CIUHCTBA POCCHIA-
CKO#l TOCYIapCTBEHHOCTH), HO W, B HEMEHBIICH Mepe, C MyHHUIIMITAIbHBIMU 00pa30BaHUSIMH, CUCTEMOH Me-
CTHOTO CaMOyTpaBJieHus. B aTux yciioBusx ¢enepaibHbIi 3aKOHOAATENh U denepaibHas KOHCTUTYIHS BbI-
CTYIWIHA OT HMEHHU TOCYapCTBa B Ka4eCTBE MPOTHBOBECA PETUOHAIBHON «CYBEPEHU3AIMHY, TapaHTa caMo-
CTOSITEIBHOCTH MECTHOT'O caMoyTipaBieHus [16].

Kpome TOrO0, B CBSI3U C HOBH3HON MHCTUTYTa M HEJOCTATOYHOCTHIO OIBITa BOHUKIIN MPOOIIEMBI B ce-
pe He TOJIBKO OPraHM3alliy M PerfiaMeHTalid MECTHOTO CaMOYTIPABJIEHHUsI, COOTBETCTBEHHO W HOPMOTBOpUE-
CKOTO MpOoIecca, HO U MPOOIEMBl TEOPETUYESCKOTO OCMBICICHUS YYCHBIMU-IOPUCTAMK JaHHOTO BHA Jes-
TEJIHHOCTH OPraHOB MECTHOTO CaMOYTIPaBICHUSI.

Bo-niepBbIX, akTyanbHO# MPOOIIEMO TEOPETUYECKOT0 M MPAKTHYECKOTO IUTaHa SIBIISETCS pa3paboTka
COBPEMEHHOMN KOHIECTIIHMYA MYyHHIIUTIATBHOTO HOPMOTBOPUYECTBA Kak 0c000# (OPMBI peanu3anuu myOoInIHON
Biactu [17].

Bo-BTOpHIX, B paMkax peopMbl MECTHOTO CaMOYIIpaBJICHHS MPHOOpETacT 0COOBI CMBICT Mpobiema
HOPMAaTHUBHOT'O YPETyJIUPOBAHUS MYHHIIUIIAIBHOTO HOPMOTBOPYECTBA B KayeCTBE MPaBOOOpPA3YIOMICH mes-
TeabHOCTH. [IpakTHKa MyHHIIUTIATBHOTO HOPMOTBOPYECTBA B COBPEMCEHHBIX YCIIOBHUSIX HYXIACTCSA B YHOPS-
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JIOYCHUH, C TICNIbI0 O0ecTieueHus YHU(UITMPOBAHHOTO TIOJX0/1a K IMPUHIIUIIAM, BUJaM, CTaIUsIM HOPMOTBOP-
4ecTBa, 00eCTIeYeHNs] 3aKOHHOCTH U COOJIIO/ICHHSI ITPaB M CBOOOT YEIOBEKA M TPaKIaHUHA.

B cBs3u ¢ W3NMOKEHHBIM BBIIIE HEOOXOAWMO, HAa HAIl B3TJISA, AAaTh OMpPECICHUE MOHITHIO MYHHUITU-
MaJTbHOTO HOPMOTBOPYECTBA U MYHHIIUIIATHHOTO MTPABOBOTO aKTa, BBIACIUTH (PYHKIIUU, KOTOPBIMU O0JIagaet
HOPMOTBOPYECTBO, M PazoOpaThCs B IOPUAMYECKON TEXHHUKE IMPH pa3paboTKe MyHHIUIAIBHO-TIPABOBOTO
aKTa.

[Tox MyHUIMITATHLHEIM HOPMOTBOPYECTBOM CJIEIYET IMOHUMAThH MyOIHMYHYIO NEATEIBHOCTH YITOIHOMO-
YEHHBIX OPTaHOB MECTHOTO CaMOYIPaBJICHUS M UX NOKHOCTHBIX JIUI], HAJEJICHHBIX TOCYAapCTBEHHBIMU
MTOJTHOMOYHSIMA U JIEMCTBYIOIINX B CBOEH KOMITETEHIINH, a TAK)Ke PelIeHHs], MPUHIMAaeMble Ha CXO0ax Tpax-
aH MYHHIWIATBHOTO 00pa3oBaHUS MO pa3paboTKe, PaCCMOTPEHWIO, MPUHATHIO, W3MEHEHUIO M OTMEHE
HOPMAaTUBHO-IIPABOBBIX aKTOB 10 BOIIPOCAM MECTHOT'O 3HAUYCHHUSI, UMEIOIIUX IOPUANYECKYIO CUITy Ha TEPPU-
TOPUM MYHHUIMIIATBHOTO 00pa3oBaHus W He npotuBopedanux Koncrutynuu PO, denepansHOMy U perno-
HaJLHOMY 3aKOHOIATENbCTBY [18].

OnpeneneHrue MyHULIMOANBHOTO MPABOBOr0 akTa 3akperyieHo B ¢T. 2 3 Ne 131 u, Ha Haml B3rs,
SIBJISICTCS. McueprbIBaromm [19].

[Tox MyHUIMITaIHHBIM MPABOBBIM aKTOM ITOHHMAETCS PEIIeHHe, MPUHITOE HETIOCPEICTBEHHO Hacele-
HUEM MYHUIIUNAILHOTO 00pa30BaHUs 10 BOMPOCAM MECTHOTO 3HAYEHUS, JIN0O PElIeHUE, PUHITOS OPTaHOM
MECTHOTO CaMOYTpPaBICHUs U (WJIH) JOJDKHOCTHBIM JIMIIOM MECTHOT'O CaMOYIPABJICHUS MO0 BOIPOCAM MECT-
HOTO 3HAYEHHS, TI0 BOMPOCAM OCYIIECTBICHHUS OTJENBHBIX T'OCYIApPCTBEHHBIX MOJHOMOYHH, MEepPEeJaHHbBIX
opraHaM MECTHOTO caMoympaBjicHus (eaepaibHBIMH 3aKOHAMHU M 3aKOHaMH CyObekToB Poccuiickoi ®deme-
paIuu, a TakKe 10 UHBIM BOIIPOCaM, OTHECEHHBIM YCTABOM MYHHIIMITAILHOTO 00pa30BaHUs B COOTBETCTBUH
¢ (enepanbHBIMH 3aKOHAMH K TIOJHOMOYHSM OpPTaHOB MECTHOTO CaMOYIIPaBICHUS W (WIIN) JOJIKHOCTHBIX
JIUII MECTHOTO CaMOYTIPaBIICHHS, JOKYMEHTAILHO 0hOpMIICHHBIE, 00s3aTeNIbHBIC JIJISI HCTIOTHEHUS] Ha TEpPH-
TOPUU MYHHUIIUTIAIEHOTO 00pa30BaHusl, YCTAaHABIMBAIOIIUE JINOO U3MEHSIONINE 00111e00s3aTebHbIe IpaBUia
WJIM UMEIOIIUE UHINBUIYABHBIA XapaKkTep.

TakuM 00pazoM, Yy MyHHIUTIAIILHOIO HOPMOTBOPYECTBA MOYKHO BBIICIIUTH TPH OCHOBHBIC (DYHKITHH:
a) OOHOBJICHHE HOPMATHBHO-IIPABOBOTO MaTepuaia; 0) BOCIOIHEHHE MPOOEIIOB B TIPaBe; B) YIOPSIOUYCHUE
JNEHCTBYIONINX HOPMAaTUBHO-IIPaBOBBIX akToB [20].

Haubonee BayxHOM M3 HUX sBIsieTCsl QYHKIUS OOHOBJICHUS, JICSTEIBHOCTD TIO PEean3allii KOTOPOH T0-
3BOJISIET ONEPATUBHO PEarupoBaTh HA W3MEHSIONINECS YCIOBHSA JKU3HUA M HOBBIE MOTPEOHOCTH MECTHOTO CO-
obmecTBa B (hopMe BHIPAOOTKH HOBBIX WIIH JOTIOJHUTEIHHBIX HOPMATHUBHBIX MPEIMTHUCAHUN JINOO KOPEHHOU
3aMEHBbI yCTapeBIINX HOPM, YTPATHBIIHMX CBOE 3HAYEHHE WM MPOTHBOPEYAIINX HOBBIM OOCTOSTEIHCTBAM
[21]. ®yHKIHS BOCTIOTHEHUS MPOOETIOB BHITIOHIET BCIIOMOTATEIBHYIO POIh. DYHKITUS YIOPSIOUCHUS ICH-
CTBYIOIIUX MPABOBBIX aKTOB SBJISCTCS MPOHU3BOIHON OT MEPBhIX NBYX. OHA 00ycIOBIeHa HEOOXOIMMOCTHIO
YOPOCTHUTH U O0JICTYUTH TOIH30BAHUE HOPMATHBHO-TIPABOBBIM MATEPHAIIOM.

[IpoeKThl MyHUIMITAIHHBIX TTPABOBBIX aKTOB JOJDKHBI TOTOBHUTHCA C LETBIO0 O0ECIIEUeHHs PerIiaMeHTa-
UM T€X CTOPOH IKOHOMHYECKOW, TOJIUTUICCKOW W COIMANBHOM cdep KU3HU MYHHIUIATBHOTO 00pa3oBa-
HUS, PEryJIUMPOBAHUE KOTOPBIX BXOJUT B MPENEIbl BEICHUS BOIIPOCOB MECTHOTO 3HAYCHUS [22].

HavanpHoii cTagueii MyHHIIMTIAIBHOTO HOPMOTBOPYECTBA SBJSETCS €ro IUIaHWPOBAaHUE, KOTOPOE MO-
KeT OBITh MPEJCTAaBICHO TEKYIIMMHU MPOrpaMMaMU HOPMOTBOPUYECKOHN NEATENbHOCTH, pa3pabaThiBaeMbIMH
CPOKOM Ha OJIMH—JIBA T'0J1a, TUOO MEPCIEKTUBHBIMH ITPOrpaMMaMH JISATEIILHOCTH Ha BECh CPOK TOJTHOMOYHUH
MPEACTABUTEIBHOIO OpraHa MECTHOTO CaMOYIPaBIICHUS.

[InanupoBanre HOPMOTBOPUYECTBA OOYCIOBICHO CIENYIONIMMH IIENSIMH: BO-TIEPBBIX, MJIAHUPYEMBbIE
aKTHl JIOJDKHBI OOCCIICYMBATH TPABOBBIMU CPEICTBAMH TpeoOpa30oBaHMs OCHOBHBIX CQep COIHMaIbHO-
SKOHOMHUYECKOW JKU3HU MYHUIIMITAILHOTO 00pa30BaHUsl Pa3BUTHE JEMOKPATUUECKUX WHCTHTYTOB, 3aIUTY
MIpaB HaCEJEeHHUS MYHHUIIMTIAIIEHOTO 00pa3oBaHus. BO-BTOPBIX, IUTAHUPYEMBIN aKT JOJDKEH COOTBETCTBOBATH
KOMIIETEHIINY OpraHa, TOJHKHOCTHOTO JIUI[a MECTHOTO CaMOYTIPABJICHHUS, €r0 U3/IA0IIero, OTBEYaTh MOTped-
HOCTSIM pa3BUTHS MyHHLIUTIAIEHOTO 0Opa3oBanus [23].

PaboTta Hag pOEKTOM MYyHHIIMIIATBHOTO MPABOBOTO aKTa HAYMHAETCS C MOCTAHOBKM BOTIPOCA O €ro He-
00XOIMMOCTH. YPErylInpoBaTh KOHKPETHOE MPABOOTHOIIEHHE B cepe OCYIIECTBICHHS MECTHOTO CaMo-
YIpaBICHHSI MOXHO IyTeM MOATOTOBKH HOBOTO MYHHUITUTIAIILHOTO TPAaBOBOTO aKTa, TMOO BHECCHUS U3MEHE-
HUH U (WIK) TOTOJTHEHUH B IEWCTBYIONIME MYyHHIIUIIATBHBIC TPABOBEIC aKThI, a TAKKE ITyTeM HPUHSATHS HO-
BOH peAaKIiy JeiCTBYIONIET0 MyHHIIMITAIHLHOTO TIPAaBOBOTO aKTa.

HeBo3MoxxHO 3()()EeKTUBHO NMPUMEHATh HOBBIM MYHUIIMITATLHBINA MPABOBON aKT, €CIM €Ile Ha CTaauu
€ro pa3pabOTKH HE OMNPEICIUTh BO3MOXHBIE IMOCIEACTBUS JEHCTBUS MYHUIIMIAIBHOTO MPAaBOBOTO aKTa:
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SKOHOMHMYECKHE, COLMAIbHBIC, TOJUTUYECKUE, TIPABOBBIC U APYTHE, a TAK)KE BO3MOXKHBIE 3aTPaThl, HEO0X0-
IUMble A7 ero peanusanuu. Heo6Xxonumo mpu 3TOM OTBETUTh Ha BOIIPOC: COU3MEPUMBI JIU NIpelaraeMble
3aTpaThl C OXKUAAEMbIMHU pe3ynbraTamu? s perieHus o003HAUCHHBIX 3a/a4 Ha dTane IUIAaHUPOBaHUSA U
Pa3pabOoTKH MyHHLIUTATBFHOTO MPABOBOTO aKTa HY>KHO cOOpaTh BCe MAaTEpUaIIBI I YSICHEHHUSI HEO0X0AUMO-
CTU W aKTyaJbHOCTH HMPUHATHS COOTBETCTBYIOIETO MYHHIMIIAILHOTO MIPABOBOIO aKTa, YETKOTO 0OOCHOBA-
HUS €10 1IeJIM U OCHOBHOT'O COZECPIKaHMS.

[loBceMECTHBIM U B MYHHUIMIIAJIBHOM HOPMOTBOPYECTBE CTala HEONpaBJaHHas MOCHEIIHOCTh MOIro-
TOBKH NTPOEKTOB HOPMATHBHBIX MPABOBBIX aKTOB [24]. DTO NPUBOAUT K HATTMYMIO B IPUHUMAEMBIX MYHUIIM-
HNaJIBHBIX [IPABOBBIX aKTaX TAKUX I'PYObIX HEJOCTAaTKOB, KaK OECCUCTEMHOCTh U HECOIVIACOBAaHHOCTb MEXKAY
pa3InYHBIMA HOPMATUBHBIMU IIPAaBOBBIMU aKTaMH.

[Ipu opranuzanuu paboTh HaJl HPOEKTOM MYHUIIUIIAIBHOTO MPABOBOIO aKTa HEOOXOAUMO: ONPEACIUTD
OpraH WM JOJDKHOCTHOE JIMIIO MECTHOTO CaMOYIIPaBJIEHUs, OTBETCTBEHHBIE 33 IIOATOTOBKY IPOEKTa MyHU-
LUIAJIBHOTO NPAaBOBOIO aKTa; PEIIUTh BOIPOC O TOM, KaKUX CIIEIMAJIMCTOB HEOOXOIUMO IpHUBJIEYb K yda-
cThio B paboTe Haj MPOEKTOM; MPOBECTH HEOOXOIUMBIE PACUYETHI, COIIMOIOTHUECKIE UccaeqoBanus. Hema-
JIOBaYXHOE 3HAYCHHE WMEET OpraHu3alus MHPOPMALMOHHOIO W AaHATUTHYECKOTO OOecIeueHHs mpoiecca
TTOATOTOBKY TIpoeKkTa [25].

Oco0060 HY’)KHO OTMETUTH BaKHOCTb COTJIACOBAHUS IIOATOTOBJICHHOTO MPOEKTa MyHUIUITAIBHOTO TIPAaBO-
BOT'O aKTa C 3aMHTEPECOBAHHBIMH OPTaHaMU M MPOBEACHUS MPaBOBON 3KCIIEPTHU3HI MPOEKTA AJIS YCTAHOBIIE-
HHS COOTBETCTBHUS IIPOEKTa ACHCTBYIONMIEMY 3aKOHOAATEIBCTBY U TPEOOBAHUSAM MO OQOPMIICHHIO TPOCKTOB
MYHUIIUINAIBHBIX IPABOBBIX aKTOB.

s HemomynieHns: HeJOpa3yMEeHUH yKe B Tpoliecce pa3paboTKH MPOEKTa MyHUIMIIAIEHOTO PAaBOBOT'O
aKTa He0OXOAUMO MPOBOAMUTH KOHCYJIBTALUMM C IPEJCTAaBUTEISIMU 3aUHTEPECOBAHHBIX OPraHoOB, C COOTBET-
CTBYIOILIUMH CIIELUaIUCTaMU, UMEIOIMMH HEO0XOIUMBIIl OIIBIT pabOTHI B ONIpEeIEHHON 001acTH, KOTOPbIE
MOTYT MOMOYBL HE AOMYCTHTH TMOSIBICHHS B MYHHUIMIIATLHOM IMPABOBOM AaKTe KaKUX-THOO HEIOCTaTKOB.
OTO0 TakKe MO3BOJUT YCTPAHUTh UMEIOIIMECS Pa3HOIIACKs IO MPOEKTY MyHHUIIMIIAIBHOTO IIPABOBOTO aKTa U
HallTu npueMseMoe pelieHne, KOTOpoe CIIOCOOHO YIOBJIETBOPUTH BCE 3aMHTEPECOBAHHBIE CTOPOHBI €lLIE 10
MPOLEAYPHI COrTIACOBAHUA MPOEKTAa MYHUIIMIIAIILHOTO ITPABOBOTO AKTA.

[IpoekT m060T0 MyHHUITUIATIBLHOTO MPABOBOTO aKTa JOJKEH OBITh MOATOTOBJIEH C COOJIOAEHUEM Mpa-
BUJI IOPUINYECKON TEXHUKH, YTO MO3BOJISIET CO3JaTh ONTUMAJIBHBIE YCIOBHS IJIS1 IIOCIEIYIOLIETrO MpaBUilb-
HOT'O IPUMEHEHMsI IIPAaBOBBIX aKTOB, IOCTUYb IIOJIHOTHI, TOUHOCTH, JAOCTYIIHOCTH U JIAKOHWUYHOCTHU HOPM,
CoJIeprKaIlluXCcsl B MyHUIIMITaJIbHOM IIPaBOBOM aKTe [26].

OueHb 9acTo B IPaBONPUMEHHUTEIBHOM MPaKTUKE HET OJHO3HAYHOTO IOHMMAaHHs CMbIC]IA IPaBOBBIX
HOPM, COJEPXKAIUXCsl B MyHUIUINAIbHBIX IPAaBOBbIX aKkTaX. Yale BCero 3To CBA3aHO HE CTOJBKO ¢ Ipodec-
CHOHAJIM3MOM NPABONPUMEHHTENS, CKOJIBKO C HEACHOCTBIO, HEKOPPEKTHOCTHIO CaMON HOPMbI MyHHULIUTIAJIb-
HOT'O MPaBOBOrO akTa. MHOrue MOJ0KEHWS MyHHLIUIAIBHBIX MIPABOBBIX aKTOB HE MCKIIOYAIOT Pa3lIHYHOIO
UX NOHUMAaHUS, YTO NPHUBOAMUT K IPOU3BOJIBHOMY HX TOJKOBAaHHUIO M, CJIENOBATENbHO, K IPOU3BOJIBHOMY
npuMeHeHuto [27]. B pesynbpTare AOIycKaeTcs HapylleHHE Ba)KHEHIIEro KOHCTUTYLHMOHHOIO IPUHIIMIIA!
pPaBEHCTBa BCEX MEpe 3aKOHOM U CYJIOM.

Jlis HeJoMyIIeHNsT IPOU3BOJIBHOIO NPUMEHEHUST HOPM, COJIEPXKAILIUXCSI B MyHUIMIIAIBHBIX [IPABOBBIX
aKTax, He00X0AUMO coOroaTh TPEOOBAHUSA K IPUMEHSIEMbIM BBIPAKEHUAM U TEPMHUHAM, KOTOPBIE JTOJKHEI
OBITh YETKMMH, TIOHATHBIMH M OJHO3HAYHBIMH. HemanoBakHa TakKe M YHHBEPCAIbHOCTH BBIPAKCHHH U
TEPMHUHOB, IPUMEHSAEMBIX B MYHHUIMIAJIbHBIX MPABOBBIX AKTaX, YTO O3HAYAET MPHUMEHEHHE BO BCEX MYHH-
LUNAJIbHBIX [IPABOBBIX aKTaX, PEryJUPYIOIUX KOHKPETHBIH BUJ NPaBOOTHOLIEHUH, OJMHAKOBBIX BBIpaXe-
HUH U TEPMHUHOB, 0€3 HEONPABIAHHBIX CHHOHIMOB M BapUaLiid.

Heo6xonumo mogHOCTBIO HCKITIOUUTH HEJOMOJBKU U ABYCMBICICHHOCTH B MyHUIIUTIAJILHBIX ITPABOBBIX
aKTax, JOIyCKarolie POU3BOJIbHOE UX IOHUMAHNE U — YTO CaMO€ HeraTUBHOE — IIPOU3BOJILHOE UX IIPU-
MeHenue [28].

O¢ddhexkTuBHO perynmmpoBaTh NPaBOOTHOIIECHHS MOXHO JIMIIb C MOMOILNBIO T€X MPAaBOBBIX aKTOB, KOTO-
pble MakCUMajbHO IIOJIHO M KOHKPETHO OIPEAEIIIOT NpaBa, 00sS3aHHOCTH CyOBEKTOB IPAaBOOTHOILIEHHUS,
4E€TKO (OPMYJIUPYIOT rapaHTUU ero obecreueHus. JleKIapaTMBHOCTBIO I'pEIIaT MHOTHE IPABOBBIE aKTHI,
B TOM YHCJI€ ¥ MyHUIMINAJIbHbIE. JIAKOHMYHOCTH B MPAaBOTBOPYECTBE — 3TO ONTHUMAIBHO KPAaTKOE U SICHOE
M3JI0’KEHUE MBICIM MHULMATOpa MPOeKTa MpaBOBOrO akTa MPHU COXpaHEHWH IOJIHOTHI €€ coaepkaHus. Tpe-
00oBaHME SKOHOMUYHOCTH B MyHMLUIIAJIbHBIX NPABOBBIX aKTaX UMEET U JIPYroi acleKkT — MHHUMYM aKTOB
M0 OHOMY BOTIPOCY JUIS JOCTHXKEHUsI Ooiiee pocToro U 3 GeKTHBHOTO MOJIb30BaHUS HOPMATUBHBIM MaTe-
pHuasioM, a TaKke ero y4éra u cucreMaTusanuu [29].
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Takum 00pa3oM, MyHHIIUTIAIBHOE HOPMOTBOPUYECTBO — 3TO CJIOXKHBIN IMPOLIECC MO BBIPa0OTKE, pac-
CMOTPEHHIO, MPUHITHIO, N3MEHEHUIO WM OTMEHE HOPMAaTHBHO-IIPABOBOTO aKTa MYHHIIMIIAIBHOTO 00pa3o-
BaHUs, TPeOYIOIMUI SPQPEKTHBHOTO YYacTHs YIIOJHOMOYEHHBIX OPraHOB MECTHOTO CaMOYIpaBJICHUS,
WX JOJDKHOCTHBIX JIWII U HETIOCPEACTBECHHO HACEICHUS MYHUIIUNAILHOTO 00pa30BaHMS YIS PeaTU3alluy 3a-
724 Ha MyHHUIIUIIAJIFHOM YPOBHE U PELISHHS BOIPOCOB MECTHOT'O 3HAYEHHSI.
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MyHununaaabl KYKbIKIIbIFAPMAIIbLIBIK TYCiHIK
TypaJibl CyparbiHa

Makanaga MYHHIMIANABl KYKBIKIIBIFApMAaIlbUIBIKKA cHnarrama Oepingi, Peceit ®DenepalusicblHIarsl
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epeKILeITiKTepiHe Ha3ap ayiapbUIibL.

L.A.Tkhabisimova

To the question of the concept of municipal

The article gives characteristics of municipal legislation, discusses the problems in the sphere of organization
and regulation of local self-government in the Russian Federation draws attention to the existence of individ-
ual characteristics of issues of local importance separate municipality.
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MEMJNEKET XXOHE K¥KbIK TEOPUACbLI MEH TAPUXbI
TEOPUA U UCTOPUA TOCYOAPCTBA U MNPABA
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CucremaTuzanms 3aKOHOAATEIbCTBA HA COBPEMEHHOM JTale pa3BUTHS
Pecny6ankn Kaszaxcran: npo0JieMbl 1 IyTH pelieHUs!

B craTbe paccMOTpEHbI TEOPETHUECKUE OCHOBBI CUCTEMATH3aIMHU 3aKOHOJATENBCTBA U ONPEAEIEHO OCHOBHOE
Ha3HA4YeHHE CHCTEMATH3alHu B 00eCIeYeHNH Pa3BUTHUS 3aKOHOATEIECTBA HA COBPEMEHHOM JTalle pa3BUTHS
Kazaxcrana. IToka3aHsl popMBI COBEpIICHCTBOBAHMS CUCTEMAaTH3AIMN 3aKOHOJATEIBCTBA, MOJICIH OpraHu-
3aI[i{, MyTH TOBBIIIEHHS Ka4eCTBEHHOT'O YPOBHS CHCTEMATH3aIlH, HEOOXOJIMMOCTh aKTHBHOTO YJacCTHS
pecIyOIMKaHCKIX TOCYapCTBEHHBIX OPraHOB B 9TOI padoTe Kak BakHbIE YCIOBHUS 3((eKTHBHOH mpaBo-
TBOpYECKON aesATenbHOCTH. OTMedeHbl 3(G(EKTUBHOCT, U NPEUMYIIECTBA BHEAPEHHsS HH(OPMALMOHHBIX
TEXHOJIOTHII B 3aKOHOTBOPYECKHUH Iporiecc, (HOPMHUPOBaHUE €IMHOTO MH(POPMAIMOHHOTO MPOCTPAHCTBA IS
CHCTEMATHU3aIlH 3aKOHOIaTeNIbCTBA HA KAaUE€CTBEHHO HOBOM YPOBHE U JIaJIbHEHIIIEro pa3BUTHS NIpaBa.

Kniouesvie cnosa: nmpaBo, cucremMatu3anus, KoOu(pUKaIys, 3aK0oH, MIpaBoBas WHPOpPMAIHs, KOAeKC, HHPOP-
MaIMOHHBIE TEXHOJIOTHH, OTPACIIH 3aKOHOIATEIBCTBA, HOPMATHBHBII IIPaBOBOI1 aKT, IIPAaBOTBOPUYECTBO.

[IpaBoBoe pa3BUTHE Ka3aXCTAHCKOTO OOIIECTBAa M TOCYIapCcTBA HA COBPEMEHHOM 3Talle BBI3BIBAET BCe-
BO3PACTAIOLINA HHTEPEC K BOINPOCAM COBEPIICHCTBOBAHMS 3aKOHOAATENbCTBAa. KopeHHbIe H3MEHEeHHs, POo-
HCXOJISIINE BO BeeX cdepax KHU3HH Ka3axCTAaHCKOTO OOINEecTBa 3a MOCIEIHHE JBAJIIATh JIET, COMPOBOXKIA-
I0TCSI IPUHSTHEM OOJBIIOTO KOMWYECTBA HOPMATHBHO-TIPABOBBIX aKTOB. 3a BpeMs npuoOpeTeHus: PecmyO-
nukoi Kazaxcran He3aBUCHMOCTH OBIJIO C(OPMHUPOBAHO HALIMOHANBHOE 3aKOHOAATENILCTBO, KOTOpOE odec-
MEYNBACT MPABOBOE PETYJIMPOBaHUE MPAKTHUECKH BceX cdep oOmecTBeHHOH u3Hu. [lo mocneqHuM jnan-
HBEIM OJIHHX TOJIEKO KOJIEKCOB B pecryOnmke — 16, KOHCTUTYIIMOHHBIX 3aKOHOB — 10, caMOCTOSATEILHBIX
3aKOHOB — 254.

[IpaBoBast HayKa W MpaKTHUKa MPABOBOTO PETYIMPOBAHUS CBUAETENBCTBYIOT, YTO OAHHM M3 TJIABHBIX
TpeOOBaHMI K HEMY SBISIETCS CHCTEMHOCTh. OTHAKO MMOCTOSHHOE NWHAMUYHOE Pa3BUTHE CHUCTEMBI 3aKOHO-
JaTeIbCTBA AeaeT HEBO3MOKHBIM COXpaHEHUE B HEIIPUKOCHOBEHHOCTH CJIOKUBILEHCS] CTPYKTYPBI CHCTEMBI
npasa. [locTossHHBIE H3MEHEHUS B 3aKOHOATENLCTBE, CO3/IaHIE HOBBIX HOPMAaTUBHO-TIPABOBBIX aKTOB, BHE-
CeHHe M3MEHEHN B CYIIECTBYIOIINE, OTMEHA HX — BCE 3TO B 3HAYMTENHHOIN Mepe IeCUCTeMaTH3UPYyeT 3a-
KOHOAATENILCTBO, HAPYIIACT €ro CTPYKTYPY M HM3MEHSET COOTHOLICHHE M B3aMMOJICHCTBHE HOPMATHUBHBIX
MPaBOBBIX aKTOB. CHCTEMHOCTh HMPAaBOBOTO PETYIMPOBAaHHA TpeOyeT NepHOANYECKOTO YIIOPSIOUECHHUS 3aKO0-
HOB U I0OJI3aKOHHBIX aKTOB, YJQJICHUS MOBTOPCHUM, KOJIU3UH, HEICHCTBYIONIUX TIOCTAHOBJICHUH, YHH(HKA-
LMY TPEINICaHnii U TIPUBEACHUA UX B COOTBETCTBHE APYT C ApyroMm. Bce 310 00ycrmoOBIMBaeT 3HAUUTETh-
HYIO POJib B QYHKIMOHUPOBAHUH 3aKOHOAATEIbCTBA CUCTEMAaTHU3AIUH.

Ha coBpeMeHHOM 3Tarne pa3BUTHs HATMOHAIBHOTO 3aKOHOJATENLCTBA, B YCIIOBHAX MPOJOKAIOIIETOCS
HapanMBaHUS TEMIIOB 3aKOHOJATENBHOU JESTENLHOCTH, OOJBIIOE BHHUMAaHUE YJIENSIETCS BONPOCAM €ro
OOHOBJICHHSI M YNOPSAAOYEHHUs. DTH 3aJauu omnpejaeneHsl B KoHuenuuu mpaBoBOi MOJUTUKKA Ha TEPHOA
¢ 2010 mo 2020 rr., Tae ykazaHo: «B nensx noBbimeHns 3QHEKTUBHOCTH HOPMOTBOPUYECKOH AEATEIEHOCTH
HEOOXOJIMMO TPOJIOIDKUTE PabOTy 1O CHCTEMAaTH3aIMW JIEHCTBYIOIIETO 3aKOHOJATENbCTBA, AabHEHIIeH
KOHCOJIWIAIIMK B pa3zpe3e OTpacliicll 3aKOHOJIATEbCTBA; OCBOOOXKICHUIO €r0 OT YCTapeBIIUX U JTyOIHPYIO-
LIMX HOPM, BOCIIOJTHEHHUIO MPOOEIOB B IPaBOBOM PErYJIMPOBAaHHUH, YCTPAHEHUIO BHYTPEHHUX MPOTUBOPEUNI

Cepus «[lMpaBo». Ne 3(75)/2014 39



H.C.AxmeToBa

B JICHCTBYIOIIEM IPaBe; MUHUMU3AIIUN OTCHUIOYHBIX HOPM B 3aKOHAX M PACIIUPECHUIO MPAKTHKHU MPUHITHS
3aKOHOB TIPSIMOTO JICHCTBUS B paMKaxX Kpyra BOIPOCOB, IO KOTOPBIM B COOTBeTCTBUU ¢ KoHcTHTyIHEH MO-
T'YT NMPUHUMATHLCS 3aKOHOJATENbHBIE akThHl...» [1; 2]. HaMeueHbl KOHIENTyalbHbIE TOAXOBI K BOMPOCAM
JATBHEHTIIeH CUCTeMAaTH3aIli 3aKOHOAATENhCTBA., JTO TJIABHBIM 00pa3oM 00YCIIOBIICHO TOW OPraHUYECKOM
CBSI3bI0, KOTOpAsi CYyIIECTBYET MEXIy OOeCIieYeHHEM MpaBonopsika ¥ dGGEKTHBHONW crcTeMaTnu3aiuei 3a-
KOHOJaTesbecTBa. CHCTEeMaTH3aINs 3aKOHOJATEIbCTBA B 3HAYHTEILHON CTEIEHH MCKITIOYAaeT BO3MOKHOCTH
JUTSL HEMPaBUJIHLHOTO W MPOU3BOJIBHOTO MPUMEHEHHS IOPUANYCCKH HOPM, COKpaIlaeT MPoOesibl B HOPMaTHB-
HOM MaTepuaje, CIIy>KUT HeOOXOUMON MPEINOChUTKON IS TOT0, YTOOBI BCe CYOBEKTHI CTPOTO COOJIOAAIH
FOPUAMYECKHE HOPMBI, TIOJTHO U PEeaTbHO OCYIIIECTRILUTH IPEI0CTaBICHHbBIC UM TIpaBa [2; 469, 470].

CucreMaTH3anys 3aKOHOJIATENbCTBA — 3TO MOCTOSHHAS (JopMa pa3BHTHUS U YIOPSAAOUYCHUS JICHCTBYIO-
el npaBoBoii cucTeMbl. CHCTEMaTH3AIMS JI0JDKHA TPECIeIOBATh 1IeTh CTAOMIM3aIMK TPABOIIOPSIIKA, ITPH-
BEJICHUSI HOPMATUBHO-TIPABOBOT'O PETYJIUPOBAHUSI B UHCTPYMEHT, 00ECIIEYMBAIONIHN HOPMAIIbHOE (YHKIIHO-
HHUPOBaHHUE OOIIECTBEHHON KM3HHU, HanbOosee 3(h()EKTHBHOE yIPaBIICHNE TOCYIapCTBEHHBIMU JIeJIaMH B MH-
Tepecax JTUYHOCTU. B pe3ynbTare cucTeMaTH3allK YCTPAHSIOTCS MPOTUBOPEUYHUS MEXKIY MPABOBBEIMH HOP-
MaMU, OTMEHSIIOTCSI FJTU U3MCHSIOTCS YCTapEBIINE HOPMBI U CO3IAI0TCSI HOBBIE, 00JIEe COBEPIIICHHBIE, OTBE-
YaoIue MOTPEOHOCTSM OOIIECTBEHHOrO pa3BUTHsA. OHHM TPYNIHPYIOTCS TIO ONPEACICHHBIM CUCTEMHBIM
MpPU3HAKaM, CBOJSITCS B KOJCKCHI, COOpaHUs 3aKOHOAATENhCTBA U IPYTHUE CUCTEMATU3HUPOBAHHBIC AKTHI.

Cucremarmsanus (OT Tped. systema — yeioe, cocmosujee u3 wacmeil) — 3TO MBICTUTEIbHAS JCATEIb-
HOCTB, B IIpoIiecce KOTOPOU M3ydaeMble 00BEKThI OPTaHU3YIOTCS B ONPENEIICHHYIO CUCTEMY Ha OCHOBE BBI-
OpanHoro mpunnumna [3; 24]. CucreMaTH3alys 3aKOHOAATEILCTBA MOKET OBITH OIpEIEIeHa KaK KOMILICKC
Mep, HallpaBIICHHBIX HA MPHUBEICHUE HOPMATUBHEIX MPABOBHIX aKTOB B ONPEACICHHYIO CTPYKTYPHYIO YIO-
psodeHHOCTh. CrcTeMaTH3alis — 3TO BHECEHHE B MAaCCHB HOPMATHBHBIX MTPABOBBIX aKTOB MOPSJIKA, pa3-
MEIIIEHNE UX B COOTBETCTBHH C ONPEICICHHBIM KpUTEpHEM. B pe3yibraTe cucteMaTrn3aiuy 3aKOHOAATE N b-
CTBO B OIPE/ICIICHHON Mepe BOCCTAHABIIUBACT CBOIO BHYTPEHHIOI CTPYKTYPY, TAPMOHUYHOCTH, YTPAUCHHBIC
B XOJI¢ Pa3BUTH U U3MEHEHUS, CBOU PETYJISATUBHBIC BO3MOXXHOCTH. 3aKOHOAATEIBCTBO HYKIACTCS B TICPHO-
JIMYECKOM TPOBEJICHUU CUCTEMATH3AIIUH PA3INIHOTO YPOBHS U ()OPMBI.

Henpro m000# cucTEMaTH3alUU SBISCTCS OOJETYeHHE YYaCTHUKAM MPABOOTHOUICHHUN YCTaHOBJICHHS
BCEX IMPABOBBIX MPEANMUCAHUN, KOTOPBIMH HA/JIS)KUT PYKOBOACTBOBAThHCS B UX cucTeMe. [locTosHHOE MuHA-
MUYHOE Pa3BHTHE 3aKOHOJIATENBCTBA, CO3JIAHHE HOBBIX HOPMATHUBHBIX MPABOBBIX AKTOB, BHECEHHE U3MEHE-
HUI B y)K€ CYIECTBYIOIINE — BCE 3TO CO3JIAET OONBIINE TPYTHOCTH C BHIOOPOM MPABOMEPHOTO BapHaHTa
MOBE/ICHUS, 3aTPYIHSAET CBOCBPEMEHHOE HAXOXKIACHHUE TIOJIICKABIIIETO Pealli3allid HOPMATHBHO-ITPABOBOTO
akta. CHcTemaTH3alMs MpPU3BaHA CO3JaTh ONpENENCHHbIE OCHOBAHHS TOMCKA HOPMATHUBHBIX IPABOBBIX
MpeIHCaHuii, B 3aBUCHMOCTH OT XapaKTepa peryJupyeMbIX OOLIeCTBEHHBIX OTHOIICHWH. beccucremHoe
HarpoOMOXKJICHUE aKTOB 3aKOHOJATENhCTBA, K TOMY € MPOTUBOpPEYANUX APYT APYTY, HE CIOCOOHO OBITH
MOJTHOIICHHBIM PETYJISTOPOM OOIIECTBEHHBIX OTHOIICHHNA M MOXET TOJBKO CO37aTh y JIOACH aHTHUITATHIO
K 3aKOHY, CTPEMJICHHE )KHTh, HE CBS3bIBAs CBOE MTOBEJICHUE C €T0 BEJICHUSIMH.

Anamu3 u 00paboTKa JEHCTBYIOIINX HOPMATUBHBIX aKTOB, TPYIITMPOBKA MPABOBBIX MPEIIHCAHUN T10
OTIPE/ICTICHHON CXeMe, CO3/laHie BHYTPEHHE SJIMHOM CUCTEMBI aKTOB SIBIITIOTCS HEOOXOIUMBIMU YCIOBUSIMHU
3 GEKTUBHOCTH MPABOTBOPUECKON JICATEIFHOCTH, CIIOCOOCTBYIOT JIMKBUAAIMH MTPOOEIIOB M MPOTHBOPEYHI B
JIeHCTBYIONIEM 3aKoHoaTenbeTBe. CrcTeMaTru3anis 3aKOHOIATeNbcTBa — I(PPEKTHBHOE CPEIICTBO PacyH-
CTKH HAKOMHBIIHUXCS MacCHBOB HOPMAaTHBHBIX NMPABOBBIX aKTOB, PEBH3HMH JICHCTBYIOIIEH MPaBOBOM CHCTE-
Mbl. Kpome Toro, oHa obecrieunBaeT ymoOCTBa NpH pealn3aiuy IpaBa, BO3MOXKXHOCTh XOPOIIO OPUEHTHPO-
BaThCs B 3aKOHOJIATENILCTBE, ONEPATHBHO HAXOWThH U MPABHILHO TOJIKOBAThH BCE HY)KHBIC HOPMBI. Hakowrerl,
CUCTEMaTHU3aIusl ABJISICTCS HEOOXOAUMOW MPEITOCHUIKOH IeJICHANPaBICHHOTO U 3P (EKTUBHOTO ITPAaBOBOTO
MPOCBEIICHUS M BOCIIUTAHYSI, HAYYHBIX MCCIEIOBAHUMA, 00yUYeHHS CTYAeHTOB. COTJIacCHO KOHIEIIMU TTPaBO-
Boil monutuku PecnyOnmkn KazaxcraH cucTeMaTH3anusi 3aKOHOJATEIHCTBA JIOIDKHA OCYIICCTBIISATHCS TO-
CpeACTBOM MPUMEHEHHsI BceX TpeX e€ (hopM: HHKOPIIOPAIIUH, KOHCOUIAIUY U KO (PHUKAITUH.

WHKOpHOpanys 3aKOHOIATEILCTBA — IMOATOTOBKA U M3/IaHUE Pa3IUYHOTO poJia COOpaHuil 1 COOPHUKOB
HOPMATHUBHBIX aKTOB.

Oco0EHHOCTh HHKOPITOPAIIMU COCTOUT B TOM, YTO KaKne-T100 W3MEHEHHUS B COJIEPIKAHHIE MOMEIIaeMbIX
B COOPHUKHM aKTOB OOBIYHO HE BHOCSATCS, U COJICPIKAHHUE ITPABOBOTO PETYIUPOBAHUS, 110 CYIIECTBY, HE MCHS-
etcs. IMEHHO 3TO CBOWCTBO MHKOPIIOpAIUH (COXPAHEHUE HEU3MEHHBIM COJICP)KaHUS HOPMATHUBHBIX aKTOB)
OTJIMYAET €€ OT JIPYT'HX BHJIOB CHCTEMATU3AIMH — KOJM(UKAIIUN U KOHCOJIHIAIIHH.

Bcest pabota cucteMaTu3aiui OCyIeCTBISIETCS 3/1ECh B TUIOCKOCTH BHEIITHEH 00pa0OTKU MPaBOBOTO Ma-
Tepuana. OOBIYHO B COOPHUKAX JEHCTBYIOMIMX HOPMATHBHBIX AKTOB UX TEKCTHI MIOMEIIAIOTCS ¢ YISTOM I10-
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Cuctemartumsaumns 3akoHogaTenbCTBa Ha COBPEMEHHOM...

CJICIYIOINX MU3MEHEHUH u JononHeHui. Kpome Toro, B mporecce HHKOPHOPAIMK U3 TEKCTa MOMEIIaeMbIX
B COOpDHHK aKTOB YJIQJISIOTCS TJIaBbI, CTaTbU (ITYHKTHI), a03allbl M WHBIC OTJCIUMBIC YacTH, NMPU3HAHHEIC
YTPaTHBIIMMH CHITY WM (aKTHIESCKH TaKyIO CHITy ToTepsiBime. Kpome Toro, B Takoi cCOOPHHK BKITIOYAIOTCS
BCE MOCJICIYIONIUE U3MEHEHHSI U JOTOTHEHMSI, C YKa3aHHEeM O(HUIIMATBHBIX PEKBU3UTOB TEX aKTOB, KOTOPHI-
MU BHECEHBI 3TH KOPPEKTHBHI.

KoHnconumanus 3aKk0HO1aTeNbCTBa — MOJTOTOBKA M IPUHATHE YKPYITHEHHBIX aKTOB Ha 0a3e o0bennHe-
HUSl HOPM Pa3pO3HEHHBIX aKTOB, M3JIAHHBIX IO OJHOMY Borpocy. C TeueHHEeM BPEeMEHH B JIFO00H pa3BUTON
MPaBOBOI cHcTeMe 00pa3yeTcs 3HAYMTENBHOE YUCIO (MHOTJA JECATKH W COTHU) HOPMATHUBHBIX aKTOB,
MMEIONINX OAWH M TOT XK€ MpeaMeT peryiaupoBaHus. lIpenmucanns Takumx akTOB 3a4acTyiO0 TOBTOPSIOTCA,
a MHOT/Ia COZlepKaT SABHbIE HECOTIIACOBAHHOCTH W MPOTHUBOpEYHs. B CBA3M ¢ 3TMM BO3HUKAET MOTPEOHOCTH
JIUKBUJAIIMA MHOXECTBEHHOCTH HOPMATHBHBIX aKTOB, MX YKPYIHCHHS, CO3JaHHUS CBOCOOpa3HBIX OJIOKOB
3akoHOAaTenbcTBa. ONUH W3 MyTeH MPEeOoAOIeHUS TaKOW MHOXKECTBEHHOCTH — KOHCOJHIAIUS 3aKOHOZA-
TEJHCTBA.

KoHcomumanus 3akoHOgaTenbcTBa — 3T0 (hOpMa CHCTEMATH3AIMU, NP KOTOPOUW HECKOJIBKO HOpMa-
THUBHO-TIPABOBBIX aKTOB, PETYJIHPYIOIUX HanOojee 0OIIre BOMPOCHl, 00BEIUHSIOTCS B CIUHBI HOPMATHB-
HO-TIPaBOBOI aKT, U3MEHSS TOJIBKO OTAEIhHBIE HOPMBI ITpaBa.

B mporiecce moaroToBKu KOHCOIHUPOBAHHOTO aKTa BCE HOPMBI IPEKHUX aKTOB PACIIONIaraloTCs B Ompe-
JICTICHHOM JIOTUYECKOW TOCIIEIOBATEIEHOCTH, pa3padaTkiBaeTcs o0Ias CTpykTypa akra. OCyIIeCTBIISETCS OIl-
peneneHHast pelaKIIMOHHAas MpaBKa, YUCTO BHEUTH:S 00paboTKa MpenrucaHuii ¢ TEM pacyeToM, YTOOBI HC-
MOJIb30BajIach YHU(DUIIMPOBAHHAS TEPMHUHOIOTHS. Y CTPAHSIOTCS MPOTHBOPEUHS, TOBTOPEHHS, HEOTPaBIaH-
HBIC JUTMHHOTHI, UCTIPABJISACTCS YCTapEBIIasi TEPMUHOJIOTHSI, HOPMBI OJTU3KOTO COJIEPKaHUS 00BEIUHSIIOTCS B
oJHy cTathio (myHKT). KoHConmumanus npeacrasisieT coO00H HEUTO cpejiHee MexX Ty KoauduKauein u HHKOp-
Mopanui, KOrJa HECKOJIBKO 3aKOHOB O0BEIMHSIOTCA B OZFH, a TIOBTOPHI M IPOTHBOPEYNS YCTPAHSIOTCS.

Konudukarus 3akoHOIaTeILCTBa — MOJTOTOBKA U MTPUHATHE HOBBIX aKTOB (THIIA KOJCKCOB), B KOTOPHIS
MTOMEIIIAIOTCS KaK OTpaBAaBIye ceOst HOpMBI IPSKHUX aKTOB, TAK M HOBBIC HOPMATHUBHBIC IS IITHCAHMS.

ITox xogudukanme MOHUMAIOT OCHOBHOU BU ((popMy) CHCTEMATH3aINKA 3aKOHOIATEIHCTBA, B PE3YIIb-
TaTe KOTOpOH, HapsAy C BHEIIHEW 0o0pabOTKOW JEWCTBYIOMIETO 3aKOHOAATENLCTBA (€r0 O0BhEAMHCHHEM,
YCTPaHEHUEM YCTAPEBIINX, NYOJUPYIONUX aKTOB U T.II.), CO3/aCTCS HOBBIM, CBOJIHBINA aKT, 3aMEHSIOIIHIMA
MpeKHee PeryInpOBaHre U MPUBOAIINNA €r0 B €IUHYIO CUCTEMY.

BeliesieHHBIE B IAHHOM OTNpPEJIEIICHIH YePThl KOTUPHUKAINU MO3BOJISIOT BUIETh B JAHHOW (dopme Jies-
TEIHHOCTH KaK ObI COSIMHEHHUE, C OJHON CTOPOHBI, YUCTO «CUCTEMATH3aTOPCKIX» (YHKIUI BHEITHEH 00pa-
00TKH (CoBepIICHCTBOBaHMUE (HOPMBI M3JI0KEHUS U O0OBCIMHCHHUE B CAMHYIO CHCTEMY YCTapeBIIETO WU HO-
BOTO, HO Pa3pO3HEHHOTO 3aKOHOIATEIbCTBA B KAKON-TMO0 OTpaciy Wil B KOMIUIEKCE TIPAaBOBOTO PETYIHPO-
BaHus). Jpyro#i, ropasno Oosiee BaxxHOW (DYHKIMEH KOTU(PUKAIUN TPU3HASTCS BKJIIOYCHHE B MPABOBYIO
CUCTEMY HOBOTO, K TOMY € CBOJHOTO 3aKOHA, T.€. OOBEIUHSIOIICIO BCE HOPMBI HIIM OCHOBHOW KOCTSIK
(MaccuB) HOPM, OTHOCSIIIIUXCSL K TOM WIIM WHON cdepe MpaBOBOTO PETYIIMPOBAHKS — OTPACIIH, TOAOTPACIH,
WHCTUTYTY JIUOO K KOMITIEKCaM, MHTETPUPYIOIINM HOPMBI Pa3HBIX OTpaciei.

Komudukanus neiicTBUTENEHO OCYIIECTBISCTCS HEMOCPEACTBEHHO B CAaMOM IPOIECCE PAaBOTBOPYECT-
Ba. DTO JaJl0 OCHOBAHHE PSAAY POCCHHCKUX YUCHBIX MPU3HATH, YTO «KOAU(PHUKAIMS HE YKIAIABIBAETCS B pam-
KM CHCTEeMAaTHU3alliH, a TPEJICTABIISAET COOON caMOCTOATENBHYIO, MPHYEM OCHOBHYIO (DOpPMY COBEPIICHCTBO-
BaHUS 3aKOHOMATENBCTBA» [4; 360], 4TO OHA «OCYIECTBISIETCS TOJILKO B O(UITHAIEHOM TIOPSIIKE», a Han0o-
Jiee UHTCHCUBHBIC €€ MPOSBJICHUS CBS3aHBI C CYIICCTBEHHBIMH M3MEHCHUSMHU OOIICCTBEHHBIX OTHOIICHUH,
TpeOYIOMHUMH WHOW, «IIPUHIMIHAILHO HOBOHM topuamdeckoit omeHkm» [5; 28]. JI.A.KepuMoB HacTamBai
Ha TOM, YTO HEIb3s JOMyCKaTh pa3pblBa MEXAY KOMU(DUKAIMOHHON W MPAaBOTBOPYECKOHN NESTEILHOCTHIO,
HECMOTpS Ha TO, YTO KOAU(DUKAINS HE CBSI3aHa C TEKYIIMM IMPaBOTBOPUYECTBOM, OCYIIECTBISCTCS CIICIUATb-
HBIMH OpTraHamu. BmecTe ¢ TeM aBTOp He Juman KoAu(UKaInuio 3HaYeHUs BUa CUCTEMAaTH3alliH, BKITIOYaIl
B €€ COCTaB MHKOPIOPAIMOHHBIE TIPUEMBI, a TaK)Ke 3a7aui MPUBEICHHS IEHCTBYIOIIETO 3aKOHOIATEIhCTBA
B EJMHYIO JIOTHYECKYIO CHCTEMY U CO3JIaHVsl HOBOTO 00BEAMHEHHOTO akTa [6; 33]. Coueranue ynopsigode-
HUSl 1 OOHOBJICHHUS 3aKOHOJIATEIHCTBA TIO3BOJISIET paccMaTpUBaTh KOMU(PHUKAINIO KaKk HanboJee COBEpIIeH-
HYIO0, BBICITYIO )OPMY TIPAaBOTBOPYECTBA, BKIIIOYAOIIYIO B ce0sl B KQUECTBE IMOATOTOBUTEIHHBIX BCE MPE/IbI-
ITyIUE YPOBHU CHCTEMAaTH3AIIHH.

CoBpeMeHHBIE aBTOPHI IO/ KoAu(HKaIield MOHUMAIOT ¢opMy (BHA) CUCTEMAaTU3AIUH, MPH KOTOPOM
MPOMCXOJIUT TITyOOKasi BCECTOPOHHSISI BHYTPECHHSS repepaboTka HOPMATHBHOTO MaTepHaa, 3aKIIFoJaronias-
Csl B CO3JTaHUM HOBOTO, CBOJTHOTO, CUCTEMAaTU3UPOBAHHOTO HOPMATHBHO-TIPaBOBOTO aKTa [7; 34].
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B mporniecce koquduKanuu cOCTaBUTEIh CTPEMHUTCS HE TOJNIEKO OOBECIUHUTH U CHCTEMAaTHU3UPOBATh 3a-
pexoMeHIoBaBIINe cels AeUCTBYIOIKE HOPMBI, HO U MepepaboTaTh UX cojiep)KaHue, N3JI0KUTh HOPMaTHB-
HBIE TPEANMCAHUS CTPOMHO U BHYTPEHHE COTJIaCOBAaHHO, 00ECIIEYNTh MAaKCHMAIBHYIO MTOTHOTY PEryIHpOBa-
HUSI COOTBETCTBYIOIICH chephl oTHOmEeHNH. Konudukanms HarpasieHa Ha TO, YTOObI KPUTUIESCKH TIEPEOCMBIC-
JUTH AEUCTBYIOIINE HOPMBI, YCTPAHUTH IPOTHUBOPEYHNS U HECOTJIACOBAHHOCTH MEXAY HUMH, TUKBUIUPOBATH
MOBTOPEHHS, YCTAPEBIIUE MOJIOKECHUS, TPOOEIBI, TyOITHUPOBaHUE HOPM.

Pesynbprarom komudukanuu siBISETCS U3aHUe KOAU(PHUIIMPOBAHHOTO aKTa: KOJACKCa, YCTaBa, MOJOKe-
HUS, IPaBUIIA.

Kopgekc sBmnsieTcst onTUMaIbHBIM BapHaHTOM O0OOIIEHUS ¥ CHCTEMAaTH3alliy 3aKOHOIaTeNILCTBA IO OTpe-
NIeTICHHOM TeMe, IeHCTBEHHOE CPEACTBO JIMKBUAAIINN MHOKECTBEHHOCTH aKTOB MO OJHOMY M TOMY K€ BOIIPO-
cy. HelHe BO i1aBe OONBINIMHCTBA OTpAcieil Ka3aXCTAaHCKOTO 3aKOHOMATENbCTBA CTOSAT KOACKCHI, OOJBIIIHH-
CTBO M3 KOTOPBIX IMOABEPraeTcs CyIIECTBEHHOH repepaboTke Ha COBPEMEHHOM dTare Pa3BUTHSL.

M3MmeHeHne 3aKOHOJATENBCTBA, XOTS U SIBJICHHE HEXEeNaTelabHOe, HO B MPUHINIE ycTpaHumoe. J[nHa-
MUYHBIE COIMAIhHO-3KOHOMHYECKUE IPOLECCHl OOYCIOBIMBAIOTCSI HEOOXOJMMOCTBIO COOTBETCTBYIOIICH
KOPPEKTUPOBKH WX MPABOBOTO peryiupoBaHus. OQHAKO HapATy ¢ OOBEKTHBHBIMU MPUYNHAMU, BHI3BAHHBI-
MU TIEPEXOIHBIM COCTOSIHUEM OOIIECTBa, HEOOXOIUMO OTMETHTh U CyOBEKTUBHBIC — OTCYTCTBHE HaJIC)Ka-
el cUcTeMaTU3allui 3aKOHOIATeNbCTBa. [103TOMY CO BCEl OYEBUIHOCTBIO MPOSBISICTCS HEOOXOIUMOCTh
COBEpIIICHCTBOBAHMS TIPABOTBOPYECTBA, TOBHIIICHUS KAYSCTBEHHOTO YPOBHS Pa3padaThIBACMbIX 3aKOHOIPO-
€KTOB.

[Ipn moAroTOBKE 3aKOHOTIPOESKTOB JTOJIKHBI O0ECTIEUNBATHCS MOTHOTA ¥ KOMITIEKTHOCTH TIPaBOBOTO pe-
T'YJIUPOBaHMS OOIIESCTBECHHBIX OTHOIICHWH, BXOAANIUMX B MPEIMET 3aKOHOIMpPOEKTa. PeleHue 3Toi 3amaun
SIBIIIETCSI TIOPOM 3aTpydHHUTENbHBIM. OOIIeCTBeHHAs JKM3Hb, XO3SHCTBEHHAs NMPAKTHUKA XapaKTePU3YIOTCS
MacCIITA0HOCTBIO M CIIOKHOCTBIO MPOUCXONANINX B HUX COLHATBHO-DKOHOMHYECKHX, OPraHU3aI[MOHHO-
YIpaBICHUYESCKUX M UHBIX MpoleccoB. [loaBepraeMpie MpaBoBOMY pEryJIMPOBAHHUIO OTHOIICHUS BeChMa pas-
HOOOpAa3HBI 10 CBOEMY CojiepKaHui0. [Ipy OCMBICIIEHUH ATHX MPOIECCOB HEOOXOMUMBI TITyOOKHE 3HAHUS
KOHKPETHOH 00J1acTH OOIIECTBEHHBIX OTHOIICHUH, UIA PETYIUPOBAHMS KOTOPBIX TOTOBUTCS 3aKOHOIMPOEKT,
MO3TOMY SIBJISICTCS KEJIATSIIbHOW IOJATOTOBKA 3aKOHOIPOEKTOB TPYIIAMH CIICIUAINCTOB, BKIIIOUYAIOIIMMU
HE TOJILKO FOPHUCTOB, HO U 3KOHOMHUCTOB, JPYTUX CHEIHAIUCTOB, 00JIaaloNINX TO3HAHUSAMU B TeX cdepax
OTHOIICHUH, KOTOpBIE OYIyT PEryInpOBaThCs 3aKOHOMPOEKTOM. OGOCHOBAaHHOCTh TAKOTO TOJX0/1a OYEBH/I-
Ha, Beb pa3padaThiBaeMblii 3aKOHOMIPOEKT — TIpaBoBasi ¢popma, B KOTOPYIO 00JIeKaeTcsi 5KOHOMHYECKOE U
WHOE cojiepkaHue. B CBS3M ¢ 3TUM CIeyeT TakKe OTMETHTh, YTO PETYIMPOBAaHUE OOIIECCTBEHHBIX OTHOIIIC-
HUW BO MHOTHX CIIy4asiX HE OrPaHMYMBAETCA OJHOW OTPACIbI0 3aKOHOAATENbCTBA. IMeeTcss MHOXKECTBO
OTHOIICHHUH, KOTOPBIE PETYIUPYIOTCA Pa3TUIHBIME OTPACISIMH IMpaBa. Hamudne MexoTpacieBbIX MMPaBOBBIX
OTHOIIICHUH OOYCJIOBJICHO pealisIMU OOIIECTBEHHOW JKH3HH, TIPEXKJIE BCETO, KAUSCTBEHHO M3MEHUBIIIUMUCS
SKOHOMHUYECKHUMHU OTHOIICHUSIMH, YTO 3aTPYAHSCT PEaTU3allIo MPUHIIUITA CHCTEMHOCTH B 3aKOHOIATEILCT-
BE U TpaBe, HO HE SIBJSIETCS OCHOBaHUEM OTKaza oT Hero. ColmoieHre 3Toro GyHAaMEHTATBHOTO U 00beK-
THBHO OOYCJIOBJIEHHOTO MPHUHIIUIIA — HEOOXOIWMOE YCIIOBHE YHMOPSAOYCHHS 3aKOHOAATEIbCTBA, MPHUBEIE-
HUS €r0 BO BHYTPEHHE COTJIACOBAHHYK) CUCTEMY U TOJJICPKAHUS B TPUTOAHOM JUIS TPAKTUYECKOTO IMPUME-
HEHUS COCTOSHUH.

Bo3Hukaromue B CBS3M C yCIOKHEHHEM MPABOBBIX CBA3€H TPYAHOCTH MOTYT OBITH MPEOIOJIEHBI TIO-
CPEICTBOM COBEPIICHCTBOBAHUS ()OPM CHUCTEMATH3AIMU 3aKOHOJATEIILCTBA, U B YaCTHOCTH, ITyTEM MOJIO-
TOBKH Ka4€CTBEHHBIX MMPOCKTOB MEPEUYHEH HOPMATUBHO-TIPABOBBIX aKTOB, MOJICKANUX U3MECHCHHIO U MPU-
3HAHUIO YTPATHBIIUMH CHITY B CBSI3U C IPUHATHEM HOBBIX 3aKOHOAATEIHHBIX aKTOB.

Takoit moIxo MpencTaBisieTcss 000CHOBAaHHBIM, BEllb, Tpe/Jiarasi 3aKOHOMPOEKT, pa3pabdOTIUKK UCXO-
JISIT U3 TOTO, YTO CYIIECTBYIOIIEE MPABOBOE PETYIUPOBAHUE SIBISETCS HeAoCcTaTouHbIM. Ho 17151 JaHHOTO BBI-
BOJIa HY)KHO TPOAHAJIN3NPOBATh 3aKOHOJATEIHCTBO, BECH HOPMATHBHO-TIPABOBON MAacCHB IO MPEIMETy 3a-
KOHOIIPOEKTa, TOT/Ia Pe3ybTaTOM aHajm3a M OyIeT pelieHHe O MOATOTOBKE JM0O, HAIPOTHB, 00 OTKaze
OT MOJITOTOBKU HEOOXOUMOT0 3aKOHOMPOSKTa. Pa3paboTynKy TOMKHBI BHOCUTH MPEIJIOKEHHS O TIPUBEJIC-
HUU paHee MPUHATHIX HOPMAaTUBHO-TIPABOBBIX aKTOB B COOTBETCTBHE C MPENJI0KESHHBIMI UMH 3aKOHOIIPOEK-
tamu. [locnemoBaTenbHOE OCYIIECTBICHNE YKAa3aHHBIX MEpP TO3BOJHT CYIIECTBEHHO MOBBICHTH Ka4eCTBEH-
HBI YPOBEHH 3aKOHOATEIBCTBA.

B nacrosmee Bpemst B Kazaxctane TeMIibl MpaBOTBOPUECKOW, U B MEPBYIO OUEPEIb 3aKOHOATEIHHOM,
NEeSTeTFHOCTH KaK HUKOTa BHICOKH. CO3ar0TCSl COTHU U THICSYM HOBBIX HOPMAaTHUBHBIX aKTOB, CYIECTBEH-
HO MCHSOIUX XapaKTep U OCHOBHBIC IPHUHITUIIBI TPABOBOTO peryarpoBanus. OHAKO €ClU celyac He 3aHH-
MAaThCsl YIOPSIOUYECHUEM JICUCTBYIOIIECH HOPMATHUBHOW 0a3bl, KOTOpas YBEIMYMBACTCS BEChMa OBICTPBIMHU
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Cuctemartumsaumns 3akoHogaTenbCTBa Ha COBPEMEHHOM...

TeMIaMu, B OyaylieM BO3ZHHMKHYT OOJbIIME TPYAHOCTH B HAXOXKICHUU M MCIOJIB30BAHMH JEHCTBYIOLIMX
HOpM TIpaBa. J{e’0 OCIIOKHSETCs eIle W TeM, YTO ceivac, KOria CO3MaeTcs MPAKTHYEeCKH HOBas MPaBOBas
cuctema B PecriyOnmke KazaxcraH, Hy)XHO Takke CPOYHO PEIIUTh Cyap0y GopMalibHO JNEHCTBYIOIUX HOP-
MaTUBHBIX aKTOB M WX YaCTEH, KOTOPBIC MOJIHOCTHIO JTUOO YaCTUYHO MPOTHBOPEYAT HOBHIM HOPMATHBHBIM
PEIIeHUsIM WIIH TIOTIPOCTY Oe3HAIEeKHO yCTapelu.

OOBIYHO B TIOHSATHE CHUCTEMAaTH3aIllMU 3aKOHOJATENHCTBA BKIIIOYAIOTCSA TPH CAMOCTOATENbHBIE (DOPMBI
MPaBOBOH JIESTETHHOCTH:

1) cOop rocynapCTBEHHBIMH OpTaHaMU, MPEANPUATHIMHA, GUPMaMH U JAPYTUMHU YUPCSIKICHHUIMU H
OpTaHMU3AIMSIMH IEHCTBYIONMX HOPMAaTHUBHBIX aKTOB, WX 00OpabOTKa M PACIIONIOKEHHE MO OMNpeAeNeHHON
CHCTEMe, XpaHEeHHe, a TakXKe BblJada CIPaBOK ISl 3aMHTEPECOBAHHBIX OPTaHOB, YUPEKACHUN M OTIACIBHBIX
JIMII TIO MX 3aIpocam;

2) MOJTrOTOBKA M U3JIAHUE PA3IMIHOTO POJia COOpaHHUi 1 COOPHUKOB HOPMATUBHBIX aKTOB;

3) moATOTOBKA M IPUHATHE HOBBIX aKTOB (THIA KOJACKCORB), B KOTOPhIC TTOMEIIAIOTCS KaK OIpaBIaBIITHe
ce0s1 HOpMBI IPEKHUX aKTOB, TAK U HOBbIE HOpMaTHBHBIE Nipeanucanus [4; 348].

Ecnu cucrema mpaBa, Kak CI€ICTBHE MCTOPUYECKOTO Pa3BUTHS, — OOBEKTUBHBIN ()EHOMEH, OT BOJHU
JOJeH He 3aBUCSINNHN, TO CUCTEMAaTH3allUs U €€ MPOIYKTH — (heHOMEH CyObeKTUBHBIN. OT BONM COCTaBH-
TEJs BO MHOTOM 3aBHCHUT, KAaKUM OyZIET TOT WM MHOW CBOAHBIN akT. CHcTeMaTH3auus, B KOHEYHOM CUETe,
TaKxke 0oO0ycloBleHa OOBEKTHBHO CYILIECTBYIOLICH CHUCTEMOW MpaBa (KOIEKCHI, HAlpUMeEp, OOBEAHHSIOT
IOpUANYECKHUE HOPMBI OIHOM M TOW K€ OTPAaciH IMpaBa), COACPKAHUEM CHCTEMaTH3UPYEMBIX MPAaBHII TIOBE-
JeHUs, 00BEKTUBHOW MOTPEOHOCTHIO B COOPHHUKAX HOPMATHBHBIX aKTOB TOTO WJIM HHOTO POJia U T.II., HO TIO
(dopme cBOero BbIpakeHHsI OHa Bcerja cyObekTuBHa. HopMaTHBHO-TIpaBOBBIE aKThl TPYNIUPYIOTCS 11O OCO-
OBIM CHCTEMHBIM IIPU3HAKaM, CBOJISATCS B KOJIEKCHI, COOpaHHUs 3aKOHOATENbCTBA U APYTHE CUCTEMAaTHU3UPO-
BaHHBIE aKTHl. B cTpaHax, T/ie AEWCTBYET MpeleaeHTHOE MM OOBIYHOE MPaBO, CUCTEMAaTH3aINs TTPABOBBIX
HOPM TPEACTaBIsAET COOOH CIOXHYIO MpoOJieMy, MOCKOJNBKY COBPEMEHHOE 3aKOHOJATENbCTBO JIUIIL (op-
MaJIbHO MPU3HAET HOPMAaTHUBHO-IIPABOBYIO COCTOSATENLHOCTD MPELEACHTOB 1 MIPABOBBIX OOBIYAEB.

B MupoBoil mpakTHKe TpH CHCTEMAaTH3aIMH 3aKOHOJIATENIbCTBA AKTHBHO HCIIONB3YIOTCS HOBEHUIIIHE
JOCTHKCHUS NH()OPMATUKH U COBPEMCHHBIC KOMITBIOTEPHBIE TEXHUKH, TaK KaK CO3J[aHHE aBTOMATH3UPOBAH-
HBIX UH(QOPMAIOHHO-TIONCKOBBIX CHCTEM IO 3aKOHOATEIbCTBY MMEET P HECOMHEHHBIX MPEUMYIIECTB
0 CPaBHEHHMIO C APYTUMU BHIAMHU ydeTa HOPMATHBHBIX aKTOB.

Bo-niepBbIX, B KOMIIBIOTEPHBIE CHCTEMBI BO3ZMOYKHO 3aJI0KUTh MPAKTHYECKH Oe3rpaHnYHBIN 00BeM mpa-
BOBOH MH(OpMaIH. DTO BCE 3aKOHOATENBCTBO CTPaHbl (3aKOHBI, YKa3bl MPE3UACHTA, TOCTAHOBICHHUS IIpa-
BUTENIHCTBA, BCE BHUIIBI BEIOMCTBEHHBIX aKTOB), BKJIIOYasi aKThl OPTaHOB MECTHOTO CaMOYIIPAaBIICHUS, OTMe-
HEHHbIC HOPMATHBHBIC aKThI, POEKTHI OYYIINX 3aKOHOB, BAYKHEHIIIME PEIICHHS Cy/IeOHBIX OPTaHOB, aHHO-
TalUU FOPUIUICCKON TUTEpaTyphl U T. 1.

Bo-BTOpBIX, ClIpaBKU 0 3aKOHOAATEIHCTBE M MPAKTUKE €r0 MPUMEHEHHS MOXKHO TIOJTYYHUTh IIPH aBTOMa-
TU3WPOBAHHOM YyUYETE IO II00OMY HHTEpecyroleMy aOOHEHTa BOMIPOCY, B TO BpeMs Kak, HampuMep,
MIPH KAPTOTEYHOM Yy4eTe TaKhe CIPaBKKA MOXKHO BbIIATh JIUIIb B 3aBHCHUMOCTH OT PYOpPHK KiacCH(HUKaTOpa
KapTOTEKH.

B-TpeTpnx, KOMIBIOTEP CO3AAET BO3MOXKHOCTH MOMYYUTh IOPHUANYECKYIO CIPABKy MaKCHUMaJIbHO OBICT-
PO U cpasy Ke ee HarevyaTaTb ¥ OTTHPAXKUPOBATh B TOM KOJMYECTBE, KAaKO€ HE0OX0ANMO a00HEHTY.

Pabora c »yeKTpOHHBIMU TOKyMEHTAaMH TakXe MMEET IMPEHMYIIECTBO B CPAaBHEHHU C OYMaKHBIMH
SKBHBAJICHTAMU: JICIIEBIIC XpaHEHHE, YNPOIIeH AOCTYyN K MH(popMamuu, Oonee HaJleKHOE XpaHEHUE JOKY-
MeHTOB. [Ipu 6mbmrorpaduaeckoM MOUCKE HATJISIHO TPOSBISIOTCS MPEUMYIIECTBA 0a3bl TaHHBIX Ha DJIEK-
TPOHHBIX HOCHUTENSAX Tepell KapTOYHBIMU KaTajJoraMH, KapTOTEKaMH, MEeYaTHBIMH OHOIHOrpaduyecKuMH
yKa3aTeJsIMH. JTO U MHOTOACIIEKTHBII KOMOMHUPOBAHHBIN MOKCK (110 aBTOPY, HA3BaHUIO, KIIOYEBOMY CJIO-
BY, SI3BIKY MyOJIMKAIMA, BUAY U THITY W3JaHUH, TOAy MyONIHKanui, 1Mo WHAeKcaM KiaccuuKamuu u T.7.),
OOJIBITION XPOHOJIOTHYECKHA OXBAT, OBICTPast CKOPOCTh MOTYICHHSI HHPOPMAITHH.

CymectByromue HHGOPMALUOHHO-TIOUCKOBBIE CHCTEMBI IO 3aKOHOJATENbCTBY COJACPKAT ACCATKH H
COTHHM ThICSY TIPABOBBIX WHPOPMAITMOHHBIX JOKYMEHTOB M ITO3BOJISIOT OCYIIECTBIIATEH MOUCK 0 Pa3IHIHBIM
TAHHBIM: BUJ M 3aTOJIOBOK IIPaBOBOTO aKTa, €r0 HOMEpP W JaTa MPHUHATHSA, OPTaH, ero MPUHABIININ, HCTOYHUK
U 1aTa OQHULIMAIBEHOTO OMYOJIIMKOBAHUS TAKOTO aKTa, UCTIOJIb3YEeMbIE B €T0 TEKCTE KII0UEBbIC CJIOBA U .

YeTko HaJla)KEHHBIN yYeT 3aKOHOAATENbCTBA HEOOXOOUM, MPEXIE BCEro, A KBATU(HUIHPOBAHHOTO
MIPUMEHEHUSI MPAaBOBBIX HOPM B IMOBCEIHEBHOM MPAKTUYECKOW IESTETHHOCTH HCIIOTHHUTEIBHBIX OPTaHOB,
aJIMUHUCTPALUU TPEINPUATHH, YIpexKIeHUH, B padoTe hupm. OcoOyr0 posib UTPpaeT YeTKHA U MOJHBIA y9eT
3aKOHOZATENbCTBA B JIEATEIBHOCTH CyEOHBIX U MPOKYPOPCKHUX opraHoB. Kpome Toro, Takoil yuer HeoOxo-
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JTUM JUTS KBaTU(UIIMPOBAHHOW MOJTOTOBKH MPOEKTOB 3aKOHOIATEIBHBIX M MPABOBBIX aKTOB, JUIS COCTaBJIC-
HUS Pa3HOTO poja COOPHUKOB 3aKOHOJATENFCTBA M CBOJHBIX KOMU(MUIIMPOBAHHBIX aKTOB, TIEPEYHEH aKTOB,
MOAJISKAIINX HW3MEHEHWIO WM TPU3HAHUIO YTPATHBIIUMHU CHITy, [UISI OCYIIECTBIIEHHS CIIPAaBOYHO-
nH(OPMAITMOHHON PabOTHI, TOATOTOBKY 3aKIIOYCHHI TI0 TPOSKTAM HOPMATHUBHBIX aKTOB.

BriepBble KOMITBIOTEpHAS CUCTEMA TIOTYYEHHsI IPaBOBOW WHPOPMAIHK OblIa CO3/IaHa TPYIION YICHBIX
u ropuctoB CIIA B 60-x rogax. Ceitaac B CIIIA wu 3amagHBIX CTpaHax CO3AaHBI JECATKH CHCTEM ITOTYICHUS
KOMITBIOTEpHOH TpaBoBoi mHpopmaruu. OJHM BXOASAT B COCTAaB ammapara OpraHOB 3aKOHOJATEIBHOU,
WCIIOJIHUTENILHOW W CYAeOHOW BJIACTH, JPYrHe HOCAT YaCTHBIA XapakTep, 0OCIyX HBas Ha KOMMEpPUYECKOU
OCHOBE (DUPMBI, OpraHU3aIMU U IPAaBOOXPAHUTENBHBIC OpraHbl. EBporeiickie rocyiapcTsa BIaACioT eIMHON
CHCTEMOH MpaBoOBO# WH(MOPMAIHH, KOTOpas BKIIOYAeT B cebst mopsaka 150 ThICSY eMUHUIT TIPABOBBIX JOKY-
MEHTOB.

B KazaxcTaHe Takxe yCIEUIHO HET IIPOIECC OCBOCHHUS MPaBOBOK MH()OPMAIIUHU C ITOMOIIBIO KOMIIbIO-
TEPHBIX TEXHOJIOTHH. YOCTUTEIBHBIM CBUICTEIBCTBOM ITOTO sIBisieTcs YKa3 [Ipesunmenta Pecrrybnuku Ka-
3axcTaH «O ToCylapCTBEHHOH mporpamme (OPMHUPOBAHUS U Pa3BUTHs HAIMOHAILHOW WH(PPACTPYKTYPHI
Pecnybnuku Kazaxcran», yrBepsxkaenHsiii B Mapte 2001 r. OCHOBHBIMHU HENSIMH STOH MPOTPaMMBI SIBIISIOTCS
(dopMHpOBaHUE TEXHOJIOTMYSCKHX M OPraHW3al[HOHHBIX OCHOB HAI[MOHAIBHON HH(MOpMAIMOHHOW WH(pa-
CTPYKTYpHI, obecrieueHre HH(HOpMaIlMOHHOH O€30NaCHOCTH M HE3aBUCUMOCTH CTPaHBbI.

CrnenyeT OTMETUTh, YTO CBOM aBTOMATH3WPOBAHHBIC CHCTEMBI ydyeTa W MOUCKa MH(OpMANUU ceiyac
co37aHbl B anmaparax mnapiamenta Pecrryonuku Kazaxcran, kannenspun [Ipembep-MunncTpa, MunHCTEp-
CTBa IOCTHUIIMH U PAJE IPYTUX PECyOIMKaHCKIX OPTaHOB.

Ho He Bce cerogHs MOTyT MO3BONUTH ceOe TaKyrO JOBOJBHO JOPOTYIO CIYXOY, TOSTOMY B HACTOSIIEE
BpEMSI CO3IAIOTCS PAa3INYHBIE HETOCYapCTBEHHBIE OPraHU3aIlii, KOTOPBIE OCYIIECTBISIOT IIEHTPATU30BaH-
HBIA cOOp, XpaHEeHHE U TOJJCp)KaHUEe B KOHTPOJIHHOM COCTOSHHH 3aKOHOJATEIBHBIX aKTOB, 00ecreunBast
HE00X0JUMOH TIPaBOBOM MH(POPMAIIHEH 3aMHTEPECOBAHHBIX JIHII.

HecomHeHHO, HCTIOTB30BaHUE KOMITEIOTEPHON TEXHUKH B IICIIAX YIOPSAOUYCHHS 3aKOHOAATEIhCTBA KaK
oco0oro BHIa WHKOPIIOpAIlMy He BBI3bIBaeT comHeHnid. Tak, JI.A. KepuMoB cnpaBeqInBO CUHMTACT, UTO
WCIIOJIb30BaHUE KOMITBIOTEPHON TEXHUKH HEOOXOIUMO, €CIIM MBI HE XOTHM OKa3aThCs HAa HU3IIEH CTYNCHH
UBWIM3AIMH U TTporpecca. 1 HaM B OmrpkaiiiieM Oy aynieM MpeACTOUT MCIIONb30BaTh CICIIHATBHYIO TCXHH-
Ky B CHCTEMaTH3allii U y4eTe 3aKOHOAATelIbCcTBA. [I[prMeHeHre KOMITBIOTEPHBIX CUCTEM MPH PEIICHUH 3a-
Jlad 3aKOHOTBOpUYECTBa OBUIO ObI 9 (EKTHUBHBIM, TOCKOJIBKY MPOUCXOIUT, BO-TIEPBbIX, HAKATUINBAHWUE U CHC-
TEMaTHU3aIUsd 10 OMPE/CIICHHBIM TapaMeTpaM MPAaKTUYeCKH HEOTPAaHMYEHHOTO0 00beMa 3aKOHOJATEIILHOM
WHPOPMAIIMHU; BO-BTOPHIX, WH(OpMAIUs BbITAETCS MO JIFOOOMY IMPU3HAKY HIIM COBOKYITHOCTH TPU3HAKOB
[6; 94]. Tlomoms KOMITBIOTEpA HE3aMEHHMMA, KOT/Ia TIOMCK OTBETa Ha KOHKPETHBIH BOIIPOC OCYIIECTBIISICTCS
B 3HAYUTEIHHOM 00BbeMe HH(POpPMAIIMOHHOTO MaTepuana. Cucrema cOopa, XpaHeHHs M TIOMCKa HOPMAaTUBHO-
ro mMarepuaia 0asupyercss Ha CICIYIOIIMX IMOJIOKEHHUSIX: MOJArOTOBKA UCXOMHBIX JOKYMEHTOB, XpaHCHHE,
KOTOpO€ TpeayCMaTprUBaeT KOJUPOBAHUE U BBOJ B 3aIIOMUHAIONIEE YCTPOHUCTBO; MOMCK HEOOXOJMMOTO Ma-
Tepuasa; BelJada JOKyMEHTA.

Hano 3ametutsh, 4T0 3PPEKTUBHOCTH HHPOPMAIIMOHHO-TTONCKOBBIX CUCTEM B OOJIbINICH CTEIICHU 3aBU-
CHT OT TIOJHOTHI M JIOCTOBEPHOCTU HH(MOPMAIIUU U PETYISIPHOCTH €€ TIOCTYIUICHHS KaK U3 EHTPAIIbHBIX, TaK
U PETHOHAIBHBIX MCTOYHHKOB. [l03TOMY mojaraem, 4To HEOOXOAMMO OMPEAETUTh OTBETCTBEHHOCTH T'OCY-
JTAPCTBEHHBIX OPTaHOB 32 (OPMHUPOBAHKE M HAJUICKAIIECE XPAHSHUE TTPABOBOM MH(POPMAIIMY U 00CCIICUCHHE
YCIIOBHUH TSl OTIEPATUBHOTO U MOJIHOTO €€ MPEAOCTABICHUS MOJIB30BATENSIM, a TAKXKE OCYIICCTBICHUE KOH-
TPOJIS 32 KOMMEPUYECKHMHU CYObEKTaMH, PaclpOCTPAHSIONIMMHU MPaBOBYIO WHpopMaluio. Takoil KOHTPOIb
HEOOXOIUM B IIEJIIX MPEAOCTABICHUS JOCTOBEPHON U TOUHOU MH(OPMAITUH O JEHCTBYIOIIEM 3aKOHOAATEIb-
ctBe. [1o Bcelt BUIUMOCTH, JOKHEI OBITH pa3pab0TaHbl CHEIMATLHBIC HOPMATUBHBIC TIPABOBBIC aKThI, KOH-
TPOJIUPYIOIINE MPOIECChl MepepadoTKi WHGPOPMAIUK, XpaHsSIIUecs B aBTOMATH3MPOBAHHBIX CHUCTEMax.
B HOpMaTHBHBIN aKT MOXHO BKIIIOYUTH CIIEAYIOIIHE TIOJIO0XKEHHU: 00 OTBETCTBEHHOCTH BJaJleNblia cepTudu-
IIUPOBAHHOTO WH(POPMAIIMOHHOTO pecypca 3a MOJHOTY U JIOCTOBEPHOCTh IpeyiaraeMoil nH()OpMAIuH; pac-
[IEHUBATh HAPYIICHHUS IIETOCTHOCTH 3aIIUTHl HH(POPMALIMK KaK HECAaHKIIMOHWPOBAHHBINA JTOCTYN K HEWH; mpe-
JyCMaTpHBaTh CyJIcOHbIC 3aMpEThI, MTO3BOJSIONINE PEAOTBPATHTL HAPYILICHHE YCIOBHI COXPAHHOCTH JaH-
HBIX. 37IeCh HYXKHO CKa3aTh, YTO B YTOJOBHOM Kojekce Pecryonmuku Kazaxcran yke mpeaycMOTpeHa OTBET-
CTBEHHOCTb 3a MPECTYIUICHUS B Chepe KOMIBIOTEPHOM HHPOPMAITHH.

Bmecte ¢ tem cymectByromue B Kazaxcrame Oamkm W 0a3el, pazHOoOpasHbIE HH(POPMAITMOHHO-
CIPaBOYHBIC CUCTEMBI MPAaBOBOW MH(OPMAIINY, HAXOISIIUECS B BEJACHUU PAa3IMYHBIX TOCYJAPCTBEHHBIX U
KOMMEPUYECKUX CTPYKTYP, 00JIAJat0T PAa3IMYHBEIMU IO TEMaTHKE, TTOJHOTE U IOCTOBEPHOCTH HH(DOPMAIIUOH-
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Cuctemartumsaumns 3akoHogaTenbCTBa Ha COBPEMEHHOM...

HeIMU (poHmamu. [Ipy UX MCIONB30BAHUU HEPEAKO BCTAET BOMPOC HE TOJIBKO O HAJUYUHU TEKCTOB TOTO WU
WHOTO HOPMAaTHBHO-TIPABOBOTO JOKYMEHTA, HO M 00 ayTeHTUYHOCTH (COOTBETCTBHHU) TEKCTOB JJIEKTPOHHBIX
KOITUH TOKYMEHTOB UX O(UIIHAIbHON PeIaKIINH.

Ha nam B3risin, cerogHs HeoOXOAWMO PEIINTh BONPOC MO (OPMHUPOBAHHIO €IMHOTO KOMILIEKCHOTO
WH(POPMAITMOHHO-TIPABOBOTO MPOCTPAHCTBA, O00ECIEUYMBAIONIETO MPAaBOBYID WH(MOPMHPOBAHHOCTh BCEX
CTPYKTYp OOIIeCTBa M KAXIOTO TPaKJaHWHA B OTAeNbHOCTH. CleayeT YUUTHIBATh, 9TO KOMIBIOTEpHAs Ipa-
BOBasl CHCTEMa CTaHOBHTCS Bce 0oJiee HE0OXOIMMON M BOCTpEOOBaHHOM B paboTe I0PUCTOB U UHBIX CYyObeK-
TOB IIpaBa.

[Tomaraem, yTo HEOOXOAMMO TakXKe OOCYIUTH M PEIINTH BOIPOC O BO3MOKHOCTH MPUAAHUS OPHUIHAITE-
HOTO CTaTyca TEKCTY Ha DJIEKTPOHHBIX HOCUTENSIX, TOCKOIBKY CO BPEMEHEM BOIIPOC CO3/IAHUS DIIEKTPOHHOTO
CBopa 3akoHOB PecnyOnuku Kazaxctan OyneT BecbMa akTyallbHBIM, XOTS, KOHEUHO, JUIsl HAC 3TO BELIb HOBasl.
3JT0, pazymeercs, 3a1a4a OrPOMHOT0 HAYYHOTO U IPaKTU4YecKoro 3HadeHus. OHa MMEEeT HENbIO MPEICTaBUTh
HEOTPAaHWYEHHOMY KPYTy TOJb30BaTeNell (MOMUTHKAM, YYEHBIM, TOCYIapCTBEHHBIM CITy>KalllUM, acIHpaH-
TaM, CTyJIeHTaM) BeCh apXuB 3aKoHoaaTenbcTBa KazaxcraHa B ynoOHOH U coBpeMeHHOH (opme. DIIEKTPOH-
HBIA CBOJI MOKET OKa3aThCsl BA)KHBIM CTUMYJIOM, a TaKXKe MOXKET BBICTYIIUTH IIEPBBIM ITAIIOM CO3IaHus 0a3
JAHHBIX CPABHUTEIHHOTO TPABOBEICHUSI.

Uzyuas onbIT 3apyOekKHBIX CTpaH B JaHHOW OONACTH, MOKHO C YBEPEHHOCTBIO CKa3aTh, YUTO MHPOBOE
coO0O0IIEeCTBO UAET B ATOM HAIIPaBICHUH yKe AaBHO. KoHEUHO, co31aTh MONHYI0 06a3y Ka3axCTaHCKOTO 3aKO-
HOJZIaTENbCTBA — 3aj/la4a, TPeOyroImas KOJIOCCAbHBIX OpPTaHU3aIIMOHHBIX PECYPCOB, YTO B HBIHEUTHUX YCIIO-
BUAX mpobiemMatndHo. Ho 3Ty paboTy MOKHO BBHIITONHNTE, €CIIH PA3JeNIUTh €€ Ha YacTH, MPOIyMaTh EANHYIO
METOAOJIOTHIO ¥ TPABMIIEHO OPTaHM30BaTh B3aMMOJICHCTBHE YUACTHUKOB.

CoBpemMeHHbIe HH()OPMAITMOHHBIE TEXHOJIOTHH SIBISIOTCS 3()(EKTUBHBIM HHCTPYMEHTOM B TIPABOTBOpYC-
CKOM JeATeTHOCTH TPH OCYIIECTBIEHHH CHCTEMAaTH3aIlUH 3aKOHOAATENILCTBA, 00ECIICUNBAIOT KaUeCTBEHHYIO
MOATOTOBKY C MEHBLIMMH BPEMEHHBIMU 3aTpaTaMy KOHCOMUIUPOBAHHBIX M KOAU(HUINPOBAHHBIX aKTOB, CBOE-
BpPEMEHHOE U3MEHEHHUE, JONONHEHNE U IPU3HAHNE YTPATUBIIMMHU CHITy HOPMATHBHBIX ITPABOBBIX aKTOB B CBS-
31 C IPUHATHEM HOBBIX 3aKOHOAATEIHFHBIX aKTOB, CIOCOOCTBYIOT YMEHBIICHHIO BEPOSITHOCTH BO3HUKHOBEHHUS
OMOOK IOPUAMKO-TEXHUYECKOTO XapakTepa. [IpuMeHeHne aBTOMaTH3MpPOBAaHHBIX CHCTEM MpaBoBOW MH Op-
Malud JaeT BO3MOXKHOCTh 3aKOHOJAATENI0 MPOBOJUTH aHAJIHM3 CHCTEMHBIX CBS3eH B MAacCHBE HOPMATHUBHBIX
TIPABOBBIX aKTOB, OPTaHU30BBIBATH IIIMPOKOE OOIIECTBEHHOE OOCYXICHNE MPOCKTOB 3aKOHOB (KOIEKCOB), BhI-
SIBIISITH TIPOOEITBI ¥ TIPOTUBOPEU U] TPABOBOTO PETYIUPOBAHUS M MPUHUMATH MEPHI K HX YCTPAHEHHIO.

B coBpeMEHHBIX YCIOBHAX, KOTJa OTEUECTBEHHOE 3aKOHOAATENHCTBO BEIHMKO MO OOBEMY H CIO0XKHO
0 CTPYKType, CHUCTEMAaTH3allusi HOPMATHBHO-TIPABOBBIX AaKTOB HE TOJBKO MOXET OBITh HampaBieHa
Ha COBEPIIIEHCTBOBAHNE COMEP)KaHUS MPABOBBIX HOPM JIMOO HAa COBEPIIEHCTBOBAHNE PACTIOIOXKEHHS HOpMa-
TUBHOTO MaTepHaja, HO U CTAHOBHUTCS Ba)KHEHINEH COCTaBHOW YacThIO0 3aKOHOTBOPYECKOTO MpoIiecca, Tak
Kak 0e3 Hee y4yacTHHUKaM IIPaBOOTHOLICHWH OYEHb CJIOKHO OCO3HATh WCTHHHBIA CMBICII HOPMAaTHBHO-
MPABOBBIX MPEIMUCAHUN U COCTABUTH MOJIETH MPABOMEPHOTO TIOBEICHIS.

Bonbmioe npakTuyeckoe 3HaUC€HHE UMEET PallMOHANbHAS OpPraHU3alusl CHCTEMAaTH3alNN 3aKOHOAATEIb-
CTBa KaK IMPaBOTBOPYECKOH neaTenbHOCTH. [pu pemernn 3Toi 3a1a4i BO3MOXKHBI J1Ba TTOIX0a, JBE MOACTH
OpraHM3alliY CHCTEMATHU3alli{ 3aKOHOAATEIhCTBA — C OPraHU3AIMOHHBIM U 0€3 OpraHM3aI[OHHOrO 000-
COOJIEHHS B CaMOCTOSITENIbHBIM BHJ AESTETHBHOCTH, C CO3JaHMEM M 0e3 CO3JMaHHs CIEIUAIN3HPOBAHHOTO
TToApa3AeNICHUs JUIsl CHCTEMAaTH3aIliy 3aKoHoAaTebeTBa [8; 221]. Eciin nCXomuTh U3 TOTO, YTO 3HAHWE 3a-
KOHOJIATeNIbHOM TEXHUKH SIBISIETCSI HEOOXOIMMBIM YCIOBHEM MPO(ECCHOHATHFHON AEATETHHOCTH KaXKIOTO
IOpHUCTa, pabOTArOIIEro B ammapare MpaBOTBOPYECKOTO OpraHa U 00eCIeunBalOIETo MPaBOTBOPUYECKHM MPO-
IIeCC, TO OT/AETBHOE MoApa3AesieHHe sl CUCTEeMAaTHU3alliy 3aKOHO/IaTeNbCTBA, B OYKBAaJIbHOM €€ MOHNMaHUN
KaK TPaBOTBOPUYECKON AEATEITHHOCTH, MOXHO HE co3/1aBaTh. CTPYKTYpHBIE MOIPa3AeTCHIS, CIIeIHATH3HPO-
BaHHbBIC TI0 OTpacisM 3aKOHOJATENLCTBA, Pellas CBOM (YHKIMOHAIBHBIC 33/I1a4H, OCYIIECTBISIOT U (YHK-
LUIO CUCTEMAaTH3alluH 3aKOHOATENLCTBA B 3TOM €€ aclleKTe (aHANM3UPYIOT MPABOBBIE aKTHI, AEHCTBYIOIINE
B UX cepe, BHOCST MPEUIOKEHHUS O MPUBEACHUH X B COOTBETCTBHE C MO3/IHEE MPUHATHIMU 3aKOHOAATEIb-
HBIMHU aKTaMH 4 T.1.). Takas opraHu3anusi CHCTEMaTHU3alK 3aKOHOJATEIbCTBA MOTyYniIa IIMPOKOE PaCIIpo-
CTpaHEeHHUE, OHa UMEET CBOU JOCTOMHCTBA. [IpM HCIONB30BaHUM 3TOW MOJENU CHCTEeMAaTH3allMU 3aKOHOAA-
TENbCTBA OTPAHMYUBACTCS KPYT MCIIOIHHUTEIEH, COKpAIAeTCsl KOJIMYECTBO COIIACOBAHMI BHYTpPH ammapara.
3TOT c11oco6 MOKET OBITH () (HEKTUBHBIM IIPH Pa3pabOTKe U YTBEPKACHUH MPaBUI (CTaHAAPTOB), PerjaMeH-
TUPYIOIIUX JAaHHBIH BUJ NESTEIHHOCTH, ONPENEIIAIONNX TOPSIOK NOATOTOBKM M BHECEHUS MPEIIOKEHUN O
MPUBEACHUN HOPMATUBHBIX IPABOBBIX aKTOB B COOTBETCTBHE C IO3/HEE MPHUHATHIMH 3aKOHOAATEIHHBIMHU
aKTamu, mogo0HO TOMY, KaK 3TO IPUHATO B cepe AeIONpPOrU3BOICTRA.
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H.C.AxmeToBa

Bonbime BOmpocoB BO3HUKAET MPH BTOPOM CITOCOOE CHCTEMaTH3allUH 3aKOHOMATENhCTBA — CO3MaHUH
OTIETHLHOTO TOAPa3ICICHUS A1 OCYIIECTBIICHUS 3TOTO BHIA IeATeabHOCTH. OpraHu3aiiis CHCTeMaTH3aITuN
3aKOHOJIATEIHCTBA CTAHOBHUTCS B ATOM CITydae YacThIO IPYToi, OoJiee MUPOKOH MPOOIeMBI — CTPYKTYPHPO-
BaHWsI ammapara, KOTopas He Halllla TOKa YAOBJIECTBOPHUTEIHLHOTO PEIICHHS M, OYIydd CIIOKHOHW IO CBOSH
CYTH, 4aCTO OTsATr4YaeTcs BHENTHUMH (pakTopamu. CTPYKTypUpPOBAHUE aliapara, ero peopraHu3anus HepPeIKo
SIBIITFOTCSL CPEJICTBOM JOCTHIKEHUS MEPKAHTUJIBHBIX IIEJCH, B TOM YHCJIC PEIICHUS TaKuX 3ajad, Kak HeoO-
XOJIUMOCTh YBOJILHEHHUsI JIN0O, HAIIPOTUB, TPYAOYCTPOHCTBA PAOOTHHUKOB, MOBBIIICHHUS X B JODKHOCTH H
T.11. B 001acTH cucTeMaTu3aiui 3aKOHOaTeIILCTBA CUTYAIIHs OCIIOKHSETCS €IIe U TEM, YTO 3aHUMAIOIIHECS
STUM BHJIOM JIEATEIBHOCTU MOAPA3ACIICHUS CTAHOBSITCS CAMOCTOSATEIBHBIM 3JIEMEHTOM CTPYKTYpPBI, HE UMES
IIPH 3TOM CBOETO COOCTBEHHOTO CHENU(DPHUECKOTO MpEeAMETa NeATSILHOCTH, a TIPU €T0 OTCYTCTBUHU HET 00b-
SKTUBHBIX MPEANOCHUIOK ISl CO3/IaHUS U (PYHKIIMOHUPOBAHUS CTPYKTYPHOT'O TOJpa3NIeieHus B cBoeH cde-
pe. Eciu ke oHO co3maeTcs, To HeM30€:KHBIMU CTAHOBATCS TyONMMPOBAHKUE W MApaJICIU3M B padoTe, BO3HU-
KaeT mpoljeMa OpraHu3aluu B3aUMOJICHCTBHS C JPYTUMHU CTPYKTYPHBIMH TIOJIPA3ICICHUSIMH, CIICIIUAIA3H-
POBaHHBIMH TI0 OTPACIISAM 3aKOHOIATEIHCTBA, KAKI0EC U3 KOTOPBIX OCYIICCTBIISICT CHCTEMATH3AIIHIO 3aKOHO-
JATEIBCTBA, IOHUMAaEeMYI0 KaK BUJ TIPaBOTBOPUECTBA.

AHamM3 IpaKTUKHA CHCTEMAaTH3AINH 3aKOHOAATEIIbCTBA TIOKA3hIBAET, YTO TAKOE MOAPA3ACICHNE BBITOJ-
HSET YUCTO TEXHMYECKYIO pab0Ty — IMPOBEPSCT MCTOYHHUKH O(PHIIMATIBHOIO OIMyOIMKOBAHHS HOPMATHBHO-
MPABOBBIX aKTOB, IyOJIUpYs IPU 3TOM CTPYKTYPHBIC MOAPa3ACICHHUS, TOTOBUBIINE MPOSKT HOPMATHBHOIO
JMOKYMEHTa, a TaKKe PEIaKIMOHHBIA OTIC], B KOTOPOM BBIMOJIHACTCS aHAJOTHuYHas paboTa (BBIBEPSIOTCS
PEKBHU3UTHI HOPMATUBHO-TIPABOBBIX aKTOB, HCTOYHUKH UX O(PHUIMAILHOIO OnmyOnKoBaHus). iMeeT MecTo u
Ipyras KpaHOCTh. PaOOTHHUKH 3TOT0 CTPYKTYpPHOTO HOAPA3ICICHHS TOTOBAT 3aKIFOUCHUS 10 MIPOSKTaM 3a-
KOHOB W JAPYTUX HOPMATHUBHO-TIPABOBHIX aKTOB, MPEAYCMATPHUBAIONINX HOPMATHBHO-TIPABOBOE PETYIHMPOBA-
HHAE BCErO CIEKTpa OOIMECTBEHHBIX OTHOIICHHM: aIMUHUCTPATHBHO-TIPABOBBIX, TPYIOBBIX, YTOJIOBHO-
MPABOBBIX, CBSI3AHHBIX C MPOU3BOJCTBOM JO3HAHUS U MPEABAPUTEIBHOTO CICACTBHS, & TaKXKE MO JIPYTUM
aKTaMm, IS OIICHKH KOTOPBIX HEOOXOIUMBI CIICIIUANIbHBIC MTO3HAHUS. TakuM 00pa3oM, OJMEHSIOTCS APYTUe
CTPYKTYpHBIC MOAPA3ACICHUS, JEIAI0TCS MONBITKYU peliaTh HECBONUCTBEHHBIE 3a1aun. Cpelii OpraHu3aluoH-
HBIX TPOOJIEM CHCTEMaTH3aIUU 3aKOHOJIATEILCTBA HEOOXOIMMO OTMETUTh TAKXKE YacThie MPeoOpa3oBaHMUsL.
Pemennst 00 uX MpoBEJCHUN TOTOBSITCS TOJ| IaBJICHHEM HE CBSA3aHHBIX C CUCTEMAaTHU3aIlUCH 3aKOHOAATEIb-
CTBa 00CTOATENHCTB. VX PUHATHE POAMKTOBAHO MOPOY MPUBHECCHHBIMU, BHEITHUMU (akTopamu. C TOd-
KU 3pEHUS CHCTEMAaTH3aI[MH 3aKOHOAATEIhCTBA, €€ COBEPIICHCTBOBAHUS OHHM HE BJICKYT 3a CO00M HHUKaKUX
KauyeCTBEHHBIX N3MCHEHNH.

JIJ1s TOBBIIIICHNSI KAYECTBEHHOTO YPOBHS CUCTEMATH3alluM 3aKOHOATEILCTBA €€ HEOOX0IUMO yIops-
JIOYNTH B OPTaHU3AIMOHHOM OTHOIICHHH. PermaThcs 3Ta 3aava JODKHA ¢ YIETOM M30paHHOW MOIETTH CHC-
TeMmatu3auu. [Ipy OTCyTCTBUYM CIIEMATU3UPOBAHHOTO MOApa3IeiCHHUS MPoOIeMy CIIETyeT pemaTh MOCpe/-
CTBOM TTOBBIIICHUS YPOBHSI 3HAHUN B 00J1aCTH 3aKOHOAATECIIEHON TEXHUKH CITCITHATMCTOB IIPABOBBIX TOIpa3-
neneHui. [lpn HAMTMYUM HaIIEKAIIETO METOAMIECKOTO OOCCIICUCHHS YTBEPKIACHHBIX ITPABOMOYHBIM Opra-
HOM TIPaBWJI TPOBEICHUS JaHHOW pabOTHI TaKOe PEIIeHHe MOXKET OBITh IpuemiieMo. MHade JTOomKHA CTpo-
WUThCS paboTa MPHU CO3AAHHWH CICIHAIM3UPOBAHHOTO CTPYKTYPHOTO TOIPA3ACICHUS I CHUCTeMaTH3aIlnd
3aKOHOJIATENHCTBA. B 3TOM cilydae HEOOXOMMMO OMPEACIIUTh MPEAMET W KOHKPETHBIC (DYHKIIUHA ITOTO TOJ-
pasznmeneHus. BakHoe 3HaueHHE MPUOOpPETAacT B ITOM CiIydae OpraHU3alMs B3aUMOJICUCTBHSI C JPYTUMHU
CTPYKTYPHBIMH TIOJIPA3JICIICHISIMU aIlliapaTa MpaBOTBOPUYECKOTO OpraHa, CIeIHaTN3HPOBAHHBIMU 10 OTpac-
JIIM 3aKOHOJATENLCTBA.

PaccmaTpuBast akTyanbHBIE BOIIPOCHI CHCTEMATU3AIMH 3aKOHOIATEIhCTBA, CICTYET 0C000 MOTICPKHYThH
HEOOXOAMMOCTh W BaXHOCTh aKTHBHOTO YYaCTHS PECITyOJIMKAaHCKHUX TOCYIapCTBEHHBIX OPraHOB B 3TOH pa-
0ote. B wactHOCTH, X 3a/1a4a — CIMIOCOOCTBOBATH MPHUBEICHUIO HOPMATHBHO-TIPABOBBIX aKTOB B COOTBETCT-
BHE€ C HOBBIMHU 3aKOHOJATEIbHBIMU akTamu. Celiuac JaHHOMY CIIOCO0Y CHUCTeMAaTH3aIlu 3aKOHOIATEIhCTBA
yAensieTcsl HeZJOCTaTOYHOE BHUMaHMe. [[eHTpallbHbIe WCIIONHUTENbHBIC U HHBIE TOCYJapCTBEHHBIC OpTaHbBI
OTPAaHUYHMBAIOTCS, TTOPOH, M3TAHUEM aKTa PyKOBOJMUTENSA, B KOTOPOM OOBSBIIACTCS O MIPUHATHH HOBOTO 3aKO-
HOJIATEIFHOTO aKTa, PErYJIHPYIOIIErO OTHOMICHUS B OTPACHIH, M 3THM aKTOM 3aKOHOJATENbHEIN aKT Kak Obl
BBOJIUTCS B JeiicTBUe. HecBoeBpeMeHHOE MpUBEICHUE HOPMATHUBHBIX aKTOB B COOTBETCTBHE C HOBBIMU 3a-
KOHOJATECIILHBIMU aKTaMH OOBSCHSIOT MHOTAA TEM, YTO MOA3aKOHHEIE HOPMATHUBHBIC IMPABOBEIE aKThI, MPO-
THBOpEYAIC TTO3HEE MPUHATHIM 3aKOHOJATEIBHBIM aKTaM, NMPUMEHEHUIO0 He IMoiiekaT. Ha ocHoBaHuuM
3TOTO JIEJIaeTCs BBIBOJ, YTO MPOOJIEMBI, SKOOBI, HE CYIIECTBYET, aKThl, IPOTHBOPEUAIIHE MTO3/THEE IPUHSATHIM
3aKOHO/IATEIPHBIM aKTaM TaKOTO e WK 0oJiee BEICOKOTO YPOBHS, HE JOJDKHEI puMeHsAThes [9; 48]. C mo-
TOOHOH apryMEeHTAIMe HEb3sI COTJIACUTHCS, TTOCKOJIBKY B HEH MPOCISKUBACTCS CTPEMIICHUE TICPETIOKUTh
paboTy 10 OICHKE MPUMEHSEMBIX HOPMATHBHBIX aKTOB Ha MPEIMET WX COOTBETCTBHS MO3AHEE MPHHITHIM
aKTaM Ha YYaCTHUKOB PETYIMPYEMBIX MPABOOTHOIICHHIA, YTO COBEPIICHHO HEIOMyCTHMO. DTa paboTa Tpe-
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OyeT MPOBE/ICHHSI CPABHUTEIIPHOTO aHAIHM3a U CIICIIUAILHBIX 3HAHMM, J1a U TaKOW aHanu3 OyneT cyOheKTHB-
HbIM. Cozepxamuecss B 3aKOHOJATENBHBIX aKTaX MOJIOKEHHSI O TOM, YTO 3aKOHBI M MHBIE HOPMATHBHBIE
aKThl, AecTByromme Ha Tepputopun PecryOnmku KazaxcraH, MPUMEHSIOTCS MOCTOJBKY, ITOCKOIBKY OHHU
HE TIPOTHBOPEYAT MO3JHEE MPUHATHIM aKTaM, HE MCKIIOYAIOT HEOOXOAWMOCTU OIpPEJEICHUs KOHKPETHOTO
Kpyra HOPMAaTHMBHBIX aKTOB, HE COOTBETCTBYIOIIMX TMO3JHEE MPUHATHIM aKTaM U TOMJISKANUX B CBS3U
C 9TUM NPU3HAHUIO YTPATUBIIUMH CHUITY WM U3MEHEHHIO.

[Ipn moAroTOBKE MPEIOKEHUN O MPUBEACHUN HOPMATHBHO-TIPABOBBIX aKTOB B COOTBETCTBHE C HOBHI-
MU 3aKOHOJIATEIIbHBIMUA aKTaMH JIOJKHO OBITh O0OCCIICYCHO Yy4acTHE OTPACIEBBIX M (PYHKIIMOHAIBHBIX TOJ-
pa3/elieHui OpraHOB UCTIOTHUTEIHLHON BIACTH B 3TOH paboTe, TaKk Kak UMEHHO OHHU 00JIaJIal0T HEOOXOIUMOM
nHpOpMaIei 00 UMEIONIUXCSI TIOTPEOHOCTAX B YCTAHOBJICHUH JIMOO M3MEHEHHWH IMPABOBOIO PETYIHPOBa-
HUS, U TIEPBOHAYAIFHO MPEUIOKEHHUS TOJHKHBI PACCMaTPHUBATHCA M 0000IIaThCA IOPUINIECKAMHU CITYKOaMu
pecnyOIMKaHCKUX OPraHOB MCHOJNHHUTENbHOW BiacTu. [Ipu Takod opraHu3zanuu pabOTHI IICHTPAJIbHBIC
WCIIOJIHUTENIBHBIC OPTaHbl CMOTYT HEMOCPEJACTBEHHO YYacTBOBATh B (POPMHUPOBAHUH HOPMATUBHO-TIPABOBOM
0a3pl B Tex cdepax OOIMECTBEHHOH >KU3HU, TNl UMU OCYIIECTBISIFOTCS YIpaBlIeHHE JTHOO KOOPIUHAIINS,
a Taxoke OyZIeT yUYUTHIBATHCS MHEHHE APYTUX 3aMHTEPECOBAHHBIX OPTaHHU3AINA U YIPEKICHUH.

B mepcrniexktuBe cucTemaTtu3anus 3aKOHOJATENLCTBA JOJDKHA OBITH OCHOBOI IPaBOTBOPYECKOW Jiesi-
TENbHOCTH, BAXKHON COCTABIISIONICH COBEPILICHCTBOBAHUS 3aKOHOJATEIbCTRA.
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H.C.AxmerToBa

Ka3zakcran Pecny0iuKkachbIHbIH KA3ipri 1aMy Ke3eHiHeri 3aHHAMaHbI JKyHeJiey:
MaceJieiepi JKoHe HIelLy KOJIAAPbI

Makanaza 3aHHaAMaHbI XKYHeleyaiH TEOPeTHKAIIBIK HeTi3Zepi KapacThIpbuiabl jkoHe KasakcTaHHBIH Ka3ipri
JaMy Ke3eHiHJeri 3aHHaMaHbl JaMbITyIbl KaMTaMachl3 €Ty MaKCaTbIHIAFbl JKYHENeyIiH HEri3ri MaHbI3bI
Heri3menai. 3aHHaMaHbl JKYHeNneyAi JaMbITy HbICAaHIapbl, OHbI YHBIMIACTHIPY MOAENBAEPI, JKyieneymi
camainbl JEHredre KeTepy JKOJapbl, pPECHyOJIMKaIBIK MEMICKETTIK OpraHaapiblH OeJCeHAl KaThICy
KQXKCTTUIIr THIMAI KYKBIKIIBFApMAlIbUIBIK OPEKETTIH KAKETTI IIApTTapbl pPETiHIE KapacTHIPBUIIBL.
AKNapaTThlK ~ TEXHOJOTMSUIAPABIH ~ 3aHIIBIFAPMAIIBUIBIK ~ YPHOICKE  TapalyblHBIH  THIMIUII  KoHE
apTHIKIIBUIBIKTAPBI, 3aHHAMAHBI Carlalibl XKaHa JCHreiie XKyHesey jKoHe aarbl YaKbITTa KYKBIKTBI TaMbITy
MakcaTbIH/a GipbIHFail aKmapaTThIK KEHICTIKTI KAJIBIITACTBIPY KOPCETLI.

N.S.Akhmetova

Sistematization og legislative on modern stage of the Rebublic of Kazakhstan:
problems and solutions

This article discusses the theoretical basis of systematization of legislation and justified in ordering the main
purpose of ensuring the development of legislation at the present stage of development of Kazakhstan.
Considered forms of improving legislation systematization, models of organization, ways to improve
the quality level of systematization, the need for active participation of national public authorities in this work
as the necessary conditions for effective lawmaking. Showing the efficacy and benefits of information tech-
nology in the legislative process, the formation of a unified information space for systematization of legisla-
tion to a new level and further development of the law.
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FOpuanyeckasi npupoa 0TBETCTBEHHOCTH OPTraHOB U J0JKHOCTHBIX JIMIL
MECTHOI'0 CAMOYNPaBJICHUS Tepe rPaIaHaMu

B craTbe paccMOTpeH BONPOC O IOPUANYECKON TPHPOAE OTBETCTBEHHOCTH OPraHOB M JOIKHOCTHBIX JIMI] Me-
CTHOTO CaMOYTIpaBleHus mepe] rpaxaaHamu. JlaHa mpaBoBasi XapaKTepPUCTHKA, 0OOCHOBAH BBIBOJ 00 OTHO-
CHUTEIIBHON CaMOCTOSITEIbHOCTH JAaHHOTO BHJA OTBETCTBEHHOCTH B CHCTEME BHIOB IOPHIMYECKON OTBETCT-
BEHHOCTH COOTBETCTBYIOLIMX OPTaHOB M JOJDKHOCTHBIX jul. OmpefeneHbl MECTO M Pojib AAHHOTO poja
OTBETCTBEHHOCTHU B 3TOU CUCTEME.

Knrouegvlie cnosa: OTBETCTBEHHOCTb, MECTHOC CaMOYIIpAaBJICHUE, OpraHbl MECTHOI'O CaMOYIIpaBJICHUSA, JOJIK-
HOCTHBIC JIMI]a MECTHOT'O CaMOYIIPaBJICHUA.

B 3akoHO#aTensCcTBE O MECTHOM CaMOYIIPABICHWH M B HAYYHOH JUTEepaType BBIACISIETCS TPU BUIA
IOPUINYECKOW OTBETCTBEHHOCTH, KOTOPYIO HECYT OpraHbl M JTOJDKHOCTHBIC JIMILIA MECTHOTO CaMOYIpaBiie-
Hus: 1) mepen HaceneHueM; 2) mepel TocyaapcTBoM; 3) neped pU3NYeCKUMU M IOPUIUYECKUMHU JTHLAMHU
[1]. OTu BUIBI OTBETCTBEHHOCTH M OJHOWMEHHBIE MTPABOBbIE MHCTUTYTHI TOCTATOYHO OOCTOSITENTFHO HCCIie-
JOBaHbI MpaBoBeAaMu. OTBETCTBEHHOCTh 3THX CYOBEKTOB Mepe] rpakJaHaMu MONy4uiia HauMEHbIIee Teo-
perndyeckoe oOocHOBaHME. B TO e BpeMs 3TOT BHJI OTBETCTBEHHOCTH HENOCPEICTBEHHO HaIpaBieH
Ha OXpaHy IpaB, CBOOO 1 3aKOHHBIX HHTEPECOB IPaKIaH.

HecMmotpst Ha OYeBHAHYIO 3HAYMMOCTb OTBETCTBEHHOCTH OPTaHOB M JIOJDKHOCTHBIX JIUI[ MECTHOTO Ca-
MOYTpaBJICHHsI TIEpe/ TpaskAaHaMu, 10 HACTOSIIETO BPEMEHU HU B IOPHINYECKON HayKe, HU B 3aKOHOZAA-
TEJIHCTBE, HA B MPABONPUMEHUTEIHFHON MPAKTHKE HE MOJNYUYHUI JAOJDKHOTO pa3perieHusi He TOIBKO BOIPOC
0 €€ OTPACIICBOM NPUHAISKHOCTH, HO B O0JIee OOIHiA BOIIPOC — 00 OOBEKTHBHOCTH OBITHS JAHHOTO IIPABOBOTO
sBieHus. Jlo TocieTHero BpeMeHH B IOPUIMYECKOM JHTepaType OTBETCTBEHHOCTh OPTraHOB M JOJDKHOCTHBIX
JIMLl MECTHOTO CaMOYTIPaBJICHHA Tepe/ rpakJaHaMH B KayeCTBE CaMOCTOSITENIBHOI MPaBOBOM KaTeropuu He
paccMaTpuBanachk. Kak mpaBuiio, 00beKTaMH HCCIIEOBAHMS CTAHOBHUIIACH OTBETCTBEHHOCTh 3THX CYOBEKTOB
nepes HaceJeHHeM M mepel GU3MIECKUMHU JIMIAaMH (UTO COOTBETCTBYET «OyKkBe» DenepansHOro 3aKoHa oT 6
okTs10pst 2003 1. Ne 131-P3 «O06 00mumx nmpUHIMIIAX OpraHU3alMd MECTHOTO caMoyTpaBieHus B Poccuiickoit
®eneparnuny»). Briepsbie Bompoc o creliduke OTBETCTBEHHOCTH YKa3aHHBIX OPTaHOB M JIOJDKHOCTHBIX JIUIL
riepen rpakaadamu ObuT TIocTaBiieH C.M. MensenesbiM [2]. Brimenenue qaHHOTO BHIa OTBETCTBEHHOCTH I10-
3BOJISIET TIOIOWTH K PELICHHUIO IPYTHX 3a/ad MPaBOBOTO PETYIMPOBAHUS MYHHUIMIIAIBLHO-TIPABOBBIX OTHOLIE-
HUMH, CTOSIIMX Mepell HAYKOH MyHHLUIIATEHOTO MpaBa ¢ MPUHIMITHAIBHO HOBBIX TTO3ULIUH.

3amady oxpaHbI IIpaB, CBOOO/ M 3aKOHHBIX HHTEPECOB IPAKIAH PEIIAeT U MHCTUTYT OTBETCTBEHHOCTH
OpPTaHOB M JOJDKHOCTHBIX JIMI] MECTHOTO CaMOyYIpaBJeHUs mepel rocynapctBoM. Ha sTo mpsmo ykaszaHo

48 BecTHuk KaparaHgmHckoro yHusepcurteTa



}Opm,qmquKaﬂ npupoaa OoTBE€TCTBEHHOCTM. ..

B CT.CT. 73 u 74 ynomsiHyToro ®@eaepanbHoro 3akoHa. OqHaKoO JaHHBIA BUJ IOPUIUYECKON OTBETCTBEHHOCTH
obecrieynBaeT TOJBLKO OTIOCPEIOBAHHYIO OXpaHy MpaB, CBOOO M 3aKOHHBIX HHTEPECOB TPAKIaH.

OOBEKTUBHOCTh OBITHS OTBETCTBEHHOCTH OPTaHOB M JIOJDKHOCTHBIX JIMII MECTHOTO CaMOYIIPaBJICHIS
nepet GPU3MYSCKUMHU JIMIIAaMH 00YCIIOBIICHA CYIIECTBOBAHUEM MPABOOTHOIICHUS WM TPYIIIBI TPABOOTHOIIIE-
HUAW MEXIy YKa3aHHBIMH CYOBEKTaMH. DTH OTHOIIICHUS HOCSAT UMYIIECTBCHHBIA XapaKTep W OTPaHUIHUBAIOT-
cs1 chepaMu IpaXkIaHCKOTr0 000poTa U HaJIoroo0okeHus. [Ipu 3ToM HOHATHE «(HU3MUSCKOE JIUI0» BKIIFOYA-
€T B ce0s HEe TOJIBKO TPAXKaH, HO TAK)Ke MHOCTPAHHBIX T'pa)KIaH U JnIl 0e3 rpaxkaaHcTea. [ peamusanuun
JIAHHOTO BHJIa OTBETCTBEHHOCTH OPTaHOB U JTOJKHOCTHBIX JIMI MECTHOT'O CaMOYTPABICHUS MPUHIUIUAb-
HOE 3HAYCHHE MMEET HEe IMyOIMIHO-TIPaBOBasi COCTABIIAIONIAs CTaTyca JIMIa — MPUHAIICKHOCTH K OIpeIe-
JICHHOMY TOCYIapCTBY, a YaCTHOIPABOBasi — MPABO- U JICCCIIOCOOHOCTD, B MIEPBYIO OUePEIb IPakIaHCKasL.

Heckonbko crokHee 00CTOUT CUTYaIUsl ¢ OTBETCTBEHHOCTHIO OPTaHOB M JIOJDKHOCTHBIX JIMI] MECTHOTO
caMoyTIpaBJeHus repen HaceneHneM. CucTeMaTHIeckoe ToJKoBaHue 3akoHa oT 6 okTsops 2003 1. Ne 131-
@®3 MpUBOANT K BHIBOLY, YTO TAKHE OTHOIICHHS CYIIECTBYIOT. OTHAKO aHATN3 3aKOHOIATEIHCTBA O MECTHOM
CaMOYIIPaBJICHUM HE TO3BOJIICT 0€30rOBOPOYHO TOITBEPAMUTH JTaHHBIM BBIBOJ], TTOCKOJBKY CaM TEPMUH
«HACEJICHHUE) SBISIETCS] TPYJHO MPUMEHUMBIM K TaKUM KaTErOpHUsM, KaK MPaBOOTHOIICHHWE U OTBETCTBECH-
HOCTh, TaK KaK YCTAHOBHUTHL IpaBa M OOS3aHHOCTH HAceJIeHHUs 0€3 M3BECTHBIX OTOBOPOK M YCIOBHOCTEH
HE TPEJICTABIISCTCS BO3MOXKHBIM B CHITY €ro (akTH4eckoil oOeznmmueHHOCTH. CleoBaTEeNbHO, TPaBUIbHES
BECTU peub 00 OTBETCTBCHHOCTH OPTaHOB MECTHOTO CaMOYINpaBJiCHHS Tepea rpakaaHamu. OTBETCTBCH-
HOCTB K€ TIepe]l HaCEJICHUEM CIICyeT BBIBECTH 3a PAMKH MTPABOBOTO TOJISI U TOBOPUTH O HEH TOJHKO B ITOJIH-
TUYECKOM HJIA COLMAIBHOM cMbIciie. [IpuHMMas BO BHUMaHHE JaHHOE 00CTOSTEILCTBO, HEKOTOPBIC IIPaBO-
BEJIbI CIIPABEIUBO MOAPA3ACISIIOT IOPUANUECKYI0 OTBETCTBEHHOCTh OPraHOB U JAOKHOCTHBIX JIMII MECTHO-
T0 CaMOYIIPaBJICHUS, BO3HUKAIONIYIO M3 TPABOOTHOMIEHWH C y9acTHEM COOTBETCTBYIONIUX OPTaHOB WU
WX JTOJDKHOCTHBIX JIHII, C OJTHOM CTOPOHEI, M (PU3UIECKUX JIUIl — C APYTOH, Ha IBa BHUJA!

1) IpUMEHUTENEHO K YaCTHONPABOBBIM OTHOIIICHUSM M OTHOIICHUSM B cepe HAJIOTOOOI0KEHUS Clie-
JyeT BECTH peub 00 OTBETCTBEHHOCTH OPTaHOB U JOJDKHOCTHBIX JIMI] MECTHOTO CaMOYIPaBJICHUS mepen Qu-
3UYECKUMHU JINIIAMH, JeJIasi TEM CaMbIM aKIIeHT Ha 00ECIICUCHNE NMYIIICCTBEHHBIX HHTEPECOB MOCIICTHUX;

2) IPUMEHUTENBHO K IMyOJIUYHO-TIPABOBBIM OTHOIICHUSM — 00 OTBETCTBEHHOCTH OPTaHOB U JIOJDKHO-
CTHBIX JIMI[ MECTHOT'O CaMOYIIPABJICHUS TMEpe] IpaxkaaHaMH, aKIIEHTUPYsS TEM CaMbIM YYacCTHE IMOCIEIHUX
B PEIICHUH BOIPOCOB MECTHOTO 3HaueHus [2; 112].

IIpu 3TOM MHOXECTBEHHOCTh W HEOIPEACIEHHOCTH JHI] (TpaXKJaaH) B COOTBETCTBYIOIINX IPaBOOTHO-
LICHUSX HE CTaBAT MOJl COMHEHHUE CHPaBEIIUBOCTh NAHHOTO BBIBOJA. MHOXKECTBEHHOCTh JIUII, MMYCTh JaXKe
HeoIpeneacHHas, He TOJDKHA MMPUBOANTH K TIOJMEHE KOHKPETHOTO TpaXKIaHWHA, C €0 BIIOJHE OMPEICIICH-
HBIMH TIpaBaMHU U 00SI3aHHOCTSAMH, aOCTPAKTHBIM MTOHATHEM «HACEJICHHE», YbH MpaBa U 00SI3aHHOCTH MOTYT
OBITh OTPENEICHBI UCKITIOUYUTEIBHO Yepe3 COBOKYITHOCTh MPaB M O0S3aHHOCTEH, IMyCTh Jaxe OOIIUX, BCEX
rpaKJaH, IPOXKUBAIOLIUX HA ONPECICHHON TEPPUTOPHUH.

IIpu ompeneneHUN OTPACIEBOM MPUHAMICKHOCTH IOPHINIECKON OTBETCTBEHHOCTH OPTaHOB M JOJKHO-
CTHBIX JIUIlT MECTHOTO CaMOYIpaBICHUS Tepe] TpakJaHaMH BO3HUKACT OIpeJeIeHHAas CIOKHOCTH B CO-
MOCTABJICHUU MO3UIMHA Pa3IUYHBIX UCCIIEIOBATENCH, CBA3aHHAas ¢ TEeM, YTO 10 HACTOAIIEIO BPEMEHH B TIpa-
BOBOH HayKe OBLIO NMPUHSATO TOBOPHUTH JIUITH 00 OTBETCTBEHHOCTH IIEPE] HACEICHUEM, OCTaBIISAS 3a TIpejie-
JIaMU TIpeIMETa UCCIeI0BaHNS OTBETCTBEHHOCTH TIEPE] TPaXk TaHAMH.

OpmHako B XOJ€ pelIeHus 3TOM 3aaun MEPBOCTEIICHHBIM, HAa HAIll B3IJIS, SBISETCA HE CTOJBKO OIpe-
JIeJICHIEe HAaWMEHOBAaHUS PacCMaTPUBAEMOTO BHAA OTBETCTBEHHOCTH W €€ OTPACICBOW MPUHAIICKHOCTH,
CKOJIBKO JIOCTH)KCHHE TIOJTHOM SICHOCTH B BOTIPOCE O HATMIMH WIIM OTCYTCTBUM OCHOBAHHM pacCMaTpUBaTh €€
KaK OTBETCTBEHHOCTh IOPUAMYECKYIO. JTO, B CBOIO OU€pe/ib, TO3BOJIUT OTBETUTh HA BOMNPOC, JCHCTBYIOT JIU
B chepe B3aMMOOTHOIICHUH OPTaHOB W JOJDKHOCTHBIX JIMIIT MECTHOTO CaMOYIIPaBJICHHS C TpakJaHaAMHU
001ue 3aKOHOMEPHOCTH BO3HUKHOBEHUS M Pealu3allid FOPUIUYCCKONH OTBETCTBEHHOCTH. OTBET Ha 3TOT
BOIPOC UMEET MPUHIUNHATHLHOS 3HaAUECHUE TIPU pa3pabOTKe MPaBOBOUM KOHCTPYKIIMU JAHHOW OTBETCTBEHHO-
ctu. ClieryeT OTMETHTD, 9TO OH SBJIICTCS OJHHUM U3 KITIOYCBBIX B HayKe Kak KOHCTUTYIIHOHHOTO, TaK U MYy-
HUIUNAILHOTO TPaBa U COCTOUT B YCTAHOBJICHUU COOTHOIICHUS FOPUIUYECKON (KaK KOHCTUTYIIMOHHOMW, TaK
Y MyHUIIUTAIBHON) ¥ MOJUTUYECKON OTBETCTBEHHOCTH.

ITo »TOoMy TOBOJY IpaBOBEABI BEICKA3BIBAIOT PA3IMYHbBIC CYKICHHSI: YTO KOHCTUTYIIMOHHASI B MYHH-
IUIIaTbHAS OTBETCTBEHHOCTH SIBISIFOTCS Pa3HOBUIHOCTBIO IMOJUTHYECKON OTBETCTBEHHOCTH [3]; UTO OHU 00B-
SIMHSIOT B c€0C OTBETCTBEHHOCTh MOJUTUYCCKYI0, MOPAIBHYIO U opuaudeckyro [4]. CyliecTByeT Takke To4-
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Ka 3peHusl, YTO KOHCTUTYLIMOHHAS U MyHHULIUIIATbHAS OTBETCTBEHHOCTh — 3TO BHJBI IOPUAMYECKON OTBET-
CTBEHHOCTH [5].

B Teopernueckom miaHe I0pHAXYECcKas OTBETCTBEHHOCTh OPTaHOB M JAOJDKHOCTHBIX JIUI] MECTHOTO ca-
MOYTpaBJICHHsI, 38 HCKIIFOUEHNEM OTBETCTBEHHOCTH YKa3aHHBIX JIMI] Tiepel GU3NYeCKUMH U IOPUANICCKUMHI
JUIAMH KaK YYaCTHUKaMH UMYIIIECTBEHHOTO 000poTa, 6/Ir3Ka K moiauTrdeckoi. Ha 3To yka3siBaeT Hanngue
[EJIOT0 psfa OOIMMX MPHU3HAKOB IOPUAWYECKOW M TOJIMTHYECKOW OTBETCTBEHHOCTH JTHX CyOBEKTOB.
Bo-1mepBbIX, OHH BBITEKAIOT U3 OCOOEHHOCTEH MOJMTHYECKUX OTHOIICHUN M PErJIAMEHTHUPYIOIINX HX COLH-
aNBbHBIX HOPM. BO-BTOPBIX, 3TH BUIBI OTBETCTBEHHOCTH BO3HHKAIOT B MPOIECCE B3AMMOOTHOIIEHUI MEXIy
KJIACCaMH, HAIlMSIMHU, MHBIMH COLMATBHBIMH TPYIIIaMH, TOCYAapCTBOM WM MECTHBIM CaMOYIPAaBICHUEM U
UX opraHamu. B-TpeTbHx, OHM HACTYNarOT HE TOJBKO 32 YMBIIUIEHHbIE BUHOBHBIE IEHCTBUS, HO U 32 HEyMe-
JIOCTh, IPUCTIOCOOIEHYECTBO, ONPOMETINBOCTH B BOIIPOCAX MOTUTHKH.

[IpakTiuecku Bce aBTOPHI AIOT MOXOKHE XaPaKTEPUCTHKH OTBETCTBEHHOCTH OPTAHOB M JIOJKHOCTHBIX
JIMII MECTHOTO CaMOYTIPAaBIICHUS Nepel MpakJaHaMU M HAaCEJICHUEM, BBIIENAIOT OJHH U T€ Ke €€ CYIIeCTBEeH-
HbIC MTPU3HAKU W YEPThI, OJIMHAKOBBIM 00pa3oM OMPEACISIOT ee CelupUKY, ¢ TOW JTHUINb Pa3HHUIIECH, 4TO
OJTHM Ha3BIBAIOT €€ KOHCTUTYIIMOHHOW OTBETCTBEHHOCTHIO, APyTrie — MYHHUIMITAILHON, TPETbU — ITyOInd-
HO-TIPaBOBOM, YeTBEPTbIE — MOJUTHYECKOH. B CBs3M ¢ ueM Ha OCHOBE KPHUTHYECKOTo 0OOOIIEHUS MMEI0-
IIUXCS B HAYYHOH JINTEpaType XapaKTEPUCTUK PacCMaTPUBAaEMOT0 BH/Ia OTBETCTBEHHOCTH HEOOXOINMO BHE-
CEHHUE psJia YTOUHEHUH.

TpynHO CHIOPUTH € T€M, YTO OTBETCTBEHHOCTH IEpe]] TpakIaHaMK M HACEJICHHUEM C TOYKH 3pEHUs Lie-
Jiel HOCHT SIPKO BBIPKEHHYIO MOJUTHYECKYIO HAIlPaBIEHHOCTh. BMecTe ¢ TeM Helb3sl COTIACUTHCS C TEMHU
aBTOpaMH, KOTOPBIE, TPU3HABAs €€ IOPUANIECKON, OTMETAIOT, YTO OHA UMEET WHYIO MPUPOIY, HEKEITH OT-
BETCTBEHHOCTH MPABOHAPYILIUTENS 32 COBEPIICHHOE MPaBOHApYyLICHNE, IPECIIeAyeT Ipyrue Uelu, BBIIOTHS-
eT Apyrue QYHKIUH, OTIIMYAeTCS OCHOBAHUSAMU U MOPSIKOM ocyinecTBieHus [6; 203]. [Ipu3HaHue OTBETCT-
BEHHOCTH IOPUANYECKON O3HA4YaeT pacIpOoCTpaHEHHE Ha HEee BCEX MPHU3HAKOB IOCIETHEHN, B TOM YUCIIE MIPH-
3HaHHE OCHOBAHWH €€ pealn3aliy MPaBOHAPYIICHUEM U 3aKpeIuieHHue HeOIaronpusTHBIX MOCIEACTBUN HX
COBEPIIEHHUS B CAHKIIUU COOTBETCTBYIOIIECH MPaBOBON HOPMBI.

WHoi moaxoa MMeeT B CBOEH OCHOBE HETIOHMMAaHHE VTN HEe)KeJIaHWe TPU3HABATh CYITHOCTH IOpUANYe-
CKOW OTBETCTBEHHOCTH. /|1 yCTaHOBJIEHUS FOPUINUECKON OTBETCTBEHHOCTH HEIOCTATOYHO MPOCTO «... 00Ja-
YUTh TOJUTHYECKYIO OTBETCTBEHHOCTD B MPaBOBYIO (opMy...» [6; 204], ymomsiHyB 0 Hel B 3akone. [Ipu mro-
00M JpyroM MojAxoie TPaHUIIBl COOCTBEHHO IOPUANYECKON OTBETCTBEHHOCTH 0OE€30CHOBATEIBHO PACUIMPSIOT-
csl, a ee crequ(UIEcKre YepThl yTPaunBaIOTCS.

[Tomaraem, 4To HET OCHOBAHWI HAaCTaWBaTh HA NMPHU3HAHWU «OTBETCTBEHHOCTH 32 HEHAJJIE)KAIllee OCy-
LIECTBICHUE BIACTH» PAa3HOBUAHOCTBHIO IOPHINYECKON OTBETCTBEHHOCTH. [IpH3HaBas cyliecTBOBaHUE TaKOM
OTBETCTBEHHOCTH, CJIEAYET OTHOCHTHCS K HEH KaK OTBETCTBEHHOCTH MOJIMTHYECKON MIIM COLMANBHOM, HO HE
opuandeckoii. JloBOABI O TOM, 4TO B pe3ynbTaTe MPHU3HAHUS IOPUANYECKON OTBETCTBEHHOCTBHIO TOJBKO
«OTBETCTBEHHOCTH 3a MPAaBOHAPYIICHUE» HACEICHHE MyHHLMIAILHOIO 00pa3oBaHMsl JIHIIACTCS BO3MOMKHO-
CTH HEMOCPEICTBEHHO BIUATH Ha MOJIOKEHHE JIe)l B MyHHLIUIAIFHOM 00pa30BaHUH B Cilydae HernoOpocoBe-
CTHOTO, HE3((PEKTUBHOTO OCYIIECTBIECHUS BIACTHBIX MOJHOMOYMN OpraHAMH W JOJDKHOCTHBIMH JIHLIAMHU
MECTHOTO CaMOYIPaBJICHUS, PEACTABIAIOTCS HeyOeauTenbHbIMU. J]0OpOCOBECTHOCTD, 3P PEKTUBHOCTD, pa-
3YMHOCTb — 3TO HPABOBBIE KPUTEPHUHU, KOTOPBIMU MOTYT OBITh OXapaKTEepHU30BaHbI O0SI3aHHOCTH OPTaHOB U
JOJDKHOCTHBIX JIMI] MECTHOTO camoympasiieHus. CiiejoBaTebHO, HeT0OPOCOBECTHOCTD, HEAP(PEKTHBHOCTS,
HEPa3yMHOCTh B PELICHUU BOIIPOCOB MECTHOTO 3HAYCHHUSI MOTYT CIYXKHTh MIPU3HAKAMHU OOBEKTUBHOM CTOpO-
HBl TpaBoHapymeHnus. [Ipu 3ToM He ciemyeT TrOBOpPUTb O TOM, YTO HPH peaji3alld OTBETCTBEHHOCTH
3a MpaBOHAPYIICHNE €IUHCTBEHHBIM OCHOBAaHMEM OT3bIBA JIEMyTaTa MPEACTaBUTEIHHOIO OpraHa MECTHOTO
CaMOYIpaBJIeHHUs, BEIOOPHOTO JOJHDKHOCTHOTO JIMIA MECTHOTO CaMOYIIPAaBIICHHsI CTAHOBHUTCS TOJIKO COBEp-
LIEHUE ITUM CyOBEKTOM INpaBOHApYIICHUs. [ 'pakIaHCcKoe 3aKOHOAATENBCTBO COACPXKUT B cebe aHaorhy-
HbI€ HOPMBI, KOTJ]a Hepa3yMHbIe U HeTOOPOCOBECTHBIE NEHCTBHS OpraHa IOPUAMYECKOTO JIMIA MTPU3HAIOTCS
MPaBOHAPYLICHUEM C €r0 CTOPOHBI M BIEKYT 00SI3aHHOCTH BO3MeCTUTh YOBITKH (cT. 53 ['K P®). Takas ana-
JIOTHS B ITAaHHOM CITy4yae MpeACTaBiIsgeTcs yMeCcTHON. HeT mpuHIMNHanbHbIX OTINYNI IPUMEHUTETBHO K OIpe-
JeTICHUIO TIPHPOJBI OTBETCTBEHHOCTH MEXIY OpraHaMi IOPHIMYECKOTrO JIMIA ¥ MECTHOTO CaMOYTpPaBICHHUS,
TaK ke KaK ¥ HeT OTIMYHS MEXKy yYaCTHUKaMH (aKIIMOHEPaMH, KPEAUTOPAMH H T.I1.) FOPHAUUECKOTO JINIa U
rpaxgaHaMu. B rpaxxJaHcKo-paBOBOM HayKe BBIBOJ O TOM, YTO HEZOOPOCOBECTHBIC MM HEpa3yMHBIE Jeii-
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CTBHS OpraHa IOPUJAMYECKOTO JIMIIA SBJSIOTCS MPaBOHAPYIICHUEM, HE TIOABepraeTcs coMHeHuo. [lomaraem,
YTO JaHHBINA BHIBOJ CIIPABE/UIMB U B OTHOIICHUH OPTaHOB MECTHOTO CaMOYIPABICHHS, €CJIA TOIBKO HE Cie-
JIOBaTh IO IMTyTH HEOOOCHOBAHHOTO CY)KEHUSI TOHSATHS TPABOHAPYIICHUSI.

TonbKO OTBETCTBEHHOCTH 32 MpaBOHAPYIICHUE, obecriedueHHas (popMaTn30BaHHBIMY MTPABOBBIME CpPE/I-
CTBaMH TIPSIMOTO JICHCTBHUS, MIMEET MPABOBOH MEXaHW3M BO3HHKHOBEHUS M PEan3alliM, COMPSDHKEHA C TEM,
YTO OTBETCTBEHHBIN CYOBEKT MOXKET MpPETEePIeBaTh ONpe/IelICHHbIC HEOJIArONPUSITHBIC TTOCIEICTBYS, IPETY-
CMOTPCHHBIE HOpMaMU TIpaBa, CICJA0BATEIILHO, MOXKET CUUTATHCS IOpUANYECKON. Besikast mHast OTBETCTBEH-
HOCTH IOPUANYECKON HE SBJISCTCS M TOJDKHA PacCMaTPUBATHCS KakK MOJIMTHYECKAs MU conaibHas [2; 124].

[Mpunanue paccMaTpruBaeMOl OTBETCTBEHHOCTH TMPABOBOM (POPMBI, KOTOpast IIOCTOSTHHO COBEPIIICHCTBY-
eTCS U YCIOXKHACTCS, 00YCIOBICHO O0BEKTUBHONW HEOOXOAMMOCTBIO M CTPEMIICHUEM 3aKOHOMATENsI MPEeBpa-
THUTh TaKyl0 OTBETCTBEHHOCTH B TIOJJIMHHO JEMOKPATHUECKUI MeXaHW3M HapojoBnactus. [Ipu atom cyrie-
CTBYET HEOOXOJUMOCTh B pa3MeKEBAaHUH OTBETCTBEHHOCTH OPTaHOB M JIOJDKHOCTHBIX JIMI] MECTHOTO CaMo-
yIpaBJICHUS TIEpe]] HACCICHUEM U Mepe/I TPaKIaHaAMMU.

[lepBast U3 HUX HOCUT MOJUTHYCCKHN WIIM COIMANIbHBIA xapakTep. OHa HE UMEeT U HE MOXKET MMETh
IOPUIINYECKH (POPMaATM30BAHHBIX OCHOBAHUN pealiu3allii, YTO, B CBOIO OYepe/ib, BICUYET HEBO3MOXKHOCTh
3aKpEIUICHUS B 3aKOHE HEOJArOMpPUSATHBIX MMOCIICACTBUN /ISl YKa3aHHBIX JIUI, KOTOPBIC OBl OMPEICIIIN CO-
Jep KaHue TAHHOW OTBETCTBEHHOCTH. DaKTHYECKH COJIep)KaHUE TaKOW OTBETCTBEHHOCTH BBIPAXKAETCS B TOM,
YTO HACEJICHHE TIepecTacT MOJIEPKUBATh YTPATHBIIMX JIOBEpPHE JeMyTaTa WM BHIOOPHOE JIODKHOCTHOE
JIUIIO Ha BBIOOpaX.

Ho ytpara noBepust MOXKeT BJIeUb 32 COOOH BIIOJHE OINpe/eNICHHbBIC U ()OPMAaTM30BaHHBIC IOPUINICCKUC
MOCJIC/ICTBHS M CIYXXHUTh OCHOBAaHHEM pEalH3allid COOCTBEHHO FOPUINYECKOW OTBeTCTBEHHOCTH. OHA Ha-
CTYyMaeT B pPe3yJibTaTe yTPaThl OPraHOM WIIA JIOJDKHOCTHBIM JTUIIOM MECTHOT'O CaMOYIIPABIICHUS JTOBEPUS
n30upareneil u3-3a HEHAIUISKAIIETO OCYIIECTBICHUSI YKa3aHHBIMH OpraHaMH W JIOJDKHOCTHBIMH JTUIIAMHU
CBOMX 3aj1au ¥ QYHKIUH, HeTOOPOCOBECTHBIX, HEPA3YMHBIX, HE3(D()EKTUBHBIX JCHCTBHH.

[TepBas mpencraBisger co0OM (PYHKIMOHAIBHYIO OTBETCTBEHHOCTh U YJAYHO JIOXKHTCS B «CXEMY»
ympaBineHdeckoir orBerctBeHHOocTH O.3. Jleficta [7]. Bropas ke, ¢ y4eTOM H3JI0KCHHBIX BHIIIC JOBOJIOB,
JIOJDKHA PACCMATPHUBATHLCS B KAYECTBE JICTTUKTHOM.

Ha ocHOBaHWY U3JI0KEHHOTO MPECTABIIACTCS 1EJIECO00PA3HBIM BBIJCIICHUE OTBETCTBEHHOCTH OPTaHOB
W JTOJDKHOCTHBIX JIUI] MECTHOTO CaMOYTIPABJICHUS TIepel HACEIICHUEM, HOCSIIEeH MOMUTHYSCKHI XapakTep, U
€¢ IOPUIUIECKOTO TIPOIOJIKCHHSI — OTBETCTBEHHOCTH YKa3aHHBIX CYOBEKTOB mepen rpaxknanamu. [IpaBoBoe
roCylapcTBO MpPEIojaraeT HeOOXOIUMOCTh BBIPaKCHHS IOJIMTUYECKOH M COIUAIIEHOW OTBETCTBEHHOCTH
MPaBOBBIMH CPEJICTBAMH, T.C. YCTAHOBIICHHS IOPHUINYECKOW OTBETCTBEHHOCTH. Takyl OTBETCTBEHHOCTH
JUTS TIEJIeH ¢ OTMEKEBAHUS OT MOJIMTUYECKONH OTBETCTBEHHOCTH CJICTyET Ha3bIBaTh OTBETCTBEHHOCTHIO Op-
TaHOB M JIOJDKHOCTHBIX JIMI] MECTHOTO CaMOYTIPABJICHUS MEepe]l rpaKIaHaMu, B TO BpeMs Kak JJis 0003Hade-
HUS TIOJIUTUYECKON COCTABIISIONIEH TaKOW OTBETCTBEHHOCTH IEJIECO00Pa3HO UCIMOB30BATh TEPMUH «OTBET-
CTBEHHOCTh OPTraHOB U JOJDKHOCTHBIX JIUI] MECTHOTO CAMOYIIPABIICHUS TIEPEI HACSICHUEM),
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A3aMaTTapabIH AJJIbIH/AA JKePIiJIiKTi 03iH-03i 0acKapy oprangapabiH
JKOHeE JIaya3bIM/Ibl TYJIFAJAP/IABIH KAayaNKePIIiJIIKTePiHiH 3aHABIK TA0UFATHI

Maxaiaga a3aMaTTapblH alIblHa JKEePriliKkTi 03iH-031 Oackapy Oopranmapbl MEH Jaya3bIMIbl TYJIFAIapIblH
JKayanKepIIiIiri TaburaThl jKaiibl Macene KapacThpbuiasl. OHBIH 3aHIBIK CUIIATTaMachl, THICTI OpraHaapra
JKOHE JIaya3bIMIpl TYIFAIapFa 3aH TapanblHAaH JKayarmKepIIUTKTIH Typiaepi sKyieni Typae CambICTBIPBUIBI,
THICTi KOPBITBIHABI IIBIFAPBUIABI, COHIAI-aK OPHBI )KOHE POITi AaHBIKTAIIBI.

N.Yu.Davydova

The legal nature of the liability of bodies and officials of local
self-government before the citizens

The article examines the legal nature of the liability of bodies and officials of local self-government before
the citizens, given its legal characteristics, it is concluded about the relative independence of this type of lia-
bility in the system of types of legal liability of the respective bodies and officials is determined by its place
and role in the system.
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IIpaBoBbIie 0CHOBBI (YHKIIMOHMPOBAHUS U AeATEJbHOCTH OPraHOB I'y0epHCKOro
npasJieHus B nepsoi nonosuHe XIX Beka

B cratbe packpbITBl OCOOEHHOCTH Iporiecca pe)OpMHUPOBAHHS CUCTEMBI MECTHOTO YIPABICHUS, KOTOPOE
OCYIIECTBIAIOCH B ieproA npasienus Hukonas 1. [IpoananuzupoBansl nonoxxenus Hakasza 1837 r. u Iomo-
sxenus 1845 r. o ryO0epHCKOM mpaBiieHHH. PaccMOTpeHbI CTPyKTypa, IPHHLMIIBL M MOPSII0K UX pabOThI, KOM-
NeTeHyst rybepHaTopa ¥ OpraHoB IyOepHCKOTO IPaBIeHHUSI.

Kniouesvie cnosa: xopeHHsle peOpMBI, MECTHAsi aAMUHHUCTpanMs, rybepHaTOp, IyOepHCKOe IpaBieHHE,
HMIIEPATOPCKUE U CEHATCKUE yKa3bl, IITaT YUHOBHUKOB, Ka3eHHbIC manaThl.

ExarepuHuUHCKOE 3aKOHOAATENIHCTBO O MECTHOM YIIpaBlieHUH K Hadally XIX B. HE COOTBETCTBOBAJIO HO-
BBIM TIOTPEOHOCTSIM cTpaHbl. Ha HE0OX0IMMOCTh KOPEHHBIX pedopM B JaHHOU cepe ykaspIBalu emé uie-
Hbl HernmacHoro komutera u CrienuaibHOr0 KomMuTeTa oT 6 aekadps 1826 r. OauH U3 MPOEKTOB, KOTOPBIH
HEOJHOKPATHO paccMaTpUBajICsl B KaOWHETe MUHHUCTPOB, Obl1 mpeanoxed B 1831 r. rpadom 3akpeBckum.
Kax ormeuan C.A. Kopd, B ocHOBY pedopM ObUTH MOJI0KEHBI TPU OCHOBHBIC 3a/1aud: COCIMHCHHUE B JIUIIC
ry0epHaTopa BCel «HAOJIOATEBHON YacTH 32 BCEMH YaCTSAMH YIIPABJICHUS, B TyOSPHUH HAXOJSAIIUXCS;
nepeiaya pacCCMOTPEHHS PsiJia YaCTHBIX MCKOBBIX JIEN M TSKO U3 majiaT B TYOSPHCKOE TPaBIICHUE; yITydIle-
HHUE BOIPOCOB (PMHAHCHPOBAHHUSI MECTHOM agMuHHCTpanuu [1; 295].

B 1837 r. Obu1 ony0aukoBaH npoekT «I1o10XKeHusT 0 IPOU3BOACTBE A€ B I'yOSPHCKUX IMPABICHUSIXY,
MOJBEPIILIHUIiCS aHAINU3Y CO CTOPOHBI KaK COOCTBEHHO MECTHOM aJIMUHHCTPALMH, TaK U OOIECTBEHHBIX CHII
CcTpaHbl. MUHHCTEPCTBO BHYTPEHHHX JIEN IMOJYYHIIO MHOXECTBO OIICHOK T'yOepHATOpPOB, BBICKAa3aBIIUXCS
3a COKpalleHHE KOMIIETCHLIUI I'yOepHCKOT0O TpaBlIeHHs U O0JIerYeHne Tpyaa CIyKallux, B CHITy 3a0I0poKpa-
TU3UPOBAHHOCTH HX PabOTHI «IOMYCTUTh B TIOPSAKE MPOU3BOICTBA U PEIICHUS JeNl 3HAYUTeNIbHBIE 00erde-
Hus» [2; 214]. B x01€ 00CYXIeHUS 3aKOHOMPOEKTA OBLIO BHICKA3aHO MHOXKECTBO MHEHHH 110 TTOBOIY Ooiiee
YeTKOT0 0popMIIeHUS 00sI3aHHOCTEH WIEHOB TyOEpPHCKOT0 MPaBJICHUSI.

B tom ke 1837 r. 6sm1 mpuaAT Hakas, coriracHo KoTopoMy 3a TyOepHaTOpaMH, B TIEPBYIO OUepenb, 3a-
KPETUISUICS. HaJl30p 338 TOBCEMECTHBIM M TOUYHBIM HCIIOJIHEHHEM 3aKOHOB, HO TIPH 3TOM I'yO€pHATOPBI HE MOT-
JIU W3/1aBaTh HOBBIX MTOCTAHOBIIEHHUH, 00Iaas JUIIb UCIIOIHUTENEHON BIACTHIO. 3/1€Ch K€ MMETl MECTO Ta-
parpad 2, KOTOpBIH 3aKpemysul cBoeoOpa3Hoe 0003HaueHHE TyOepHaTOpa Kak «XO3sSHMHa TyOepHUH», YTO
3HAYHUTEJIFHO TOBBIIIAIO €T0 CTAaTyC U KOMIIETEHIIHUIO.

Hanzop HOCHI B OonbIIeil CTeNeHH XapakTep aJAMUHUCTPATHBHOTO MPAaBICHHS 332 MOJYWHEHHBIMH H
B II€JIOM 32 COCTOSIHUEM I'yOepHHHU, B OCOOCHHOCTH 32 TONUTHYECKUMH HacTpoeHussMuU. ClieryeT OTMETHTh U
tak Ha3bBaeMblii C.A.Kopdom maccHBHBIN HAI30p, KOTOPBIA OCYIIECTBIISI TYOSpHATOpP 3a OpraHamMH JBO-
PSHCKOTO M TOPOJCKOTO caMOyIpaBJeHus, 3a cyaeOHpiMu MecTamd. O0beM JIaHHOTO BHIA HAA30pa MOCTeE-
rmeHHo B XIX B. yMeHbIIAICS — OT HaA30pa 3a 3aKOHHOCTBIO ACHCTBHUI IMOCIEIHUX 10 COOCTBEHHO TOJBKO
HaJ30pa 3a ryOepHCKUMHE MTPOKYPOPAMHU.

Haxkas caenan psig maroB Ha3azn, 0COOCHHO B BO3BpaTe K COSIMHEHUIO aAMUHICTPATUBHON U Cy1eOHOM
BJIACTH, K YCTAaHOBJICHHIO OY€Hb OOJNBIION OMEKH IyOepHAaTOPOM HH3IIEH aJIMUHUCTPATHBHON BIIACTH U CO-
CIIOBHOTO CaMOYIpaBJeHHUs. 3HaunuTeNIbHas pojb Oblia oTAaHa GOpMaTbHOMY JIEIONPOU3BOJICTBY, YTO, CKO-
pee, CaepKUBaJIo, YeM YIPOINAiIo U YCKOPSAJIO MECTHOE YIpaBleHHE.

Bce 3Tu HegocTaTKM M MPEUIOKEHHS B LEIOM OBUTH YYTEHBI MPH pa3paboTke «YdUpexaeHus ryoepH-
CKUX MpaBJIeHU», OQUIMATBHO MPHUHATOTO 2 siHBaps 1845 1. u Bomenmero B ToM 2 CBoaa 3akoHOB Poc-
cuiickoit Umnepuu. [{eficTBre 1aHHOTO MPABOBOIO aKTa HOPUIUYECKH PACHPOCTPAHIOCHh Ha 43 ry0epHUr U
BBOJIMJIOCH NIOCTETIEHHO, B T€UEHHE MOIyroaa. B pamkax TpexJeTHEro cpoka mpoBOAMIACH anpodanus mpa-
BOBBIX MOJOKEHHHA. Ha 3T0 BpeMs 10pHANYecKH JeHCTBYIONIMMH OCTaBaJINCh OOIINe UId TYOSpHCKUX MPH-
CYTCTBEHHBIX MECT MTOCTAaHOBJICHUS, MPUHATHIC paHee M He M3MEeHEHHbIe. [lo MCTeYeHnn MCTBITaTeNbHOTO
neproga MUHHCTEPCTBO BHYTPEHHHX J€J JOJDKHO OBIJIO COOpaTh CBEAEHHS C MECT M MPOaHATIW3HPOBATH
3G GEKTUBHOCTH JICHCTBUS T€X WIH UHBIX HOPM 3aKOHA.
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B ocHOBY opranu3zanuu IesTeIbHOCTH TYOSPHCKUX MTPABICHUH OBLITU MOJ0KCHBI PUHITUTIBL:
— [EHTPAIM3aINHN BIACTHBIX TIOJTHOMOYH;
— HEeTIOCPEICTBEHHOTO TIOAYMHEHHSI U IMMOAOTYETHOCTH TpaBUTeNbcTBeHHOMY CeHaTty 1 MUHHCTEpCTBY
BHYTPEHHHUX JIET;

— COCTaB ¥ TOPAJOK (POPMHUPOBAHHS ONPECTISIICS B 3aKOHE; CaMH OpraHbl (fOPMHUPOBAIHCH HA OCHOBE
MIPUHIIMIIA Ha3HAYEHUS, C YTBEPXKIEHUEM UX UMIIEPaTopoM U MUHHCTEPCTBOM BHYTPEHHUX JIEIT;

— TpeOOBaHUs K KaHIUAAaTaM Ha JIOJDKHOCTU T'YOSpHCKOTO IpaBJICHUS B «YUPEXKICHUU TYOCPHCKUX
MIPaBJICHUI Y€TKO HE OBLTH OMPE/IEIICHBI,

— IUCIMIDTHHAPHAS OTBETCTBEHHOCTh JIOJDKHOCTHBIX JIMI] TPEAIIONAraiach TOJNBKO Mepe] TyOepHCKUM
MIpaBIICHUEM;
— HaJIM4YKe YeTKOro MepevHs QYHKIHA 1o cepam JesTeIbHOCTH;
— OrOIKETHOE (PMHAHCHPOBAHUE;
— OTCYTCTBHE OCOOBIX MPaB U MPUBUJICTUH;
— OTCYTCTBHE pEerJIaMEHTAINN CPOKOB JIEATEIBHOCTH JOKHOCTHBIX JIUI TYOEPHCKOTO MTPaBIICHUSI.
Cratbs 1 «YupexaeHus: TyOepHCKUX MPaBICHUNY 3aKpenuia: «ryOepHCKOe MpaBlieHHE eCTh BBICIIEE
B ryOepHUU MECTO, ympapiistoniee oHOwoy» [3; 55]. dakTUYECKH 32 HUM 3aKPEIUISLUTUCh UCKIIOYUTEIBHO
WCIIOJIHUTEINILHBIC, YIPABICHYCCKHE W PACTIOPSANTENbHBIC (PYHKIMU MO JejaM oOIero 01aroycTpoicTBa,
OXPaHEHHUIO MPaB JMYHOCTH U COOCTBEHHOCTH, 00IIel 0e30MacHOCTH, THIIMHBI U CIIOKOHCTBHUS; MO JieliaM
OTHOCHTEIHHO HAPOHOTO 3PaBUs, MIPOJAOBOIBCTBHUS, XO35MCTBA ¥ IPOMBIIIUICHHOCTH; 00SI3aHHOCTH TIO HC-
MOJIHEHUIO 3aKOHOB. V3 BeZIcHUS MpaBJICHUS OBLUTU TOJHOCTBIO U3BATHI CYACOHBIC TOJIHOMOYHS, YTO BITOJIHE
COOTBETCTBOBAJIO KOHIICTILINH Pa3/IEICHNUs BIacTeH.
Cratpsl 3 pacmMpHUTEIbHO PETYIHpOBaia IEPEUNCIECHHBIE BBIIIE HAMPaBICHUS AesTeasHocTH. [1o 06-
IIeMy YIIPaBICHUIO TYOCpPHHECH MTPaBIEHUE TOHKHO OBLUTO OCYIICCTBIISATh:
— 00HapoI0BaHKE B TYOCPHUU 3aKOHOB, UMIIEPATOPCKUX U CEHATCKUX YKa30B, 00eCIeueHIe ropOICKOi
Y 3eMCKO¥ TONHIINY TIEYaTHBIMH U3/IaHUSMH HOPMATHBHBIX aKTOB;

— Ha3HAYEHWE W YBOJHHEHHE KAHIIEMSPCKUX YHHOBHHKOB T'yOEpPHCKHX W YE3OHBIX IPUCYTCTBEHHBIX
MECT;

— Ha/I30p 33 UCTIOJTHECHUEM 3aKOHOB BCEMH TpaXKIaHAMHU, JODKHOCTHBIMH JIMIIAMH, MTPECEUCHHUE JTCHUCT-
BUI, HAPYIIAIOIINX 3aKOHBI;

— Ha/30p 3a MPaBWJIEHBIM M CBOEBPEMEHHBIM HCIIOJIHCHUEM JIeJ YUHOBHUKAMHU T'YOSPHCKOTO TpaBlie-
HUS U TIOAYMHEHHBIX UM CTPYKTYp, COOp CBEICHUN U CTATUCTHUYSCKUX JIAHHBIX O PEIICHHBIX U HEpe-
IIEHHBIX JelaX, 0 BpEMEHH PaCCMOTPEHMSI, BEISICHEHHE IPUYHH WX 3aTSATUBAHUS;
— pacCMOTPEHHE CIIOPHBIX BOIIPOCOB, BO3HUKABIINX B XOJI€ MPOU3BOCTBA JC] YAHOBHUKAMU,
— paccMOTpEHHE JIelT IO Kao0aM U MPOTecTaM I'yOepHCKOTO POKYpOpa U CTPSITIUX;
— uH(pOpMAIIMOHHOE 00ECIICUeHUE ¥ MPAKTUYECKas IMOMOIIb B OCYIIECTBICHUU PO3bICKA OTACITHHBIX
UL

— CHOIICHHE C TBOPSIHCKMMH COOPAHUSMU IO CBUACTEIBCTBAM JBOPSH;

— OCYIIECTBIICHUE HAJ30pa 32 MHOCTPAHHBIMU TpakJaHAMH, IPUBEACHUE UX K MIPUCATE JIIS TOTyUCHUS
POCCHUICKOTO TIOAIAHCTBA, COOP CBEJICHHUH O pPOJIC UX 3aHATHH U KUTEILCTBE,

— paccMOTpeHHE Kano0 Ha JeITeIbHOCTh IyM U PaTyIll.

Oco0eHHO MHOTO BHUIMAHWSI 3aKOH YACIISIT pEriIaMEeHTAIlN TOMUIIEHCKIX (YHKITHI mpaBieHuit. B oT-
HOIIIEHUH 0E30MaCHOCTH U OOIIECTBEHHOT'O CIIOKOMCTBUS I'yOSpPHCKUE IPABICHHS JODKHBI ObLIA 00eCTIeY -
BaTh TOMNCYCHUE 32 «OJaroHpaBUeM, MOPSIKOM, MUPOM H THIIIMHOW B TOPOJAAX, Celax M JCPEBHAX, HA 3EM-
JISX W BOJAX, TaK)Ke Ha Joporax mo ryoepHum». C 3Toi Menpio UM OBUIO TPENOCTaBICHO MPaBO KOHTPOJS
3a MPOXHUBAIOIIMM Ha TEPPUTOPUN TYOSpHHH HACEJICHHEM, MPaBO H3JAHUS PACIIOPSKEHUH 00 ymaneHHH,
IO MHUITUATHBE MMOMEIUKOB, HEOJIArOHAICKHBIX KPEMOCTHBIX KPECThIH Ha BOCHHYIO CITY>KOY WJIH OTCBHLIKE
Ha noceneHne B Cubupb. OHU OCYIIECTBISLIM BBIaYy MACHOPTOB HECITYXKAIIMM JBOPSHAM U UX KCHAM,
HIOKHAM YMHaM JIOJDKHOCTHBIX JHIl. ['yOepHCKoe mpaBieHrne JOKHO OBIIIO M3BICKHBATh BCE MEPHI O TIpe-
CCYCHUIO HUIICHCTBA W OPOISHKHUYECTBA, IIOUMKE U BBICBIIKE OCTIIBIX U JIUI] 0€3 CBUACTEILCTB.

Kpome Toro, B 00s13aHHOCTH TyOESpPHCKHX IPaBJICHUN BMEHSUIOCH CIICAYIOIIEE: OCYIIECTBICHUE cOOpa
CBEJICHUH O HAapOJOHACEIIEHUH TYOepHUH, Pa3BUTHH TOPTOBIIH, TPOMBIIUIEHHOCTH, (habpHK, 3aBOJIOB, peMe-
CeJl, 0 COCTOSTHUH TOYT, IOPOT, MOCTOB, HA/I30p 3a MCIIPABHOCTHIO MEP M BECOB; OpraHM3anus sipMapok. ['y-
OepHCKOE TPaBJICHHUE TOJHKHO OBLIO CONCHCTBOBATh OXPAHCHHUIO HAPOIHOTO 37I0POBbS, IS 4eTro JeHCTBOBA-
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JIO COBMECTHO C BpaueOHOW yINpaBoOii, a TAKKE MPUHUMAJIO MEPhI MMPOTUB MACCOBBIX 3apa3HbIX OoJie3HEH U
najie’ka CKoTa.

I'ybGepHckue mpaBieHusl U, B YaCTHOCTH, AECWCTBOBaBIIME Npu HuUX KazeHHbIe majatsl oOecrednBain
CBOCBPEMEHHOCTh B3MMAaHHUSI TOCYJAPCTBEHHBIX, Ka3€HHBIX M MECTHBIX HAJIOTOB, IMOTAIICHHE HEJOUMOK
IO TIIaTeXaM.

He ocymiecTBisiss COOCTBEHHO CYAOIPOU3BOACTBA, TyOEpPHCKHE MPABICHUS MOIYYWIH DSl HAI30pHO-
KOHTPOJIBHBIX TpaB B cyeOHOU chepe mwim PyHKIUU «cyaeOHOTo yrpaBieHus». B nyHkre 4 «YupexacHus
I'yOSpHCKHX IPaBIICHUI» YETKO 3aKpeIUIIOCh, YTO MPaBIICHIE, paccCMaTpuBas Jieyia OecCIopHbIe, «CaMo He
CYJIMT, HO BCe HeOECCIIOPHBIC U MO ICKAINe COMHEHHIO Jielia TepeacT B cyJAcOHbIe MecTay WIIH HarpaBIis-
€T IIPOCHUTENICH B Cy[I 3a 3alMTOM uX mpas [3; 75]. B ciydae HEmoaCyIHOCTH Kajio0 U XOIaTaiCcTB, ryOepH-
CKO€ IMPaBJICHUE JIOJDKHO PA3bICHATH, K KOMY M B KAKOM MOPSIKE MPOCch0a JOJDKHA MTOAaBaThCA.

K nx xommereHIM OBUIM OTHECEHBI JeJa: «O B3BICKAHHUAX IO BEKCENAM M OECCIIOPHBIM 00S3aTeNbCT-
BaM», «IIO0YX/I€HHE TOJYNHEHHBIX MECT B CIydae MEICHHOTO WJIM HEMPAaBHIBHOTO NEHCTBHS O MPEIb-
SIBIIIEMBIM 00S3aTeIILCTBAMY, PACCMOTPEHUE M PEIIEHUE JIEN «O TepeAepKaTeNsiXx OCrNIbIX U JIe3ePTHPOB,
€CJIM CUe JOJDKHBI OBITh HAaKa3aHbI JICHS)KHBIMU IITpadaMm», «pacCMOTPEHHUE YACTHBIX JKAI00 Ha CyneOHbIC
MeCTa B MMPOBOJIOYKE ¥ MEAJICHHOCTH I10 TIPOU3BOJICTBY eI, PAaBHO U ’ajlo0 1O JAeJIaM HCIIOIHUTEIbHBIMY.

I'yOepHCckue npaBieHus OTBeUAIH 32 COOP CBEICHUI 000 BCEX COJICpXKAIMUXCS B TYOCPHUSIX apecTaH-
Tax, CTATUCTHYECKUX JIAHHBIX M0 BCEM COBEPIIICHHBIM MPECTYIUICHUsIM. Besl 3Ta mH(pOpMaIus Haxouia oT-
pakeHHe B €KETOHBIX OTUeTaxX IyOepHaTOPOB.

OnHOBpEMEHHO Ha T'yOepHCKHUE MPaBICHUs Hallaraiach O0sI3aHHOCTH OCYIICCTBIICHUS HAJ30pa 3a TIO-
pPEMHON MONHIMEH B TOPOJAaX M CEJICHHSX, M3JJAHUE PACIOPSHKCHHUN O TMPOJIOBOJIBCTBHH COJCPKAIIUXCS
B TIOpbMax, 00ecIieueHNe COMPOBOKICHUEM, TOKYMEHTAMH, OJISKJI0ON M MPOMUTAHUEM CChUIBHBIX IO TEPPH-
TOPHUH T'yOCpHUH.

B mopsake WCHIOTHUTENHHOTO IMPOU3BOJCTBA, IO PEIICHUSM IpaBUTENbCTBYIomero CeHata wWiH
IO MPUTOBOPAM CYACOHBIX WHCTAHIMN, IO TpeOOBaHUSM OaHKOB, TyOSpPHCKHE MPABICHUS YCTaHABIUBAIH
3ampeTsl U Hajlarajiu apecThl Ha IMEHHUS ITOJDKHUKOB. B OTHOIIEHNH 31I0CTHBIX 0aHKPOTOB (haKTUYECKH OHU
OCYIIECTBIISUTH KOHKYPCHOE TIPOM3BOJICTBO WIIM CO3/1aBaii IOCPEIHUYECKIEe KOMUCCUH. Bee cBenenus o me-
peMeHax B TIO3eMEIbHBIX BIAJICHUSAX U BIaJICIbIIaX COOMPAIIUCH TOXKE B PaMKaX I'yOSpHCKOTO MPaBJICHUS.

Takum o0pa3oM, TyOepHCKOE MPaBICHUE BBICTYIAIO UCKIIOYUTEIHHO KaK aJMUHHCTPATUBHBIN OpraH
¢ OONBITUMH KOHTPOJIBHBIMU MOJTHOMOYHSIMH, HE UMEIOLIHH CyeOHBIX MpaB. B cyneOHol cdepe npaBieHus
MOTJIH JIUIIIb PACCMAaTPUBATH KaJIOOBI U TPOIIECHUS, a IPU HEOOXOAUMOCTH HAIPABIISATh UX B CY/.

ITo Bompocam cBoel KOMITETEHIINH T'yOEpHCKHE ITPABJICHUS MOTIJIM U3/1aBaTh PACIIOPSIKEHIS, OTpeierie-
Hus. Ho B caMoM 3aKkoHE YeTKOTo mepevyHst GopM 3aKOHOIATEIbHBIX aKTOB, M3/]aBAEMbIX TYOESPHCKUM TpaB-
JICHHEM, He OBLIO.

CocTtaB u nopsaok (GopMUPOBAHUS TYOSPHCKOTO MPABICHMUSI ONPEACISIICS B CT.CT. 6—16 «YupexacHus
ryOepHCKHX TpaBlicHHI». B cOOTBeTCTBHU C M. 6 TyOEpHCKOE MPaBICHUE COCTOSUIO M3 JBYX CTPYKTYPHBIX
rmopa3aeNieHN — MPUCYTCTBUS M KaHIENIpUH. B mpuCyTCTBUE BXOAMIN BUIlE-TyOEpHATOP, TPH COBETHHKA
u aceccop. HemocpencTBeHHO Tl1aBoi MPUCYTCTBUS BBICTYIAN ryoepHaTop. KaHienspus cocrosna u3 otie-
JICHUH W KaHIETSPUW TMPUCYTCTBUSA, Ky/la BXOIWIN CTapIINil ceKpeTapb, ABa TMOMOIIHUKA (OJUH YIIPaBIISIIT
PEBU3NOHHBIM CTOJIOM, IPYTOil — TMEPEBOJYHK), PETHCTPATOP C MOMOIIHUKOM, SK3EKyTOp C TOMOIIHUKOM,
MTOMOIIIHUKY CTOJIOHAYAJLHUKOB, KAHIICISIPCKUE CITy)Kalue. TepMUHOIOTHYECKH YHHOBHUKH T'yOSpHCKOTO
MpaBJicHUs] 0003HAYAINCH B TPAJAUIIUAX TOCYIApCTBEHHON CUCTEMBI yIipaBieHus: Poccuiickoro rocynapcraa,
BBeJieHHoro npu [letpe L.

Kaxmoe oTaencHue HaX0AWIOCh MO PYKOBOJICTBOM OJTHOTO U3 TPEX COBETHUKOB, IO HA3HAYCHUIO TY-
OepHaATOpPa, U COCTOSIIO U3 CEKpeTaps, CTOJIOHAYAIILHUKOB, UX IIOMOIITHUKOB, KAaHIEISIPCKUAX CITYXKAIlUX.

CaMocCTOsATENbHOE MECTO MPH TYOSpHCKOM TPABJICHUHU 3aHIMAaJI Ka3HA4Yel ¢ MOMOITHUKOM, THIIOTpa-
(s ¢ HAYATPHUKOM Ta3eTHOTO CTOJa, apXUB C apXHUBAPHYCOM, TYOEpPHCKHI apXUTEKTOp, TyOEPHCKHA 3eM-
nemep. Paspenranock uMeTh TpU MPaBIICHUM IITAT YHHOBHUKOB C OCOOBIMH TOpy4eHUsMU. Kanpossrii co-
CTaB MPAKTUIECKU BeCh (POPMUpPOBAJICS 110 MHUIHATUBE ryOepHaTopa. Cpeii Ka4eCTBEHHBIX XapaKTEPUCTHK
K KaHAWJaTaM Ha 3TH JOJDKHOCTH 3aKOH OTMeYall TOJNBKO HaJM4Yhe «IOCTOMHBIX KadecTB». B 3K3eKyTOpHI
ryOepHCKOTO TPaBJIICHUs Pa3peliaioch ONPENCIsITh U OTCTaBHBIX BOCHHBIX YHHOBHUKOB, C COXpPaHCHHEM
BOCHHBIX 3BaHHIA.

BryTpeHHUi KOHTPOJIH 32 HU3IINMHU YWHOBHUKAMH OCYIIECTBIISUICS CaMUM TYOEPHCKUM IPaBJICHUEM,
MOCPEACTBOM UCTPEOOBaHUS OT HUX OOBSICHCHMI B CIydasX HAPYIICHW WU HEBBITOJHEHUN TOPYUYCHHIA,
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MPOBEJICHHSI BHYTPEHHETO PACCICIOBaHMsI, HAJIO0XKCHUS HUCTIPABUTEIIBHBIX B3LICKAHHUN 33 MaJIOBAKHBIC TIPO-
cTynkH. [1o TSDKKUM TOIKHOCTHBIM MPaBOHAPYIICHUSM JIelia TIepeIaBaliich B CY/IbI.

Takum obOpasom, B xoae npeodpazoBanuii 30—40-x romoB XIX B. cI0OKHIACH XapaKTEpHAs POCCUHCKAs
MOJIeTTb MECTHOHM aJMUHHCTPATUBHOIN BiacTH. bBe3ycnoBHO, TyOepHATOp BBICTYNaN 0a30BBIM WHCTHTYTOM
NEHTPAJIM30BAHHONW  BJIACTH,  HAJICNICHHBIM  OONIMPHBIMH ~ HAQJ30PHBIMH M aJMHHUCTPATHBHO-
yrpaBJieHYeCKUMH (QYHKIWsIMA. [lo-ipesxHeMy, 32 HUM ObUT COXpAaHEH aKTUBHBIA W TIACCUBHBIN Hal30p
32 UCTIOJTHUTEILHBIMU OpraHaMU, CYJICOHBIMU U TTOHUIICHCKAMHU CTPYKTYPaMH, COCIIOBHBIM CaMOYIPaBIICHH-
€M, YTO, TI0 MHCHHIO BBICIIICH BJIACTH, OJDKHO OBUIO CTA0MIIM3UPOBATH MECTHYIO MOJIUTHYECKYIO CHCTEMY,
HE JIOMYCKaTh HUKAKOTO JTHOepann3ma.
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XIX rFaceIpAbIH OIpPiHIII )KAPTHICHIHAAFbI I'YOePHHUSIIBIK 02aCKApPy OPraHIapPbIHbIH
KbI3MeTI JKoHe dpeKeT eTYiHiH KYKBIKTBIK Heri3aepi

Maxkanana Hukomait I Onitiri ke3eHiHzeT] skeprimikTi 6ackapy KyHeciHIH e3repTy YpZiCiHIH epeKmeiKrepi
JKaH-)KaKThl 3epTTenai. ['yOepHusibik 6ackapy skaitnbr 1837 sxputrbl Hyckays! sxone 1845 sxputrbl Epesxeci
capaiaHabel. ['yOepHHsJIBIK Oackapy OpraHIapbiHBIH JKOHE TI'yOepHATOPIBIH OKUISTTLIIr, OJapIblH
KYPBUIBIMBI, KbI3METIHIH KaFUJaNapbl ®KOHE KbI3MET €Ty TOpTiOi KapacThIpbUIIbL.

Ye.A.Kochetkova

Legal bases of functioning and activity of bodies of provincial board
in the first half of the XIX century

Article to open features of process of reforming of system of local control which was exercised in the period
of Nikolay's I board. Are analyzed the provision of the Order of 1837 and the Provision of 1845 about pro-
vincial board. The structure, the principles and order of their work, competence of the governor and bodies
of provincial board is considered.
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Characteristics of robbery perpetrators

The article presents a psychological analysis of individual perpetrator of the robbery. Explores issues of dis-
closure causes and conditions conducive to the commission of violent crimes, including robberies. We con-
sider the socio-psychological, physiological factors of formation and development of criminal activities of
a violent nature. Revealed psychological mechanisms to establish the circumstances of robbery based on the
disclosure of personal activity in the mechanism of interaction of subjects of criminal activity. Set of causal
factors in the mechanism of relations commission or concealment of robberies and to counter violent crimes.

Key words: looting, victim, criminality, crime, frustration, money, values, violence, aggression, personality,
factors, analysis, perpetrators.

Unfortunately, examples of committed violent looting are part of our everyday life and they constantly
present in our criminal chronicle. Every day in our country there are approximately 50 robberies, of which
one-third, are made in the capital city. These trends in the implementation of the robberies are related to the
participation of a large percentage of offenders in them that have expressed antisocial orientation, a higher
risk and higher aggressiveness. The percentage of recidivists is on a great scale, they are about one-third
in carrying out robberies and more than one third of robberies are committed in complicity and preliminary
conspiracy of individuals. In the last few years there have been more frequent armed robberies over jewelry
stores, shops, small and large stores against collection vehicles (incaso) and banks.

The Federal Bureau of Investigation (FBI) in the U.S.A. defines robbery as one of the eight most serious
crimes worldwide.

In each country, looting affects both citizens directly or indirectly affected, and also the representatives
of the institutions involved in its prevention interception and investigation.

Brutal aggression and arrogance of the robbery perpetrators is arising from the significant marginaliza-
tion and stagnation of significant public segments who are in a state of existential hopelessness. Having got
to that point the offender is seen completely humiliated, embarrassed that he was deprived of the social iden-
tity of a member of those groups that can and that have. This makes him alienated and hostile to the society,
from which, according to his understanding, he is rejected and ignored. His hostility is transformed into
aggression, which refers to the property of those who have it. In that way he equals his capabilities in his
own opinion, with others to whose standard and lifestyles he sets his goals.

Among psychological prerequisites for committing robbery as an essential must be specified the ano-
nymity of the victim and the perpetrator. Anonymity is a defense mechanism to deal with remorse and guilt
in the perpetrators, while facilitating the use of violence and brutality in defeating the resistance of the victim.

A characteristic feature in the performance of the robbery is to establish total control over the victim
by beating or life threatening with a weapon with which the offender demonstrates power and inspires fear
and respect. Robberies are intended offenses where offenders seek to minimize contingencies. In practice,
there are numerous of cases in which absence of typical elements of robbery raises reasonable suspicion
of staging. In each such incident at risk are the first minutes that perpetrators themselves are also under a lot
of stress and tension. There are cases of excessive cruelty in establishing control over the victim, which is
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an indicator of a perpetrator with low self-control or psychopathic personality structure, which involves
experiencing pleasure of violence.

There are many reasons that «impede» the investigation and contribute to the low rate of detection
of this type of crime. Crimes of this type are usually executed very quickly, victims and witnesses are often
so surprised and frightened that they cannot give a description of the attacker, or some other valuable infor-
mation to the investigators. On the next place, unlike other types of crime /theft, murder, etc. / evidence
for this type of crime is rarely left and found.

Robberies have the highest degree of danger among mercenary — assignment crimes, because
in achieving of self-serving purpose through them is damaged mental and physical health of the victims.
Undoubtedly there are a large amount of robberies in which the main purpose or motive is the self-interest,
and used aggression in its physical and verbal varieties is only a means to achieve it.

The materials of the daily crime news lead to a new hypothesis. In accordance with it a selfish and
aggressive violent motive equally takes part in the planning and implementation of criminal offenses. If at
the initial moment of the offense approaches the material benefit seems like a goal, and violence is just
a tool, it is in a detail analysis of the situation things get the opposite dimensions or have equal importance
in terms of the current situation o fa particular offender. Transformations of the motive into a purpose, and
the purpose into means are possible and have dual nature. In accordance with the criminal and profiling fea-
ture of robbery is taking the possession of another person with an intention to unlawfully appropriate for this
using force or threat /under Article198, paragraph 1 of the Criminal Code of the Republic of Bulgaria /
The legislature, however, requires the threat to be real, which means it directly exposes to serious danger life,
health, honor and property of the threatened or another person presenting there. The use of verbal or physical
aggression can lead as result, to paralyze the activity of the victim, causing high level of stress and frustra-
tion, which can be dangerous to life and health, to affect deeply the dignity of the victim. All these are not
artifacts and effects, but elements of the criminal act itself, whose realization depends on the motivation
of the perpetrator, the specifics of its goal-setting, which determines how he perceives victim's situation and
his own participation in it.

The Criminal Code of the Republic of Bulgaria also includes the situation in which an act started
as theft, can finish as robbery / under Article 198, paragraph 3 of the Criminal Code of the Republic of Bul-
garia /. In this case, the perpetrator shows consistency and perseverance to achieve his goal by using direct
aggression, which changes the situation both for him and the victim. This reversal is not only situational,
it depends on the perpetrator’s motivation choice and reveals its specificity and its readiness to act extremely
aggressively.

There are also aggravated robberies when the property is taken from a person by bringing him into
unconscious or a helpless state, and the offender is again punished for robbery / under Article 198, paragraph
4 of the Criminal Code of the Republic of Bulgaria. The infliction of a victim to be unconscious or placing
him/her in a helpless condition is not derived from the target — an item to be taken and stored. Such extreme
interventions towards the victim may be a result of an affective reaction caused by a strong frustration or can
be the result of a sadistic and narcissistic predisposition in which the perpetrator is prone to intense, saturated
with cruelty aggressive action.

A lot of the current looting has a similar profile, although its initial start is associated with the deploy-
ment of a series of mercenary motives, but the situation provokes sadistic narcissistic dispositions of the per-
petrator and the whole act turns out into brutal physical abuse of the victim.

The majority of those convicted of robbery people are men. Looting is a typical «youth» crime —
68.9 % of the perpetrators of the robbery are young people aged 14 to 25 years /by NSI data/. Adolescence
by itself could not be seen as a criminogenic factor at all, including in relation with committing crimes. It is
a special period of human life, which seemed to be related with a mismatch between the physical and social
maturation, and the preparation for self-fulfillment of social functions and roles takes longer time. Socializa-
tion of the individual, social norms and values, the change in social position is a process that is possible
in some cases not to run smoothly, sometimes may occur clashes and contradictions which, reinforced
by factors favoring anti-social orientation of the individual, can lead to carrying out various forms of anti-
social behavior, including a robbery.

The main reason for carrying out the robbery and necessary element of the offense is the self-regard.
It is a part with varying degrees of intensity in the motivational structure of all perpetrators. Together with
mercenary, also present hooligan motives. They are related to the influence of desire to just misunderstood
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expression, manifestation in a challenging form of display — dismissive attitude to the established norms
of behavior.

Except the mercenary motive, as leading motivation of the robbery are identified such motives as seek-
ing self-realization and self-demonstration, hostile attitudes, experiences of permissiveness, negativism
to limitations and hypertrophied egocentrism. When the individual cases of robbery are analyzed, the men-
tioned motives play a much larger role compared to the self-interest. Often in the very selfish aspirations
of the perpetrator of the robbery is shown dissatisfaction striving to self-manifestation and also deficits
of self-assertion.

Like other types of offenses the attitude of robberies has been subject of various attempts to build ty-
pology.

The problem of the typology of criminals has important theoretical and practical significance. It derives
directly from the essence, purposes and tasks of the typology as a process of differentiation and dividing
of perpetrators of crimes in certain signs. As far as this property differentiation, phenomena or objects
always involves integrations, typology of criminals is defined as integration process of aggregation and clus-
tering. For these reasons in typologies developed for the needs of criminological and forensic studies and
surveys, important psychological qualities and signs which present in implicit form and are essential for
an understanding of the psychological nature of the robbery can be found.

According to the degree of «evil» depth and persistence of antisocial attitude can be divided mainly
three types of spoilers:

*situational,

*unsustainable,

*virulent.

Situational robbers are convicted for the first time. The majority of this group of convicted people
committed the crime under the influence of extremely unfavorable external circumstances. The most often
alcohol played a dominant role in shaping the reasons — mainly hooliganism and emulation. Motivation
in this category of robbery perpetrators is primarily associated with inadequate attempts to self-assertion,
disregarding the restrictions and prohibitions, following the authority, submission to group pressure and
influence. Such category of offenders does not usually act alone and acts as a «second number» in the reali-
zation of a criminal offense.

The current presence of multiple social outcasts and marginalized people experiencing leads to filling
the ranks of situational offenders who easily succumb to cyclical temptations, angrily throwing to overcome
the defined limits and under the influence of momentary originated affect, act too fiercely, ignoring the pos-
sible adverse consequences as well as suffering of the victim.

For the second type — unsustainable is typical to have committed a crime for the first time, but had pri-
or open misbehavior that has been primarily expressed in alcohol abuse, bullying, wrong attitude to work and
learning, and immoral behavior. Among unsustainable type outstands a group of offenders who, with convic-
tion, that are responsible for the robbery, were sentenced for other crimes - mostly theft or any other robbery.

At unsustainable perpetrators of robbery presents a more developed criminal career in which burglary is
one of the turning acts made by the offender. His criminal activities are interrelated and are based on certain
internal logic that can be easily understood when examined socialization cycle of the offender and the situa-
tions in which he acts. At the bottom of such acts there are problems, such as deficit of recognition, inade-
quate experience of self-assertion, inferiority complexes associated with the weaker sex and functioning
of the male model. All these predispositions can easily be implemented in an active crime situation in which
models and strategies are only expression, communication, and spending their leisure time have transformed
into antisocial dimensions, but this is considered as natural and normal.

Unsustainable offenders can develop direct and indirect forms of aggression on group influences with
deviant content. Unlike situational offenders, they have a higher degree of nihilism to disable possess more
fully structured criminal records, and are prone to various acts of aggression. The situation has on their
respective impact, but their criminal actions are largely internally driven, which is why some of them are
prepared and planned appropriately. All these are indicators of more serious criminal behavior in unstable
perpetrators of robbery.

Those with the highest degree of resistance to anti-social orientation, with acclaimed stereotypes
of criminal behavior, form the group of the malignant type. They have past convictions, mostly for theft,
intentional bodily injury, rape and vandalism. Representatives have a stable criminal career, resistant antiso-
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cial values and attitudes and are too violent because of repeated sentences which they have serviced in places
for deprivation of liberty.

For the purposes of forensic practice American experts have developed a variant of empirical typology,
which includes residential robbery, looting of shops, street robberies, robberies of vehicles drivers and kid-
napping of the latter.

Residential burglaries include those robberies in which the offender enters the dwelling and uses force
against the occupier to take money or valuables. It is not uncommon perpetrator and the victim to know each
other and the victim is selected because the robber knows or suspects possession of valuables in the house.
Even if both parties do not know each other, the victim is chosen for the same reasons.

Perpetrators of residential robberies are usually armed with a firearm, knife or other weapon. In the type
described, robbery offender has information in advance that does not substantially reduce the risk that he will
act in a situation with many unknown dangers. Taking on such challenges can be performed by adetermined,
calm, considerate and inventive person. He knows how to make a good practical analysis of each situation
and quickly adapt to changes in the environment, showing high frustration endurance. We can assume that
the perpetrator of this robbery will have enviable concentration and twisting of attention, developed volume
of memory, fast and accurate motor reactions. Obviously the perpetrator knows how much will expeditiously
assess the actions of the victim to attack it in the right way and at the right time.

The use of weapons in this group robbery shows that their perpetrators are highly aggressive mode, eas-
ily customizable victim. This may be due to increased egocentrism, stabilized aggressive spanari built alien-
ation and bitterness toward others, excessive motivation and respectively anxiety arising from the desire
to achieve the goal. The sense of danger in a situation of high uncertainty and risk raises increasing of ag-
gressiveness to put the victim under control quickly and overcome operational problems suddenly after
appearing. The way of performing the action itself further mobilizes aggressive potentials of the perpetrator
who has high output aggressiveness. Based on the reasoning adduced we can try to build a generalized por-
trait of the type committed the robbery. He has a high aggressive mode, ability for quick mobilization of per-
sonal potentials, coordination, concentration and control of his own emotions. This category of offenders
have developed frustration durability, effective orientation and reaction rapidly when changing situation,
thanks to successfully attack and disarm their victim using exhaust aggressive maneuvers and means.

The most common example of robberies of commercial property is robbery of a bank, small shops, su-
permarkets, stores that are open till late or work round-the-lock.

With the exception of bank robbers who can be both professionals and amateurs, the most ferocious are
experienced criminals. These are people who have certain skills and training to do so.

Professional robbers have a high risk preparedness and relevant to it frustration sustainability. They are
able to take a variety of stresses and surprises in the process of realization of their criminal intention.
In many cases similar category offenders do not hesitate and act consistently, even when the situation develops
contrary to their expectations and intentions. They have rigid attitudes to actively counter the police and all
other security formations. Part of the professional repertoire of these offenders is associated with proficiency
in arme blanche, firearms and martial arts techniques. It is this type of skill, in which the structure of the spe-
cific techniques is integrated into psychoregulative number of mechanisms to ensure the effective realization.

Extraordinary is the number of street robberies that take place in public places such as streets, walk-
ways, paths and car parks. Usually they are rapid in making their bets on momentary opportunity. Often,
events are moving so fast that the victim cannot give the police anything but a cursory description of the
offender. The offender can end victim ran so fast that it fails even to see it clearly.

In street robbery the striker in most cases hurts the victim, and pushed him/her to the ground and hit
him/her. Street robbers use weapons or rely on speed, shock, or the hustle and the element of surprise,
to commit robbery.

As older people are defenseless, they are often victims of street robberies. There are also younger people,
objects of robbery because street robbers take every opportunity granted for them.

The main characteristics of the group robberies are related to suddenness, speed, intense, aggressive
intervention for the victim, maximum masking his own contribution, choosing the appropriate moment
to attack and target the more vulnerable and defenseless victims. These hallmarks of actual criminal naturally
correspond with the relevant properties of its perpetrators. He must be able to navigate quickly to the specific
situation and rapidly to proceed into action. This can be an effective, the engine type of person with advanced
perception and skills to build effective tactical calculations. To some extent he must percept the whole situa-
tion as a game to be free and spontaneous improvisation through their actions. These people have good situa-
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tional object reflection, an eye for detail, but they are not interested in the experiences of others. The combi-
nation of these personal characteristics enables them to act quickly as predators relentlessly attacking
the weaker victims, exploit the surprise, fear and confusion. Due to these intense experiences of the victim,
the latter either fails to react at all, or to remember the attacker and cannot contribute to any detection and
identification.

The perpetrators of the robbery type must be active, energetic, very good motor coordination and have
abilities to bean accurate snapshot of the situation and emerging opportunities.

Another common category of robbers are drug addicts. They usually pillage to get their own drugs.
For them, the offense is a vocation to a relatively small extent. Robbery for them is just a means to obtain
money to buy drugs. Since robbery is more dangerous than other types of crime, drug addicts resort to it less
than theft. Robbers drug addicts often act desperately casually in robberies and generally bad victims from
selected group of robbers have low effective criminal style as refining their actions are not planning situation
and realize their actions on impulse under the influence of the resulting hunger for drugs . It is this experience,
however, that makes them potentially dangerous. When they encounter obstacles and resistance they can rapid-
ly transform all its destructive experiences in aggressiveness and direct them to the emerging situational vic-
tim. Cases like these, quite naturally, can lead to severe injury or even death. Such a development is poten-
tially possible, although addicts rarely choose robbery as their options for action. In such cases, you should
always consider the fact that when an offender is suffering from drug addiction, desperate act, he made a
number of negligence which, because of his condition can seriously threaten the health and life of his victim.

Practice shows that the motivational sphere of the perpetrator of the robbery, no matter how primitive
it could be, there is a «selectivity» of the leading motives according to the situation. Most common is the
case where the victim knows the perpetrator. He is guided by feeling for self-preservation act extremely aggres-
sively to conceal himself, to «defend». The motive of self-protection is revealed as extremely ugly form
of protection of self-interest associated with great understanding of the merits of their own biological integrity
«can be» pushed «into the background even sadistic motives manned central motif — the self-interest.

More complex patterns characterize the actions of the leaders of organized criminal groups in preparing
the big robbery (secure objects on motorways of collection vehicles, etc.). They seek to select the composi-
tion of the group of former and current police officers, redundant military people through encouragement and
stimulation. Reasons for such action shall be limited to seeking to obtain precise information on the location,
subject and site security of the robbery, information on the tactics of the Ministry of Interior to supply and
method of using the weapon, to study the operational activities of police officers during scenario «police
check» on motorways and other objects for professional concealing the traces of a crime and others.

It is important to note that the encouragement and monetary stimulus from the psychological point
of view, are not motives by themselves and cannot become reasons if they are not accepted by personality.
In short, the incentive becomes a motive if it is «understood conscious» and «accepted» by the personality.

Episodic and high latency is a criminal motive, characterized adaptability and activity of the person
in robbery of fear and apprehension of bodily harm or refused indecision of committing the offense. If this
«weakness» a rises during its implementation, the robbery should be completed by the leader.

Motives, considered so far dominate to certain extent in motivating field of the perpetrators of the rob-
bery, also suggest difficulties in their classification. Although mercenary motive is relatively stable in the
robbery, it and the reasons for violence are under the decisive influence of emotions. However, change «their
energy», but not the content side, emotions provide not only external «color» of the criminal behavioral act,
but brings significant changes in the level of expression of reasons. As an element of personal motivational
complex emotions enhance the extent of expression mainly on the grounds of a violent, aggressive character.
With that they «contribute» to commit crimes and other accompanying looting — especially rape, murder
and more.

Study and systematization of information about characteristic traits and attitudes which determine
the criminal behavior of those convicted of robbery, allows synthesis of four relatively individual conditions
for criminal identification of the perpetrator of the robbery. To certain extent it can be said that they empha-
size certain properties (quality, features, orientations, attitudes) that affect the criminal behavior of the person
associated with the robbery.
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Self-interest primarily mercantilist motive definitely takes dominant place — 99.4 % in the motivation-
al sphere of the perpetrators of the robbery. As the main motive and goal oriented and strive to achieve mate-
rial benefits characterized as «self-interest», which is a major stimulator of the criminal conduct of the plun-
derer. His feature accompanying the prey is the lack of work habits and his unwillingness to work marked
among 32.4 % of convicted criminals.

The second condition relates to the presence of persistent antisocial behavior among 61.4 % of the per-
petrators of the robbery. Surveyed properties as impulsivity — 29 % aggressiveness — 50.6 %, cruelty —
47.2 % represent its essential core, according to X. Zuckerman (1999) and mark degrees of violence charac-
teristic of criminal behavior of individuals during robbery.

In the preparation and implementation of the robbery there is a deep adhesion of the two prerequisites,
generally speaking of prey and violence.

Mercenary crime has most visible outlines in the general structure of crime in Bulgaria. During the dif-
ferent stages of social development, it has a different percentage, but always has had a leading position
among the other types of crime — both in terms of overall number of mercenary crimes, and in their share.
This is a normal tendency for all countries in the world that has its place in our country.

According to statistics robberies are about 3.0 % of the total enacted with conviction offenses and 8.7 %
of the total enacted with conviction offenses against property in Bulgaria. Over the transitional years
the number of robberies increased significantly.

The General trend since 2002 has been that violent crimes such as robbery (has) decreased in the period
from 2005 to 2008. This still remains noticeable in most countries in Western Europe as well as in the Re-
public of Bulgaria. It is noteworthy that the levels recorded in the Scandinavian countries as the highest ones
for 2008 (using 2005 as the base) are in Denmark (130), Sweden (115) and Finland (113). Robberies carried
out in Denmark increased twice between 2005 and 2008 in most other countries, the incidence of robberies
decreased even in countries where violence is generally increased by Luxembourg, Sweden, Finland, France
and Italy are found even greater downturns. These falls were observed in Poland, Lithuania, Slovakia, Ro-
mania.

The overall conclusion of the level of ongoing robbery in the European Union reported a reduction
of about ten percent between 2005 and 2008.

Contrary to common perception, today crimes are more prevalent in Europe than in the U.S., while
the opposite was true thirty years ago. These data can be found in the annexes.

During 1970 the total crime in seven European countries that contribute more than 80 % of the EU pop-
ulation before 2004 and are comparable to the U.S. population / Austria, France, Germany, Italy, Nether-
lands, Spain and UK / 63 %, the equivalent figure in the U.S., and since 2007 is 85 % higher than in the U.S.
This is an impressive reversal of the results of the steady increase in the overall level of crime in Europe over
the past 40 years and the depreciation of the U.S. after 1990. Although in this case the U.S. and Europe have
run on a general trend since 1990, the European rate in 2007 was still 20 % above the rate in the U.S., while
in 1970 the ratio was less than 1/3. The same pattern is found when looking at individual countries, with
the exception of France and Italy. These applications reveal significant differences between Europe and
the U.S. experience the U.S.A. Obviously a history success in crime control in comparison with that what
happened on the other side of the Atlantic / see attachments/.

Dther crimes Crim ax against ps rzons
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*Annex Ne | of reported crimes by chapter of penal code
made during the period from 2000 to 2012
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Des tmation ord smage to property

*Annex Ne 2 Structure of crimes against property
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*Annex Ne 3 Registered robbery and revealed
for the period 2000 to 2012

* Registered offense is any alleged offense, on which are formed pre-trial proceedings by the prosecutor
and the investigation is entrusted to the investigating police officer from Ministry of Interior, or inspection is
completed and the materials are sent to the prosecution of opinion formation pre-trial investigation. In the
registered are only included crimes for the year.

* Solve a crime is a criminal offense whose perpetrator was captured in the scene, personally appeared
in recognition of a crime or was revealed by the police in carrying out operational activities check or pre-
trial investigation and materials are collected and transmitted to the prosecuting authorities, incl. those im-
posing administrative sanction for the offense. In detected crimes are included all detected and revealed
in the current and previous years.
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These basic sets of properties that identify the robber depend on the origin of the environment that cre-
ates distortions in the personality structure of the criminal by virtue of its destructiveness, and unsociality
level of criminalization. The study of behavioral attitudes and attributes that identify the perpetrators of the
robbery shows a high amount of «adaptability to criminal behavior». This means on the one hand, psycho-
logical inability of the individual to resist patterns of criminal communication, the pressure to commit crimi-
nal action by the criminals from the nearest environment. Moreover continuous communication with crimi-
nals from the social circle of family, street, relatives, places where addicts meet leads to natural adaptability,
empathy and focus on expression in joint or separate criminal acts.

Criminal microcosm (family, circle of friends) supports non-conscious or deliberate alienation from
education, outstanding legal illiteracy established in one third of the prisoners. Particularly harmful in them
turns to be «belief in impunity» as well as false suggestion that motivated the decision to perform a robbery.

In the personal — psychological outlook of robbers egocentrism is central as comprehensive quality
presupposes other negative qualities inherent in this type of perpetrator of crimes against property of the citi-
zens. This quality destabilizes rational, emotional and moral structures of personality.

This profile would be incomplete if we do not note that discussed above prerequisites that identify
the personality of the spoiler, the influence to promote aggressiveness. It generates the criminal action as be-
havioral readiness of the individual to aggressive behavior to implement the forced withdrawal of the proper-
ty from the victim. Depending on the situation and goals, aggression gets different forms.
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The authors of the robbery would not fulfill effectively their criminal intentions, if not highly aggres-
sive mode, ability to mobilize and regulate their emotions. They have a good frustration durability, fast re-
sponse speed and orientation in a rapidly changing situation.

The study of personality should not be confined within the limits of the relationship between personality
dispositions and mental processes. They should encompass the study of open behavior, particularly behaviors
aimed at protecting, maintaining and developing personal integrity. In this class individual behavior has
immediate expression, as their content and orientation reflect in the content of individual regulatory struc-
tures. Such behavior is self-evaluation, self-presentation, symbolizing etc. The dynamics of this behavior can
reveal important aspects of the organization of personal regulation in norms and pathology.

b.I'.I'anueBcku, B.A. X Keues

¥p.]'II>IK AKRacaraH KBIJIMLICKep)liH TYJIrachbl

Makanaza KbUIMBICTBIK iC-OpEKETTiH Heri3i Oosbln TaObUIaTBIH aJaMHBIH Kajail jkoHe KaHpmail cebenre
KBUIMBICKED OOJIATBIHBI XKOHE OMOJIOTHAJIBIK, JIEYMETTIK ©3apa 9PEKETTECTIKKE IICHXOJOTHSIBIK caparnTay
sacanabsl. KpUIMBICKEpIIH KYKBIKTHIK JKOHE KBUIMBICTBIK HETI3iHIE YpPJBIFBI OMIpi, DEHCayJIbIFbIHA Kayill
TOHETIH, MEHIIKKE Kapchl KbUIMBICTApABIH KayinTi Typi OoJbin TaObuIagbl. ¥ PIIBIK CAaHBIHBIH apTYBI XKaJIIbI
KBUIMBIC CaHBIHBIH OCYIMEH THIFBI3 OaimaHbICTEL. OJI KMi SKOHOMHKAIIBIK JKOHE OJEYMETTIK JKarjqalira
GaitmaHbICTEl OO Keneni. Makana aBTOpIIapbIHBIH MaKcaThl — TOHAYIIBUIBIKKA CIIKTIPIIreH ajgamaapra
MmiHe3eme Oepy.

b.I' T"'arueBcku, B.A.JKeueB

JInyHOCTH MpecTyNHUKA, COBEPIINBIIET0 rpadex

B crarbe mpoBeneH NCUXOJIOTHIECKUH aHAIN3 JINYHOCTH TIPECTYITHHUKA, COBepIIMBIIero rpadbex. Mccnenosa-
HBI BOIIPOCHI PACKPBITHS MIPUYUH U YCIOBHUH, CIIOCOOCTBYIOIINX COBEPIIEHHIO HACHIECTBEHHBIX IPECTYILIE-
HHH, B TOM 4uclie U rpadexxeil. PaccMoTpeHs! coruanbHO-IICUXO0JI0THUECKUE, TIcuXodu3nonorniyeckre dak-
TOpbI GOPMUPOBAHUS ¥ Pa3BUTHUS NPECTYNHOMN AEATENBHOCTH HACWJILCTBEHHOTO XapakTepa. PacKpbIThl HcH-
XOJIOTHUECKHUE MEXAaHU3MBbl YCTAaHOBIICHHUSI 0OCTOSTENLCTB Ipabexka Ha OCHOBE PACKPBITUS TUIHOCTHOM
aKTUBHOCTH CyOBEKTOB B3aUMOJIEHCTBUSI B MEXaHU3ME MPECTYITHOM AEATENbHOCTH. Y CTaHOBIEHbI (PaKTOPHI
TIPUYNHHO-CIIEACTBEHHBIX OTHOIICHHH B MEXaHU3ME COBEPIICHUS, COKPBITHS Tpadexkeil 1 oka3aHUs MPOTHU-
BOJICICTBYS IPECTYILUICHUSAM HaCUJILCTBEHHOI'O XapaKTepa.
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Kapazanounckuii 2ocyoapcmeennviii ynueepcumem um. E.A.Byxemosa
(E-mail: www200762@mail.ru)

YcranoBiieHHe 00CTOATEIBCTB NMPeCTyIJICHH,
COBEPIIAEMBIX KEHIIUHAMH

B cratbe paccMOTpeHbI BOIPOCH! PACKPBITHSA KPUMUHAIMCTUYECKH 3HAYMMBIX IIPU3HAKOB IPECTYIICHU, co-
BEpLIAEMbIX KCHIIUHAMU. Mcciie10BaHbl 3aKOHOMEPHBIE IIPOLECCHl B3aUMOACHCTBUS U MIPOSBICHUS CUCTEMbL
«JITMYHOCTB-TIOBEACHHE-IEATEIbHOCTE». PacKpBITEI MOOYIUTENBHO-PErY/SITUBHEIE MEXaHH3MBI COBEPIICHUS
IOPECTYILUICHUH, ONpEleAIoIIUe XapakTep MpPeCcTYNHOM JeATeNbHOCTH Ha OCHOBE HHIMBUIYallbHO-
JIMYHOCTHBIX CBOWMCTB >KEHIIMH. Mccaen0Banbl BOIPOCH! YCTAaHOBIICHHUS POJIEBOTO YJacTHs JKCHIIUH B MeXa-
HHU3ME MPECTYIHOH AeATeNbHOCTH, UCXOAs M3 MPOSBICHUH JOMUHHPYIOLUIMX THIIOB OTHOIIEHHH B MEXINY-
HOCTHOM CUTyalluu B3aUMOJECHCTBHUS.

Kniouesvie cnosa: KpUMHHAIMCTHYECKAs XapaKTePUCTUKA, KPUMHHAIMCTHYECKas KIacCU(HKAIUA MPECTyI-
JICHUH, METOJMKA PACKPBITHS, PAcClIeNOBAaHUS U MPEIyNpPEeKACHNs IPECTYIIEHHH, 0COOCHHOCTH paccieno-
BaHMS NIPECTYIUIEHHH, COBEPIIAEMbIX KCHIINHAMH, MOTHBAI[OHHAST HANIPABJICHHOCTH KEHIIHH.

PaccnenoBanme mpecTymiieHHH, COBEpIIaeMbIX KEHIIHHAMHE, TPeOyeT pa3paboTKH METOJIOB M CIIOCOOOB
YCTaHOBJICHUSI OOCTOSATEIBCTB, MOJICIKAIINX JOKA3BIBAHUIO B XOJI¢ MTOMCKOBO-ITO3HABATEIIBHOMN NIEATEIEHO-
CTH CyOBEKTOB JOKa3bIBaHU. [|Jst pemenus ykazaHHBIX 3a/1a4 IIEPBOOYEPEAHON HEOOXOIUMOCTBIO SBIISETCS
WCCIIE/IOBAHNE TMCUXO(U3HONOTMUECKIX IMPOIECCOB JKEHIINH KaK CYOBEKTOB IMPECTYIMHOU JNESTeThHOCTH.
B cBoro ouepens, uccinenoBaHue TakuX MPOIECCOB TPeOYET PACKPBITUS YCIOBHA U 0OCTOSITEIHCTB POPMHU-
pOBaHUS U Pa3BUTHUS JUYHOCTHOM NTOMHUHAHTHI >KCHIIUH, OKAa3bIBAIOIEH HEMOCPEICTBEHHOE BO3NECHCTBUE
Ha MEXaHU3M COBEpIIEHUS, COKPBITHI NPECTYIUICHWH, MPOTHBOAEUCTBUS pacciiefloBaHni0. To ecTp Jud-
HOCTB KCHIIUHBI KaK CYObEKTa MPECTYITHOW ACSITEILHOCTH OMPECIIICT MEXaHU3M MPECTYITHOMN JIeATEIIbHO-
CTH 00BEKTUBHO-CYOBEKTUBHBIMU (pakTOpamul ()OPMUPOBAHUS U PAa3BUTHUS CUCTEMbI JOMUHUPYIOIIHX OTHO-
MICHWH B MEXIMYHOCTHON CHUTYalluy B3aMMOJICHCTBYS, BEIOOP M MCIIONB30BAHNE YCIIOBUN M OOCTOSITEBCTB CO-
BEpIIEHUSI IPECTYTUICHHSI, COKPBITHS MPECTYIUICHNI U OKa3aHUs IPOTUBOACHCTBUS PacciieIOBAHHUIO.

Wrak, TMYHOCTD JKEHIIUHBI B MEXaHU3ME MPECTYITHON NEATCIbHOCTH, MPOSBISSCH UHIUBUAYAIBHOCTBIO,
JIOMUHAHTHOCTBIO, M30UPaTENbHOCTHIO, HETOBTOPUMOCTBIO, CIIOCOOCTBYET YCTAHOBICHHIO HIIEHTU(DUKAIM-
OHHBIX NPU3HAKOB CYOBEKTa MPECTYIUICHHUS ACSITEIHHOCTH, HHPOPMUPYS 00 ydyacTHH B MPECTYIHOU Jaed-
TEJIHHOCTH KEHIIUHBI U €€ POJId B MPUYNHHO-CIICACTBEHHBIX OTHOIICHUSX (DOPMUPOBAHUS U Pa3BHUTHUS CO-
OBITHS TPECTYIUICHUS. B CBS3M C 3TUM aKTyalbHBIM SIBISICTCSI MICCIICIOBAHHE YCIIOBUH M OOCTOSTEIIECTB
(hopMupoBaHUs M Pa3BUTHUS TNYHOCTHON aKTUBHOCTH JKEHIIIMHBI KaK CyObEKTa MPECTYITHON AesTeNbHOCTH.

JIndHOCTHAsT aKTUBHOCTH JKEHIIWHBI OOYCIIOBJICHA COIMATHHO-TICHXOJOTUYECKUMU MPUYUHAMH, TICH-
XO(PH3MOJIOTHUECKUMU TIPOIIECCAMHU, SBIISIONUMUCS 00BEKTUBHO-CYOBEKTUBHBIMU (haKTOpaMu GopMHUpOBa-
HUS U Pa3BUTHUS MPUYNHHO-CIIEACTBEHHBIX OTHOIICHWI KPUMHHAIBHOW CHUTYallMd B3aMMOJAEWUCTBHUSA. Y CIIO-
BUA M OOCTOSITENHCTBA KPUMHHAJIBHOW CHUTYallMM — PE3yJIbTaT OTPAXCHHUA CYOBEKTHBHOTO OTHOIICHHSA
BCJIE/ICTBHE YCTOMYMBOTO MPOSBICHUS B3aUMOICHCTBHS CYObEKTa ¢ OKPYKAIOIICH cpeiol, (POpMUPYIOIIETO
3aKOHOMEPHBIC TIPOIECCH 00pa30BaHUS W PA3BUTHS NMPUYMHHO-CICCTBCHHBIX OTHOIICHUN COOBITHS Ipe-
CTYIUICHHS.

JIM4HOCTP KEHIUHBI KaK CyOBEKTa MPECTYIMHON IeATEILHOCTU ONPENSISIeTCS CUCTEMOW JOMUHUPYIO-
[IMX OTHOIICHWHA B MEXJIMYHOCTHOW CUTYallMU B3aUMOJICHCTBUS, YCTOMYUBO MPOSBIISIEMBIX B CIIOCO0aX Op-
raHn3aluu aKTUBHOCTHU IPU PEIICHUN MPOMEKYTOUYHBIX W KOHCYHBLIX 3a/ia4d, B BI)I60pe 1 HCITIOJIB30BaHUU
YCIOBUH U 0OCTOSATENLCTB COBEPIICHUS, COKPBITHSI PECTYIICHUH, CPEICTB M CIIOCOOOB JIOCTHIKCHUS IIeIe-
BOM HaIpaBICHHOCTU. B CB3U ¢ 3TUM yCTaHOBICHUE KOHKPETHOTO MOTUBA COBEPIICHUS MPECTYIJICHUS CBA-
3aHO C PAaCKpPBITHEM M HCIIOJIb30BAHHWEM CHCTEMbI JTOMHHHPYIOIIUX OTHOIICHWH JHYHOCTH MPECTYIHHUKA,
B YaCTHOCTH JKEHIMHBI, (OPMUPYIOIUX MOTHBAIIMOHHYIO HAIIPABICHHOCTD JIMIIA, COBEPIIUBIIETO MPECTYII-
JICHUE.

®dopMupoBaHUE U PAa3BUTHE MOTHBAIIMOHHOW HAIMPABIEHHOCTH CBS3aHO C WCCIEIOBAHUEM IMOTPEOHO-
CTHO-MOTHBAIIHOHHON c(hephl U IIEHHOCTHO-HOPMATUBHOW CTPYKTYPBI TMYHOCTH KEHIIUHBI, OTPAKAIOIIIIXCS
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B MEXaHU3ME MPECTYIMHOU JEATSILHOCTH YCIOBUSIMHU M OOCTOSITEIHCTBAME KPUMUHAILHOW CUTYAI[MH B3au-
MOJEHCTBUSL.

ITo mpoBeneHHBIM HAMU UCCIIEIOBAHUAM C HCIIOIB30BaHUEM MICUXOANarHocTHIecknx Metoauk T.Jlupw,
JK.HproTeHa B OTHOIIICHHUU TOJICICICTBEHHBIX, TPUBICKACMBIX K YTOJIOBHOW OTBETCTBEHHOCTHU IPH COBEP-
IIEHNH HAaCHUJIBCTBEHHBIX, KOPBICTHO-HACHIIBCTBEHHBIX NPECTYIUICHUA W MPECTYIUICHUH, CBA3aHHBIX C Xpa-
HEHHUEM, TEePEBO3KON C IeNBI0 COBITa HAPKOTHYECKUX CPEJNICTB, OBUIM YCTAHOBJICHBI «CEMEHHBIE MOTHBBDY,
MOTHBBI ad(pUIHanuy, JOCTHKEHHS, arpeCCUH, CaMOOIIPaBIaTeIbHBIC MOTUBBL. YKa3aHHAs CUCTEMa MOTH-
BOOOpa3ymoIell HampaBICHHOCTH JKCHINWHBI KaK CyOBEKTa TPECTYIMHOW JIEATEILHOCTH PAaCKpPhIBACT
CYITHOCTH MPECTYIHOMN AEATENFHOCTH MOOYAUTENbHO-PETYIATUBHBIMA MEXaHU3MaMH P COBEPILIEHUH, CO-
KPBITUH TIPECTYIUICHUS, OKa3aHUH MPOTHBOICHCTBHS paccienoBanuto [1; 9].

VYkazaHHass MOTHBOOOpa3yroIllas CUCTEMA MTOJI0KEHA B OCHOBY BBIIBHXKCHUSI THIIOBBIX BEPCHU IIPH pac-
KpPBITHH, PacCleIOBAaHUU W TPEAYNPEKICHUH MPECTYIDICHUHA, COBEPIIAEMBIX >KEHIIIMHAMH, SBISIONUXCS
MOJIETTHHON OCHOBOM JJISI OpPTraHU3aIAY TIPOIiecca COOMpPaHus, MICCIeOBAaHMUS U 3aKPETJICHUS U OIIEHKH JJOKa-
3aTebCTB B XO/IE IIOUCKOBO-TIO3HABATEIHHON JCATEIBHOCTH CyOhEKTOB JIOKa3bIBAHU.

MotrBo0oOpasyromas cucreMa B MeEXaHu3Me MIPECTYITHON AeATeIbHOCTH 00yCIOBICHA HAIPABICHHOCTHIO
Ha YPOBHE YCTAHOBKH K COBEPIICHUIO KPUMHHAIBHBIX ICHCTBUN, MTOOYIUTEIHHO-PETYISATHBHON OCHOBOM KO-
TOPBIX SBIISIOTCS «CEMEHHBIE MOTUBBI», OMPESIIUBIINECS B PE3YJIbTATE MPOBEACHHBIX HCCICIOBAHUN ITyTeM
aHaJIN3a MPECTYIUIEHNH KOPBICTHOW M HACWJIBLCTBEHHOM HampasiieHHOCTH 1o cT. 259 VK PK. Ananu3 nomy-
YeHHBIX PE3yNbTATOB MO alanTHPOBAaHHOMY BapuaHTy metoauku JK. HpioTeHa CBUAETENBCTBYET, UTO IS
JIAII, COBEPITUBIINX KOPBICTHO-HACWILCTBEHHBIC, HACHILCTBEHHBIE TpectyruieHus (100 den.), akTyaiapHO
3HAYUMBIM OOBEKTOM SIBUJIMCh CEMbS, JIIO0OBb, CBSI3aHHBIC C HEH OTHOIICHUS, PACKPBIBAIOIIUE MOTPEOHOCT-
HYI0 OCHOBY CyOBEKTa, ONMpEeIIoNie HalPaBIeHHOCTh CYyOBbEKTa MPECTYITHOTO AESHHS Ha COBEpIICHHE
MIPECTYTUICHUS PaJyl CEMbH, BO MM CEMBHU.

«CeMeitHbIE MOTHUBBI», OyIy4d MOTCHIMAIBHEIM MOTHBOM JKEHIIWH MPH COBEPUICHUU MPECTYIUICHUH,
SIBIISTFOTCSL OTPENENSIFOINUM (PAaKTOPOM, TBMKYIICH CHJIOW aKTUBHOCTH, MPOSBISCMBIMU B MEXaHU3ME TIpe-
CTYIHOH JeATeNbHOCTH (POPMUPOBAHNEM MOTHBA U IIEJIH, IJIe OHH COBMEIICHBI B pe3yJbTaTe HapaBJICHHO-
CTH CyOBEKTa Ha pelieHue nmpo0ieM, 3a/1a4, CBI3aHHBIX C CEMbel, 00eCTICUeHHS UX PEIICHUS MPECTYITHBIMU
NEHCTBUSMH, BOCIPOU3BOMAAIIMMU IICHHOCTHO-HOPMATUBHYIO CTPYKTYpPY JIMYHOCTH. B IIeHHOCTHO-
HOPMATHBHOM CTPYKTYpE NAHHBIX KaTErOpHi JI0ACH NJOMHHHPYET MHTEPEC CEMbH, (POPMHUPYIOIIHMHA 3aIpo-
IrpaMMHUPOBAHHOE OTHOIIEHHE CYOBEKTa, T.€. OTHOIIEHHE, 0OYCIIOBICHHOE MPENCTaBICHNEM CyObeKTa Ipe-
CTYITHOTO JIeSTHUSI, KOTOPBIA pacCMaTPUBAET CEMBIO U MPECTYIICHHE B OJHOM TJIOCKOCTH MpH (HOpMUPOBaA-
HUU MOTHBAIIMOHHOTO Tporiecca. IMeHHO yka3aHHast ¢popMa IpeacTaBlIeHUs CyOBeKTa ONpeaessieT CyObek-
THBHOE OTHOIIEHUE K IIEHHOCTSIM, CBSI3aHHBIM C TIOHATHEM «ceMbs» [1; 65].

MoTtuBanoOHHAs HANPABIEHHOCTh JKCHIIMH HA COBEPIICHUE MPECTYIUICHUS Paay PEUICHHUS CEMEHHBIX
mpo0JieM, BO UMS CEMbU — TOOYIUTEIHLHO-PETYISTHBHBIE MEXaHU3MbI KPUMUHAIBHBIX JCHCTBUNA KOPBICT-
HOW, HACWJILCTBCHHOI HANPaBICHHOCTH — OMPE/CIIIECT METO/IbI, CIIOCOOBI M HAMPaBJICHUS ITOUCKa, COOUpa-
HUS, UCCIIEZIOBAHUS, 3aKpEIUICHUs JOKa3aTeICTBEHHON WH(pOpPMAINH TPH yCTAaHOBIEHHH OOCTOSATEIHCTB
COOBITHSI TIpECTYIUICHHS. TO €CTh YCIOBUS M OOCTOSITENBCTBA KPUMHUHAIBHOW CUTYAITUH ONPENENISIOTCS UC-
CJIETIOBAaHWEM CEMbHU JKEHIIWH, HAJMYHWEM WM OTCYTCTBHEM €€, YCTAaHOBJICHHBIX MPaBWI, TPAAWIUH, MPU-
OPHUTETOB B CEMbE, B3aMMOOTHOIIIEHUH C MYXEM, POJICTBEHHUKAMH. JTO CIIOCOOCTBYET PACKPBITUIO KPHUMU-
HOTCHHBIX, KOH(IMKTHBIX ()aKTOPOB (POPMHUPOBAHHS W Pa3BUTHUS KPUMHUHAILHOW CUTyallid B MEXaHU3ME
MPECTYIHON JeATeNLHOCTH. B X0/1€ pacKphITHs, pacciaeIoOBaHus U MPEIyPEKISHIS TPECTYIICHHA, COBEP-
[IaeMbIX XEHIIWHAMHY, TPIMEHEHNE TaKTHUECKOTO MpHeMa «PEKOHCTPYKIUS 00pa3a KU3HW» ABIsETCS 3(¢-
(heKTUBHBIM, TaK Kak 00pa3 *KU3HU €CTh Pe3yIbTaT HAKOIUICHHUS IICHHOCTEW, IPeporaTB, MPUOPUTETOB, Ha-
KJIIOHHOCTEH JIMYHOCTU B PE3yJbTATe KU3HEACITCIHLHOCTH, PACKPBIBAIOIINX XapaKTep KPUMUHAIBHBIX ICH-
CTBUH, BEISBIISIFOIIAX CUCTEMY JJOMUHHUPYIOIIUX OTHOIICHUN B MEXKIIMYHOCTHOM CUTYaIlUU B3aUMOJICHCTBUSL.

B xone uccrnenosanus no meronuke T. Jlupu B OTHOIIEHUY TIOJICIIEACTBEHHBIX, IIPUBJICKAEMBIX TI0 TIpe-
CTYIUICHHSIM KOPBICTHOM M HACHIJIbCTBEHHOW HAINPABIIEHHOCTH, BBISBICHA CHCTEMa JOMUHHUPYIONIMX OTHO-
meHui. BracTHO-MUAMPYIOMIUM, HE3aBUCUMO-IOMHUHUPYIOMIUH, 3aBUCHUMO-TIOCIYIIHBINA, OTBETCTBEHHO-
BETTUKOIYIIIHBIHA, TPSIMOIMHEHHO-arPECCUBHBIN THUITBI OTHOIIIEHUH OTPaXKaroT CIIOCOO OpraHMU3aldd TPHU OIpe-
JICTICHUY U PEIICHUH 33]a4 UHIUBUIYaIbHOTO XapaKTepa JJIs TOCTHKCHUH 1IEJICBOM HANPaBICHHOCTH CyOheK-
TOB B3aUMO/ICHCTBUSI.

HccnenoBanne TUMOB OTHOIIEHWH, XapaKTEPHBIX UIS JKCHIIWH, COBEPIIAIOIINX MPECTYIUIEHUS, CIIO-
COOCTBYET YCTAHOBJICHHIO MOTHBA W IEIH COBEPIICHHS TNPECTYIUICHUS, TaK KakK, HaIpUMeEp, BJIACTHO-
TUANPYIOMUN U HE3aBUCUMO-IOMUHHUPYIOMIUNA THUIBI OTHOIIEHHH, OOYCIOBICHHBIE MOTHBOM JIOCTIKEHHUS,
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HampaBJiieHbl Ha YIOBJIETBOPEHHE CBOEKOPBICTHBIX MOTHBOB, TOMHHHPOBAaHWE JHMYHBIX WHTEPECOB Hal 00-
IIECTBEHHBIMH TP TIPOSIBICHUN CyOBEKTUBHBIX BO3MOXKHOCTEH OpaTh Ha ceOsl OTBETCTBEHHOCTh, OPTraHU30-
BEBIBATh, YIIPABJIATh, KOOPAMHUPOBATDH ACHCTBUS.
YcTaHOBICHHE BIACTHO-TUAUPYIONIETO, HE3aBUCHMO-TOMIUHHUPYIOIIETO THIIOB OTHOIIECHUH B MEXJIMY-
HOCTHOM CHTyallMd B3aMMOJAEWCTBUS, MPOSBILISICH B MEXaHU3ME MPECTYITHOW NIeATeNbHOCTH, CIIOCOOCTBYET
OTIpeIeNICHHIO (DYHKITUH KEHIIMHBI-OPraHu3aTopa B MPECTYMHOMN IPyIe U B MEXaHU3ME MPECTYITHOTO Jiesi-
Hus. B cBOIO odepenb, YCTAaHOBICHHE POJIM OPTaHW3aTOpa CIIOCOOCTBYET MPAaBHIILHOW OLEHKE TMOKa3aHHUN
3THX KaTEeTOpPHWH KEHIUH, KOTOPBIE CTPEMATCS CKPHITh CBOE y4acTHE B MPECTYNMHOW TpyIIe, MPUHIKAIOT
CBOIO POJIb B MEXaHH3ME MPECTYITHOTO COOBITHSI, MIEPEKIIAIbIBas €¢ HAa COYYACTHHKOB-MYKUHMH, UCTIOIb3YS
BCEBO3MOJKHBIE (OKEHCKHE XUTPOCTH». JKEHINHBI-OpPTaHU3aTOPHI IIPH COBEPIIEHHUH HACHIIBCTBEHHBIX KOPBI-
CTHBIX TIPECTYIICHUI OKa3bIBAIOT MPOTUBOJICHCTBUE PACCIICIOBAHUIO MPECTYIUICHUH, BRIOUpAst TAKyIO CTpa-
TETHI0 TIOBEJCHUS B KOH(IIMKTE, KaK CONEpHUYECTBO. [IpOTHBOJIEHCTBHE pacCleIOBAHUIO 3aKITIOYACTCS
B Jlaue JIOKHBIX TOKa3aHWW. [Ipu 3TOM KEHIIUHBI, TaXKe IMOJl BO3JACUCTBUEM HMMEIONIUXCS JI0KA3aTeNbCTB,
HE MEHSIOT CBOU IOKa3aHus [2], OTIHYAIOTCS N3BOPOTINBOCTHIO, XUTPOCTHIO TMPU COKPBITUN MPECTYTIICHHH,
CHOCOOBI COBEPIICHMSI KOTOPBIX XapaKTEPU3YIOTCS HACTYNATEILHOCTEIO, IEP30CThI0, arPECCUBHOCTHIO.
JanHast MozenpHasi OCHOBA JINYHOCTHOW aKTHBHOCTH KEHIIWH B MEXaHW3ME IMPECTYITHON AeSTeIhHO-
CTH OIpENeNsieT BEIOOP TaKTUYECKUX CPEIICTB BO3ACUCTBUS, OTIMYAIONIUXCS HACTYNATEIHLHOCTHIO, BHE3AIl-
HOCTBIO MPEIOCTABIICHHS JJOKA3aTEeIbCTB, B TOM YHCJIE BEIICCTBEHHBIX, CO3JaHHeM Jie(hUInTa BpEMEHH, KO-
TOPBIN MEIIAeT CONEPHHUKY B3BECHTH aAJIbTEPHATHUBHI M BEIOPATH HAWITYUIINN BAPUAHT TIOBEICHHSL.
3aBUCHMO-TIOCITYIIIHBIH, OTBETCTBEHHO-BEIIMKOYITHBINA THUITBI OTHOIICHHN, 00YCIOBICHHBIE MOTHBOM
appuIHannm, OTPAKAIOTCS B MEXaHU3ME MIPECTYITHOH e TeTbHOCTH 3aBUCHMOCTBIO OT BHEITHUX (DAKTOPOB,
CUTYaTHBHBIX OOCTOSTECILCTB, ONPEICIsis CTPATETHIO MOBEICHUS B KOH(DIMKTE KaKk MPHUCIIOCOOJIEHUE, CO-
TPYOHUYECTBO, XapaKTEPHBIMH TMPOSBICHUSIMH HAIpPaBICHHOCTH CyOBEKTa TNPECTYIMHOW MAEITEeIHHOCTH
Ha B3aUMOJCHCTBHE.
OTa MoJenbHas OCHOBA JIMYHOCTHOW aKTUBHOCTH JKEHIIMH B MEXaHH3ME MPECTYMHON NeATEIbHOCTH
croco0cTByeT A (HEeKTUBHOMY IPUMEHEHHUIO TAKTUIECKUX CPEICTB BO3IECHCTBHS, OTIUYAIOIIUXCS:
— UCTonb30BaHueM 3(P(PEeKTa MCUXOJOTUIECKOrO OKHIAHMS, BEAYIICTO K MONyUYECHUIO WIH YCUICHHIO
SMOIMOHAILHOTO HATIPSHKEHUS MPOTUBOCTOSIICH CTOPOHBI,

— Y4eTOM M HCIIOJIb30BaHNEM HECOBMAIAIONINX WHTEPECOB, MPOTUBOPEUHUBHIX OTHOIICHUN IS CHATHS
HETaTUBHOMN yCTaHOBKH;

— CO3/IaHUEM YCIIOBHI 0ECIONIe3HOCTH OKa3aHMsI TPOTHUBOICHCTBUS;

— BO3/ICHICTBMEM Ha HPABCTBCHHYIO M SMOIIMOHAIBHYIO cepy CyOBeKTa MPECTYIHOW IeATeIHLHOCTH,
BBI3BIBAIOIIMM HEBBITOIHEIN M1 HETO AP HEKT;

— CKJIOHEHUEM K OTKa3y WM MPEKPAlICHUIO HEXeNaTeIbHBIX IS CIeIoBaTeNs ACHCTBUH, MoOyKIaro-
IUX K JIOJDKHOMY moBenenuto [1; 11].

B cuny mommHMpOBaHWS 3aBUCMMOCTH OT BHEUIHHX (PAKTOPOB, CHUTYaTHBHBIX OOCTOSTEIBCTB POJIb
JKCHIIMHBI B MEXAaHU3ME IMPECTYIMHON NEATSIEHOCTH OMPEACIACTCS HCIOIHUTEIBLCKON NEATEIIbHOCTRI0 —
MOJTYMHEHHS B IIPECTYITHON TpyIIe. Y CTaHOBICHHE TaKUX (DAaKTOPOB CIIOCOOCTBYET PACKPBITHUIO CAMOOTOBO-
pa, U3MCHCHMI IMOKa3aHUH B IMOJIb3Y COYYacTHHUKOB. To ecTh 3(h(EeKTHMBHOCTH MOJIYUYCHHUS TOCTOBEPHOIM,
MOJTHOW M OOBEKTHBHON MH(OPMAINY Y JKCHIIMH ONPEJCIIIECTCS UCCIEA0BAHUEM JIMYHOCTHONW aKTUBHOCTHU
B MEXaHH3ME MEXIMYHOCTHOTO B3aUMOJICHCTBUS, HHOOPMHUPYIOIIEH O MPUIMHAX CAMOOTOBOPA, N3MEHEHUH
MMOKa3aHUH BCIEACTBHE JOMUHHPOBAHHS WHTEPECOB CEMBHU C IEJBIO 3AIIUTHI WX WM B CHIIY COTJIAIIATEb-
CKOI1 MO3UITUH «S KaK BCE», TACCHBHOMN TOAYNHSIEMOCTH.

Takum 00pazom, MpH yCTaHOBIIEHUH NMPHUYNHHO-CIICICTBEHHBIX OTHOIIEHUI B MEXaHHW3ME IIPECTYIHOM
NeSITeTFHOCTH, COBEPIIAEMBIX KEHIMUHAMH, WH()OPMAITMOHHOW MOJENBFHOW OCHOBOH SIBISIETCS MX MOTHBA-
IIMOHHASI HATIPABJICHHOCTH MPU COBEPIIICHUH MPECTYIUICHUH, KOTOpasi OTPEACSETCS UCCIIeJOBAHHEM MOTHBA
1 cioco0a TOBECHMS.

MoTHuB u croco0 MOBEEeHUS JKCHITUH B MEXJIMYHOCTHONW CHUTYallMd B3aWMOIEHCTBUS OIMpPENeIsIoT
YCIIOBUS M OOCTOSITENILCTBA MPECTYIMHON JEATEIbHOCTH KPUMHUHOTSHHBIMU U KOH(IUKTHBIMU (haKTOpaMH,
pacKpbiBasi MPUYMHHO-CIICACTBEHHBIC OTHOIICHUS (OPMUPOBAHHS M Pa3BUTHS COOBITHS TMPECTYIUICHHS.
To ecTh MOjeTb TMOBEJCHUS JKEHIUH OTIMYAETCS MCHUXO(DHU3HOIOTHYECKUMH TPOIECCaMH, COIUATBLHO-
TICUXOJIOTHYECKUMU (hakTopaMu (HOPMUPOBAHUS U Pa3BUTHS MOTHBAIlMOHHON HANpPaBICHHOCTH Ha YPOBHE
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YCTAHOBKHU K COBEPILCHUIO MPECTYIICHUS B CHILY J€3aJalTUBHOCTU MOBEACHUS, 3aBUCUMOCTH OT BHEIIHHUX
CUTYaTHBHBIX 00CTOSITENHCTB, OMPEAEIISIONNX aKIEHTYAI[MI0 OTHOIIEHHUH TOBEACHUS JKESHIIIH.

Jle3aganTuBHOCTD TOBENICHUS KEHIIMH B MEXaHHM3ME IMPECTYIHOMN NesATeNTbHOCTH MPOSBISIETCS M BO-
BJICYCHUEM CBOUX MAJIOJIETHUX U HECOBEPIICHHOJCTHHX NETEeH B MPECTYMHOE JEsSHUE, MpOAaKed nerei
C IEeNBI0 O0OTAIEHHUs, YTO M MPEACTaBIsIeT OOMIECTBEHHYIO OMACHOCTh ATHX KaTeTOpPUH JKEHIIWH, COBEp-
MIAFOIINX MPECTYIUICHUS! HACUIIBCTBEHHOT O, KOPBICTHOT'O M KOPHICTHO-HACHIIBCTBEHHOT'O XapaKTepa.

N3yueHue KEHCKOM MPECTYMHOCTH CBUIETEIBCTBYET O MPOSBICHUM J€3aJalTUBHOCTH IOBEACHUS
KEHIIWH B OBITOBOI cepe — coBepIIeHHEM IMPECTYIJICHHH HACHIbCTBEHHOTO XapaKTepa B OTHOIICHUH
My’KeH, COXHUTENeH, HaTuarueM NaryOHBIX TMPHUBBIYEK B alIKOTOJE, YIIOTPEOJIeHNH HAPKOTHYECKUX CPEICTB.
W3zBparieHHbie TOTPEOHOCTH KEHIMUH — YHOTPEOICHNE HAPKOTUIECKUX CPEJICTB, AIKOTOJS — SIBIISIOTCS U
JIBIDKYILEH CHIIOW COBEPILICHUS MPECTYIUIEHUH MPOTUB CEMbH, HECOBEPUICHHOIETHUX, IPECTYIIEHUH, CBS-
3aHHBIX C HE3aKOHHBIM O00OPOTOM HAPKOTHUYECKUX CPEACTB. B mpecTyIieHHsX, CBA3aHHBIX C HE3aKOHHBIM
000pOTOM HAPKOTHUYECKUX CPEICTB, KCHINUHBI UCTIONB3YIOTCS U KaK OPYJIUE COBEPIICHUS IMPECTYILICHUS
JUTSL TIEPEBO3KH C ENBI0 COBITA HAPKOTHYECKUX CPEJICTB.

B cTpykType jXeHCKO# MPecTymHOCTH (TaK e Kak M B CTPYKTYpe MY>KCKOW IPECTYITHOCTH) HanOOIb-
IIWH YACTBHBIA BEC MPUXOAUTCS HA MPECTYILICHUS POTHB COOCTBEHHOCTH. Y ICNIBHBIN BEC TPYIIIOBOM Ipe-
CTYITHOCTH M YPOBEHb PEIUANBA y KCHIIUH HIDKE, YeM y MYX4uH. CTPyKTypa KEHCKOW MPECTYIMHOCTH,
B 3aBHCHMOCTH OT CTETIEHH TSDKECTH COBEPUICHHBIX MPECTYIJICHUH, COBIIAZAET C aHAJIOTHYHOW CTPYKTYpPOU
MYKCKOH TMPECTYIHOCTH, XOTS JKCHIIMHBI Yallle MY>KYHH COBEPIIAIOT MPECTYIUICHUST HEOOMBIION CTENeHN
TsDKecTH [3].

Ha ocHoBaHMM M370KEHHOTO BBIIIE MPECTYIICHHS, COBEPIIaeMbIe KEHITUHAMH, MOXHO KiaccuuIu-
pPOBaTh € MO3ULIUUA CUCTEMHOTO MOAX0Aa K PACKPBITHUIO, PACCICAOBAHUIO U MPEAYIIPEKICHUIO TAKUX MPECTY-
TUICHMH, KaK:

— coBeplIaeMble B OBITOBOII cdepe;

— CBSI3aHHBIC C BBIMOJIHEHUEM MTPO(ECCUOHATIBHBIX 003aHHOCTEH.

VYkazanHas Ki1accuUKaIMOHHAS OCHOBA CUCTEMATH3aIlMU IPECTYILICHHI, COBEPIIACMBIX JKCHIITMHAMM,
3 dEeKTHBHA, TaK KaK SBISETCS HH(OPMAIIMOHHOW OCHOBOHM O MOOYIUTENBHO-PETYIATUBHBIX MEXaHU3MaX,
MPOSIBIISIEMBIX B 0OCTAHOBKE COBEPIICHHUS MPECTYIUICHUI TPUINHHO-CIIEACTBEHHOW 00YCIOBIEHHOCTHIO BHI-
0opa MecTa ¥ BPEMECHH, WCIIOJIL30BAHUS YCJIOBUH M OOCTOSTENILCTB COBEPIICHUS MPECTYIUICHHS, BhIOOpa
00BEKTa U MpeIMeTa MPECTYITHOTO TOCATaTEeIhCTRA.

CucTeMaTH3MpOBaHbI MPECTYIUICHHS, COBEpIIaeMbIe B OBITOBOI cepe, mpecTyIieHns HaCHIbCTBEHHO-
ro XapakTepa IpOTHB JUYHOCTH, HAIIPUMeEp, YOUNCTBA, MPUYWHEHHS Bpea 310POBBIO, OCTABICHHE B OMac-
HOCTH, KOPBICTHON HANPaBICHHOCTH: MPOJIaXKa OPTraHOB JIETEH C IeNIbI0 000TaIeHusI, 00YCIOBICHHBIC Jie-
3a/IalITUBHOCTHIO TIOBEJICHUSI )KESHIIH, HAPaBJICHHbBIE HA YAOBIETBOPEHNE CBOEKOPBICTHBIX, H3BPAIIEHHBIX
moTpeOHOCTeH. YKazaHHas HAINPaBICHHOCTh KPUMHHAIBHBIX JCHCTBUN KEHINWH, WX TOO0YIUTEIHHO-
PETYIATUBHAS HACHIIIEHHOCTh OTPEACISAIOT SIUHBIA MEXaHU3M COOMpaHUS, UCCICAOBAHUS U 3aKPEILICHUS
JIOKa3aTeNIbCTB OTPAKEHUEM MPUYMHHO-CICICTBEHHBIX JETEPMUHAHT, CBS3aHHBIX C PEIICHUEM CEeMEHHBIX
po0ieM, BOIIPOCOB.

MotuBanys KESHIUH CBsI3aHa ¢ ICUXO(QU3NOIOTHICCKUMU TPOIICCCAMU:

— OOSI3HBIO MTOTEPATH MYXKa, COKHUTEIS, Py Yero UIYT Ha COBEPIICHHUE MTPECTYTUICHUS;

— 1€3aJalITUBHOCTHIO TOBEACHUS JKEHIIMH, T.€. TOTOBHOCTHIO K COBEPIICHHUIO KPUMHHAIBHBIX JEUCT-

BUI Ha YPOBHE YCTaHOBKH, TOTPEOHOCTH.

[IpecTyruieHus xeHIWH, CBA3aHHBIE ¢ MPOECCUOHATBHBIMU 0053aHHOCTSAMH, OOBEIUHSIOT B OHY KJIAC-
CHU(HKAIMOHHYIO OCHOBY JIOJDKHOCTHBIE MPECTYIUICHUS, TIPHU COBEPIICHIH KOTOPHIX HA IEPBBIH TUTaH BBIJBH-
Tar0TCs CEMEWHBIC MOTUBBL. TO €CTh «CEMEHHBIE MOTHBBD) OXBATBHIBAIOT BCE TICHXO(PU3HOIOTHUECKUE TTPOIIEC-
CBI JKCHIIMH, CBSI3aHHBIC C CEMbEH, CEMEHHBIMU MPOOIEMaMH, Kacaroluecs JAeTel, pOJCTBEHHUKOB, MYXKCH,
COXHTENEH, CBSI3aHHBIE C KEJIAHUEM U CTPEMIICHIEM NMETh CEMBIO Ha TIOTPEOHOCTHOW OCHOBE, a TaKKe JKaX-
JIOU K Ha)KMBE.

Hrak, ceMeiiHas MOTHBALUS SIBISETCS NBUXKYILIEH CUIOW, OMpeAesIioed MeXaHW3M IPECTYIUICHUH,
COBEpIIIaeMbIX KCHITMHAMH, YTO M ITOKA3bIBAET COJEP)KaHNUE YACTHONH METOAMKH PACKPBITHS, paccie0BaHuUs
Y TpeayTpeKaeHIs PECTYMHON AEATeIbHOCTH KeHInHaMU. OCOOCHHOCTH MPECTYIICHH, COBEPIIIaeMbIX
KCHIIMHAMH, OTIPEACIAIOTCS KEHCKOU TICHXOJIOTHEH (0COOEHHOCTH BOCIPUATHS, TTAMSITH, aKI[EHTYyaIllui Xa-
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pakrepa u T.J1.), a Takxke (puzuonoruei (0ocoOeHHBIE MEPUOBI B JKM3HH KCHIUHBI, HAIIPUMEP, OepeMeH-
HOCTB, POABI U T.J.), OKAa3bIBAIOIIUX HEMOCPEICTBEHHOE BIMSHUAE Ha BBHIOOP CIOCO0a MPECTYIUICHUS WA
Ha TAaKTHYECKHE OCOOCHHOCTH MPOBEACHHUS CIICICTBEHHBIX ACHCTBUI [4].

UacTHasi METOAMKA DPACKPBITHS, paccieOBaHUS WM TPEAYIPEKICHUS TMPECTYIUICHUH, COBEpIIacMbIX
KCHITMHAMH, OOYCIIOBIICHA WHIUBHyalbHBIMU TPOSBICHUSIMH MEXaHHW3Ma IPECTYITHOW JesSTeIHHOCTH,
B KOTOPOM OIPEJISIISIIONIYIO POJIb HIPAIOT MOTPEOHOCTHO-MOTHUBAIIMOHHAS c)epa U IICHHOCTHO-HOPMATHBHAs
CTPYKTypa JTMYHOCTH KEHIIMHBI KaK CyObeKTa MPECTYIMTHON e TeTbHOCTH.

[ToTpeObHOCTHO-MOTUBAIIMOHHAS cepa U EHHOCTHO-HOPMATHBHAS CTPYKTYpa JMYHOCTH, HPOSBIISISICH
B MEXaHU3ME TPECTYITHOW ACATEIHHOCTH, ONMPEACISIOT JIMYHOCTHYIO aKTHBHOCTh CYOBEKTa MPECTYIMHOU
NEATENHPHOCTA B CIOCO0aX MOBEACHMS, OTpakas 3aKOHOMEPHEIC MPOIECCHl BBIPAKCHHS CYOBEKTUBHOTO
OTHOINICHUS K PE3YJIbTaTy, MOCIEICTBUAM, OOBEKTY U MPEAMETY MPECTYIHOTO MOCATATENhCTBA. Y Ka3aHHbBIC
3aKOHOMEPHBIC TPOIIECCHl MPOSBICHUS M OTPAXKCHUS MOOYIUTEIHHO-PETYISTHBHBIX MEXaHHU3MOB B IIpe-
CTYIHOM JNEATENLHOCTH, WHPOPMHUPYIOIINE O JOMUHUPYIOIUX CBOWCTBAX CyOhEKTa MPECTYIMHOMN JesTellb-
HOCTH, OIpeneisioT 3PpGeKTUBHBIC METOBI, CIIOCOOBI COOMpPAHMS, WCCICAOBAHUSA, 3aKPCIICHUS W OICHKH
JI0Ka3aTelIb,CTBEHHOW MH(OpMAIINH.

TakuM 00pa3oM, METOJIWKA PACKPBITHS, PACCICAOBAHHSI U TMPEIYNPEKICHHUS MPECTYIUICHUH, coBep-
MIAEMBIX KCHITMHOW, ONpEAeISIeTCS H3YUYCHHEM M UCCIICIOBAHUEM €€ JIMYHOCTH Kak CyObeKTa MpecTyIMHON
NEATEILHOCTH, PACKPBIBAIOIICH MPUYMHHO-CIICICTBCHHBIC OTHOIICHMSI, YCIOBHUS U 00CTOSITETHCTBA (POPMHU-
POBaHHS U Pa3BUTHUSI KPUMUHOTEHHOTO M KOH()JIUKTHOTO XapaKTepa, CUCTEMY JIOMHHUPYIONUX OTHOIICHUHA
B MEGKJIMYHOCTHOW CHTYaIlMU B3aUMOJICHCTBHS, KOTOPBIC M CIIOCOOCTBYIOT 3(h(DEeKTHBHOCTH MPOBEACHUS T10-
HCKOBO-TIO3HABATEILHOW JACITCILHOCTH CYOEKTOB JIOKA3bIBAHMSL.

O} PeKTHBHOCTH MOMCKOBO-TIO3HABATEIBHOMN JIEATEIIEHOCTA CYOBEKTOB JIOKA3bIBAHUS MIPH PaccieIoBa-
HUM TPECTYIUICHUH, COBEPIIAEMbBIX JKEHIIIMHAMH, 3aBUCUT OT Pa3pabOTKU CHCTEMHOTO MOAX0Ja K HcCieo-
BaHWIO U M3YYCHUIO WX JIMYHOCTHOW aKTHBHOCTH KaK CyOBEKTOB IMPECTYIHOH JESTENbHOCTH, OT ONpee-
JISTFOIIUX METOJIOB M CTIOCOOOB PACKPBITHS, pAcCIeIOBAHUS U MPEIYTPEIKACHUS TAKUX KATECTOPHIA JIe.

WubpIMU cioBamMH, METOJUKA PACKPBITHS, PaccleIOBaHUS U MPEIyNPEKACHUS MPECTYIUICHHA, COBep-
MIAEMBIX JKCHIUHAMH, UCXOJIS U3 MX JIMYHOCTHOW aKTHBHOCTH KaK CYOhEKTOB MPECTYIMHOH JesSTeThHOCTH,
croco0cTByeT A (HEeKTUBHOMY PUMEHEHHIO METOJIOB!

— OKa3aHUs IICUXOJIOTHYECKOTO BO3/ICHCTBUS, YCTAHOBJICHUS IICUXOJIOTHIECKOTO KOHTAKTa;

— IPOTHO3UPOBAHUS M TUATHOCTUPOBAHUS;

— IPOTPaMMUPOBAHHMS U AITOPUTMHU3ANNN JICHCTBUH;

— MOJISIIUPOBAHUS TIOBEICHUSI,

— YCTaHOBIICHHS TPUYWHHO-CIIC/ICTBEHHBIX OTHOIICHUNA M TPOCTPaHCTBEHHO-BPEMEHHBIX (DAKTOPOB

B MEXaHU3ME MTPECTYITHOHN JIEATEIIEHOCTH.
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Oiie/IIepMEH KACATATHIH KblJIMbICTAPABIH
JKal-’KaNCapbIH AHBIKTAY

Makasnana oWenepMeH KacallaThlH KbUIMBICTAPJBIH KPUMHHAIMCTUKAIBIK MaHbI3/Ibl Oenriiepin amry,
«TYJIFa—MiHe3-KYJIbIK—iC-opeKeT» JKYHeCiHiH KepiHic TaOybl jKOHE e3apa 3aHIbl JKOJJAPMEH JpEKeTTecy
Macenesnepi KapacThIpbulbl. OifeqepMeH jkacainFaH KbUIMBICTAp/bIH TYPTKi OONaThIH-PETTEYII TETiKTepi,
KbUIMBIC CYOBEKTLIepl CHSIKTBI oHenaepaiH KEeKe-TYJIFalblK KAaCHETTePIiH ocep eTyjepi MeH KbUIMBICTBHIK
KBI3METTEP/IH HEri3iH aHBIKTAWTBIH CHUIATTAapbl ambliFaH. KbpUIMBICTBIK KBISMETTIH CyObeKTinepinae
oifennep/in XKeke TYJIFIBIK KaCHeTTepiHe BIKMall eTeTiH, dHenepliH KbUIMBIC jKacayra TYPTKi OOJaThIH
KBUIMBICTAp/IbIH TETIKTEPiH ally, ofesiepIiH KbIMBICTBI KBI3METTETI POJIIEPTre JKeKe aiaMiap apachlHIarbl
KaThIHACTap/a ycTeM OONaThIH TYpPJEPIHIH ocep eTyiHjae ailKbIHAAIATBIH MOCEJeNiepi 3epTTey MaHbI3/IbI
MOHTe He.

B.R.Sembekova

Establishment of circumstances of the crimes committed by women

The article deals with the disclosure of forensically significant signs of crimes committed by women, by examin-
ing the interaction of regular processes and manifestations of «person-behavior-activity». Revealed causative-
regulatory mechanisms of crimes by women, defining the nature of criminal activity manifestations of indi-
vidual personality characteristics of women as subjects of criminal activity. The problems of establishing role
of women's participation in the mechanism of criminal activities on the basis of the manifestations of the
dominant types of interpersonal relations in a situation of interaction.
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The issues of legal regulation of surrogacy in the Republic of Kazakhstan

This article is dedicated to the problem of legal regulation of surrogacy. The issue of surrogate motherhood
has not yet found a clear-cut solution not only in Kazakhstan but also in foreign countries. «Is surrogacy
the answer to infertility?», «what is the legal status of a surrogate mother or embryos?», these are the issues,
in addition to many more, that are becoming more urgent with the rapid medical technology innovation.
This paper attempts to examine existing relevant research coducted by scientists of different disciplines,
as well as to analyze religious views on surrogate motherhood in the modern context.

Key words: Code «On Marriage (Matrimony) and Family», family — marriage legislation, reproductive
health, human reproduction, basic human function, surrogate motherhood, ART (assisted reproductive tech-
nology), surrogate mother, Surrogacy contract, methods of artificial insemination.

The problem of infertility of married couples has existed at all times. Humanity has tried to solve this
problem rather ingeniously. Indeed, expedient ways were used only when it was impossible conceive in the
traditional way. It was assumed that the alternative methods could not become the norm. Use of these tech-
niques is jusitfied by the importance of human reproduction, basic human function. In ancient Rome they
used the concept of «renting a womby» when «men provided their wives» for rent to «couples where the wife
was barren». Like in the modern period it is a woman who is mostly blamed for infertility, in traditional so-
cieties, it was assumed that the blood is transmitted through male sperm. «Women, according to medieval
legalists, were considered as «reservoirsy, «vasey.

In traditional societies, terms such as «pot», «bagy, «bundle», «boat» were also used to describe women.
In traditional societies, people did resort to non-biological methods that are so popular in modern period. Tradi-
tional societies also solved the problem of infertility using «fiction, relying on the abstract for lack of ability
to change the specific. Artificial paths are different, but they all lead to eternity, because they open some-
thing that is able to conquer death — namely, the possibility of owning offspring» [1].

In many traditional societies, if a couple could not conceive it was possible for a wife to leave her hus-
band and enter into a relationship with another man and then to return to her husband when she would be-
come the mother of one or more children. All these children were considered the children of her legal hus-
band.

Thus, the history and customs of various peoples confirm that human reproductive health has always
been of great importance to the institutions of family and marriage, and problems associated with it have
been solved in different ways. Existing family — marriage legislation offers citizens using forms of contrac-
tual relationship in different areas of family life. Indeed, for the «parents — children» relationship, particu-
larly, there are such contracts as parenting agreements and residence agreements, a contract that sets
the place of residence of children when parents separte, as well as a surrogacy contract. Development
of Western civilization, scientific and technological progress and the process of women emancipation have
all contrubuted to the search for new ways to overcome infertility. That includes the possibility of obtaining
genetic material from the genetic parents and inserting it into a natural biological incubator, i.e. the body of
a surrogate mother.
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The founding fathers of in vitro fertilization (IVF) and surrogate motherhood in its modern sense are the
two British researchers — a biological scientist, Robert Edwards, and a gynecologist, Patrick Steptoe [2].
Due to the numerous moral, ethical and religious disputes arising over the issue, the national legislation
of most of the developed countries restrict surrogacy. In most countries it is entirely or partially forbidden
by law. Indeed, in France surrogacy was totally forbidden due to the belief that surrogacy is in conflict with
the law of adoption and violates the regulation on alienability human body».

According to German law, a health worker, who performed transfer of a fertilized egg, must incur crim-
inal penalties, while prospective parents and a surrogate mother are only confined to an official warning from
the authorities and the state. Many states ban only commercial surrogacy agreements. Therefore, considera-
tion of lawsuits on such agreements are not allowed. In general terms, modern reproductive technology is an
equation with several unknowns. On the one hand, reproductive technologies allow us to overcome the prob-
lem of infertility and to ignore them would be absurd. On the other hand, modern biomedical technology is
developing so fast, that society does not have time to think of what spiritual, moral and social consequences
can such developments cause. Therefore, today surrogacy, in public opinion, is a tangle of legal, religious,
moral, and ethical concerns [2]. Indeed, the practice of surrogate motherhood entails difficult moral and legal
issues.

Decisive importance in the provisions of the legislation on issues that relate to health and human ethics,
is the state's attitude to new scientific technologies, in particular, the issues of artificial insemination, embryo
transfer, surrogacy and other methods and reproductive technologies. Surrogacy — one of the ways to solve
the existing problem of infertility of individual families whose members do not want to separate due to bar-
renness and have a goal to raise and educate their child.

According to the experts, the statistics show that up to 15 % of married couples are childless in the Re-
public of Kazakhstan, about 30 % of such pairs, which is about 7,000 pairs a year, require the use of assisted
reproductive technology (ART). Probably, in this regard, people of Kazakhstan are tolerant in their attitudes
towards surrogate motherhood. Despite the high latency of this social phenomenon, there is a need to im-
prove the civil-legal regulation of social relations resulting from surrogacy agreements. If the medical aspect
has been resolved technologically and can be easily performed now, the legal, moral and ethical issues are
still insurmountable. Same as cloning, surrogacy provokes controversy, scandals and unprecedented lawsuits
and trials. Apart from a purely scientific thirst of knowledge, experimentation and creation, that at all times
have inevitably led to social and religious condemnation and disbelief, there is also an issue of big money,
since the procedure is very expensive. Adding to it confidentiality, complexity, and a host of other legal and
just human nuances.

The development of ART (assisted reproductive technology) and the first attempts to use embryonic
stem cells for the treatment of several diseases began to raise certain bioethical issues in recent years.
An article by professor N.A. Kayupova «New technology in Obstetrics, Gynecology and Perinatology: Re-
alities and Opportunities (humanistic, moral and legal aspects)» published in the journal titled «Obstetrics,
Gynecology and Perinatology» was one of the first major publications on bioethical issues in the modern
medicine, including reproduction. The author of this article notes that today artificial insemination is associated
with a profitable activity. Principles of morality often come into conflict with business interests and commer-
cial benefits [2]. Societal attitudes towards surrogacy differ dramatically. One can accept it or deny, and even
declare surrogacy as manifestation of «reproductive business». But is there anything more important than
the attitude of infertile couples (customers), who have an opportunity to have their genetical child? Indeed,
imagine a father and a mother (prospective parents) who now have the chance to experience the previously
infeasible joy of motherhood and fatherhood. And finally, a surrogate mother who generally comes from
a large family with own children but devoid of material wealth, has an opportunity to receive a good finan-
cial reward, which will help to improve the financial state of her family. If we examine the religious views
on surrogacy, the world’s two major religions, Islam and Christianity, have distinctive attitude towards
the possibility of using assisted reproductive technologies to treat infertility.

In accordance with the Islamic theological and legal inferences childlessness or infertility is a test from
God. God-fearing people and people with persistent faith tend to accept this test with meekness and humility,
trusting in the grace and favor of the Almighty who is in charge of all that is far beyond from human under-
standing. But childlessness is a sign, which is followed by consolation, wherefore the grace Gracious Creator
is promised to those who can withstand the test without despondency and despair. An example of this can be
Abraham and the parents of the Virgin Mary who were blessed to have the offsprings.
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But Allah desires ease for you and does not desire hardship for you. Fundamental principles of Sharia is
to provide for diverse human interests, satisfaction of human needs and facilitatation of human life. Based
on this, Islamic law is intended to ensure the conservation of fundamental human values: religion, life, mind,
honor and dignity as well as procreation and property. These guidelines define the Islamic approach to the
problem of infertility.

If a thorough medical examination identifies recoverable/treatable causes of infertility, according to Islam-
ic scholars, the use of various forms of infertility treatment, which do not violate the pristine nature of humans,
is necessary and should be permitted. Prophet Muhammad said: «Be healed, slaves of Allah! God created
illnesses and medicines for them. Only aging is incurable» [3].

However, if traditional infertility treatments are ineffective, considering the individual characteristics
of the age of the spouses, as well as the availability of authoritative medical evidence of the impossibility
of use of any other methods, it is permissible to use assisted reproductive technologies, including in vitro
fertilization (IVF).

It is likely that legislative recognition is quite objective and justified, since only individuals experienc-
ing this problem can credibly explain their true feelings, motives, rationale for these procedures. Securing
the rules regulating the legal consequences of artificial insemination, means that family law somewhat inter-
feres with the natural functions - creation of a new life. But the family law can not remain indifferent to the
problems of the birth of children whose birth was made possible due to advances in various branches of medi-
cine (biology, physiology, genetics, etc.) Optionality of the family and marriage laws, based on the presence
of a consensual and emotional ties, allows citizens to select the most appropriate model of behavior. Surro-
gacy in modern reality is one of the most feasible ways to realize a simple natural desire of women and men
who are not capable of natural reproduction, to have their own child. A huge number of childless couples
with a natural desire to have a child determine demand for services of a surrogate mother. The purpose
of such method as surrogacy, is only partial resolution of the problem of infertility, caused by social disas-
ters, environmental degradation and other adverse factors.

The Code «On Marriage (Matrimony) and Family» dated December 26, 2011, like the former norma-
tive act has forseen the possibility to sign surrogacy agreements. Surrogacy is an assisted reproductive tech-
nology, the implementation of which implies that a woman voluntarily agrees to become pregnant in order
to carry and give birth to a biologically alien to her child, who will then be given to other individuals,
the genetic parents, for upbringing. They will be considered as child's legal parents, despite the fact that
a surrogate mother carried and gave birth to it. Article 54 of the Code of the Republic of Kazakhstan
«On Marriage (Matrimony) and Family» dated December 26, 2011, states:

«1. Surrogacy contract shall be in writing in compliance with the civil legislation of the Republic
of Kazakhstan and is subject to mandatory notarization.

2. Signing a surrogacy contract knowingly assumes parental rights and responsibilities of spouses
(child ordering party) for a child born as a result of assisted reproductive techniques and technologies.

3. Simultaneously with the surrogacy contract spouses (ordering party) enter into a contract with a medi-
cal organization that will provide the appropriate services applying assisted reproductive techniques and
technologies».

Conditions of care for surrogate mothers are directly regulated by Article 100 of the Code «On people's
health and the health care system» of the Republic of Kazakhstan dated September 18, 2009. According
to the abovenamed article, «by agreement between the surrogate mother (a woman who carries a fetus after
the introduction of the donor embryo) and prospective parents, surrogated motherhood implies child bearing
and childbirth, including premature birthsy.

Surrogate mother may be women aged twenty to thirty-five, who have a certified medical report on the satis-
factory state of mental, physical and reproductive health, including the results of the medical and genetic testing.

The content of surrogacy agreements is regulated by Article 55 of the Code of the Republic of Kazakh-
stan dated «On Marriage (Matrimony) and Family» dated December 26, 2011. Indeed, under Article 55
of the Code of the Republic of Kazakhstan «On Marriage (Matrimony) and Family» dated December 26,
2011, a surrogacy contract should include:

1) infromation about spouses (customers) and a surrogate mother;

2) procedure of and conditions for payment of operating expenses to a surrogate mother;

3) the rights, duties and responsibilities of the parties in default of the contract;

4) the amount and procedure for compensation;

5) other conditions, including circumstances of insuperable force, i.e. force majeure [4].
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There are various methods of artificial insemination, each of which has specific medical, psychological,
as well as moral and ethical perspectives. In some cases, people use a method that maintains relationship
with both parents, in other cases, only one of them, or close relation is totally excluded. In addition, in vitro
fertilization can be implemented through the sperm of the husband the child's mother or the embryo with
parents data is implanted to a surrogate mother. In the last case, genetic and biological relationship of the
child with his parents is unconditional. It is also possible that an embryo is fertilized by a donor sperm or
an embryo is in communication only with one of the parents. In this way the biological relationship with one
parent or both parents is absent. A surrogate mother is genetically completely extraneous to the child inside her.

Since the domestic legislation does not include family contracts, surrogacy, should probably have
the civil nature. Accordingly, the subject of the contract services are child bearing and childbirth. In foreign
practice, the term «mother-incubator» is used quite often. This agreement is consensual, the rights and obli-
gations of the parties arise from the moment of reaching an agreement. Parties to a contract have rights and
obligations, which correspond to the nature of mutual agreement. According to the contract of surrogacy re-
ward payments are optional, although the legislator indicates that the contract shall provide the order and
payment terms of material cost of the surrogate mother [5].

Under the surrogacy agreement the payment of remuneration and provision of consideration can also be
provided, therefore, the contract can have a gratuitous and non-gratuitous character. However, it is quite dif-
ficult to assign this agreement to a certain type of contracts. The surrogacy agreement is orientated towards
provision of services and assistance, i.e. «causa» of the contract is the service of nurturing and childbirth.
Let us agree that this is an unusual service, conditioned by the peculiarities of human physiology, the repro-
ductive health or lack of it, his/her social, moral and ethical requirements. If ancient Rome this agreement
used to have the character of a temporary agreement «on renting a womby, i.e. the lease agreement, today
with a great deal of doubt, it can be attributed to service provision contracts.

Paid services agreement are intended to provide services for a fee. The subject of such type of contract
will be the service itself.

Under the civil legislation of the Republic of Kazakhstan service provsion contracts are exlusively non-
gratuitous in nature. This agreement is not intended to provide services for compulsory compensation or for
profit. The purpose (causa) of potential parents is clear — get a service of childbearing and childbirth.
Then how one can explain the consent of a surrogate mother to childbearing, this service can cause both
positive and negative consequences for. Generally speaking, the specifics of this contract involves its conclu-
sion only when there are extreme medical conditions. Commercial use of the institute of surrogacy is prohib-
ited by the Council of Europe, any payments can be purely objective and allow for the necessary expenses.
In this regard, one of the requirements of the foreign legislator is that the role of a surrogate mother must be
performed by a sister, or a close relative, or friend of a barren woman.

In our opinion, the contract may also be fiduciary in nature as personal trust and confidence can be de-
finitive for this type of agreement. Moreover, this contract can be seen as aleatory, since the risk of improper
performance or non-performance is already present at the time the contract entrance. Performance of the con-
tract is associated with human physiology, with human psyche, which may not always be under full control
and does not always depend on the will and consciousness. Thus, this agreement is civil in nature, but can
not be attributed to any kind of civil contracts, as it has a specific object of the contract. The subjects of this
agreement can only be individuals, while potential parents, according to the legislator, are the persons wishing
to have children. In our view, it is worth to clarify wording, whether potential parents imply any persons wish-
ing to have children or just a married couple, or also cohabitees. If the contract is signed by cohabitees it is
not clear, whether they have the intention of further cohabitation. Then, it is logical that the agreement with
a surrogate mother should be signed by the person wishing to have a child the most.

Any other legal requirements in respect of potential parents the legislator does not bring under regulation.

Paid services agreement are intended to provide services for a fee. The subject of such type of contract
will be the service itself.

Under the civil legislation of the Republic of Kazakhstan service provsion contracts are exlusively non-
gratuitous in nature. This agreement is not intended to provide services for compulsory compensation or for
profit. The purpose (causa) of potential parents is clear — get a service of childbearing and childbirth.
Then how one can explain the consent of a surrogate mother to childbearing, this service can cause both
positive and negative consequences for. Generally speaking, the specifics of this contract involves its conclu-
sion only when there are extreme medical conditions. Commercial use of the institute of surrogacy is prohib-
ited by the Council of Europe, any payments can be purely objective and allow for the necessary expenses.
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In this regard, one of the requirements of the foreign legislator is that the role of a surrogate mother must be
performed by a sister, or a close relative, or friend of a barren woman.

In our opinion, the contract may also be fiduciary in nature as personal trust and confidence can be de-
finitive for this type of agreement. Moreover, this contract can be seen as aleatory, since the risk of improper
performance or non-performance is already present at the time the contract entrance. Performance of the con-
tract is associated with human physiology, with human psyche, which may not always be under full control
and does not always depend on the will and consciousness. Thus, this agreement is civil in nature, but can
not be attributed to any kind of civil contracts, as it has a specific object of the contract. The subjects of this
agreement can only be individuals, while potential parents, according to the legislator, are the persons wish-
ing to have children. In our view, it is worth to clarify wording, whether potential parents imply any persons
wishing to have children or just a married couple, or also cohabitees. If the contract is signed by cohabitees
it is not clear, whether they have the intention of further cohabitation. Then, it is logical that the agreement
with a surrogate mother should be signed by the person wishing to have a child the most. Any other legal
requirements in respect of potential parents the legislator does not bring under regulation. A woman can be
a surrogate mother is she provides full information about her physical, mental and reproductive health,
as well as the results of the medical and genetic test. However, not all women can become surrogate mothers.
Article 56 of the Code of the Republic of Kazahstan «On Marriage and Family» sets strict requirements
for prospective surrogate mothers:

— A woman wishing to become a surrogate mother must be aged between twenty and thirty-five.

— Have a satisfactory physical, mental and reproductive health, certified by a respective medical institu-

tion.

— Have her own healthy child.

— In case where a surrogate mother is officially married (marriage), during the conclusion of the surro-
gacy contract she must submit a written consent of her husband certified by a notary. Under the con-
tract a surrogate mother must be regularly monitored by a doctor and strictly follow medical recom-
mendations; inform the second parties of the course of pregnancy. Undoubtedly, such contract is
characterized by specific subject composition. Besides, the role of medical institutions or the individuals
engaged in private practice which will provide the medicalservices, is not precisely defined. There must
be an agreement between prospective parents and the medical institution on the implementation of all
the necessary measures for artificial insemination. It is likely that this will be a separate contract that
forsees the provision of gratuitous medical services. There should probably be two separate agree-
ments: one as the main and the second, as an accessory. The latter will regulate the service provision
for embryo implantation as well as for the evaluation of health of a surrogate mother. In our opinion,
an essential condition can be a medical testimony about the inability to have children of certain appli-
cants for surrogacy, and about physical, mental and reproductive health of women, who gave consent
to the implantation of an embryo. In addition to these essential conditions there can be other condi-
tions determined by the agreeing parties.

The content of the contract include terms and conditions, rights and obligations of the parties. Indeed,

according to Art. 55 of the Code of RK «On marriage and family», a surrogacy agreement must contain:

1) infromation about spouses (customers) and a surrogate mother;

2) the procedure and conditions for the payment of expenses to a surrogate mother;

3) the rights, duties and responsibilities of the parties in default of the contract;

4) the amount and procedure of compensation as provided for in Article 57 of the Code of RK «On mar-
riage and family»;

5) Other terms and conditions, including force majeure conditions.

Agreement shall be in writing, shall be subject to compulsory certification in the notary office. Termi-
nation of the contract possible in the case of intentional violation of recommendations on pregnancy of the
surrogate mother.

Surrogate mother is obliged to give the child to parents (the customers) after its birth and may not give
the child to other individuals. This provision, in our opinion, is controversial. It is true that potential parents of
a child have genetic relation to the child. But it is also true that the surrogate mother has a biological, psycho-
logical, emotional connenction to the child. Russian legislators, for example, gave preference to the interests
of a surrogate mother. Indeed a surrogate mother must give her consent not only at the moment of the surroga-
cy contract conclusion, but must also confirm her consent to record the prospective parents (the customers)
as legal parents after the child's birth. Upon cancellation of this confirmation, the surrogate mother has the right
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to put herself as the legal guardian of the child. According to M.V.Antokolsky, «this provision should be recog-
nized as an achievement of the new Family Code. It formulates a good solution to one of the most complex moral
issues. There is always a conflict of interests arising between the individuals entering into a surrogacy contract.
Since individuals who have concluded an agreement on child bearing and childbirth are the genetic parents,
they can place their hopes and feelings of parenting with the appearance of their child to this world. Renuncia-
tion of a surrogate mother to confirm her consent to record the second party as legal parents of the child may
cause a serious trauma. A surrogate mother, in turn, not being the genetic mother, nevertheless has a biological
relationship with the child. During pregnancy and childbirth, manifest her maternal feelings that can completely
change her attitude to the child and to the agreements concluded with the second party. If by law she was re-
quired to give the baby to the individuals with who she has signed a contract, giving the baby to the legal par-
ents might be as traumatic as the loss of her own child. Therefore, in order to resolve this conflict of interest,
preference was given to the interests of surrogate mothers. The fact of child bearing or childbirth was recog-
nized socially and emotionally more important than genetic origin. In this case there can be other arguments
to support this position. This problem is very delicate and, in the first place, requires consideration of what is
best for the child. Perhaps the position of the legislator can be explained by the lack of such practice, but in this
agreement no one would want a woman be treated simply as an incubator. Family law should conform to the
most morality and ethics. Certain traditions of Kazakh people (giving the eldest grandson to grandparents),
proverbs («the mother is not who gave birth but the one who brought you up») confirm the thesis that social
bond is more important. The question of surrogacy lies here [6].

If this institution was enshrined in domestic legislation, it means that medical, social, demographic, and
psychological need for this is overdue. These are the first steps in the regulation of such contract, they can
not be infallible. The difficulty is that these relations are deeply personal, intimate, spiritual and emotional.
Infertility is the problem that accompanies humanity throughout its existence. In traditional societies there is
saying for a reason, «when a man, who has children dies, they say «he left», when a childless man dies, they
say «he ended» [6].

Legislators have created the legal basis for those with problems of reproduction, but who want to con-
tinue themselves in their children. Surrogacy is one of the solutions to this problem.
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M. XKackaiipar, U.3anmumbaeBa

Ka3zakcran Pecnny0smkacbIHaa cypporaTrsiK aHa 00J1yAbl
KYKBIKTBIK peTTey MaceJiesaepi

Makana cypporarTsl aHAJIBIKTBIH KYKBIKTBIK peTTey Macenenepine apHanrad. CypporarTbl aHaNbIK
Mmoceneci Tek Kaszakcran PecnyOnukacblHBIH 3aHHaMachblHIAa FaHa €MeC, COHBIMEH KaTap LIeTel
3aHHAMaJlapblHJa Ja HaKThl IIENIIMiH TallaraHIblFbl KepceTureH. MeaMIuHa calachlHIAaFbl JKOFaphl
TEXHOJIOTHSIAPBIH JTaMybIlHAa OalIaHBICTHI, CyppOTraTThl aHAIBIK OeNeyNiK MoceleciHiH MenriMi OOoJIbIT
TabblIa Ma, CyppoTaTThl aHa MEH YPHIKTHIH MopTebeci jkoHe Oacka a cypakrap OYTiHTi TaHJa ©3€KTi
CYpakTapIblH KaTapblHa KOCBUIBIII OTHIp. ABTOpIap op Typii OLTIM cajajapblHIAFbl FaJbIMAAPABIH
FBUIBIMH 13]ICHICTEpiHe, HiHM JorMaiiap OepeTiH CypporaTThl aHANBIKTBIH OYTiHI TaHIAFbl alaThIH OPHBI
MEH MAaHBI3BIHBIH aHBIKTaMalapblHa, CyppOraTThl aHAIBIK 3aHHAMACBIH NaMBITYIaFrbl MYMKIHAIKTEpI MeH
OoJtalarbIHa 3epPTTEY XKYPTi3yre TaIIbIHbIC )KacaIbl.
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M. XKackaiipar, U.3anmumbaeBa

IIpo61eMbI NIPABOBOIO PeryJMpoBaHus CYPPOraTHOr0 MATEPUHCTBA
B Pecny0sinke Kazaxcran

JlaHHas cTaThs MOCBSINEHA MpobiieMaM IPaBOBOTO PETYINPOBAHHS CyppOraTHOTO MaTepuHcTBa. OTMEUCHO,
YTO BOIIPOC O CyppOraTHOM MAaTEPHHCTBE 3aKOHOJATEIILHO HE HAIIEN OAHO3HAYHOTO Pa3peIIeHHs He TOIBKO
B PecniyOnuke KazaxcraH, HO U B 3apy0exHbIX rocynapcTBax. OmnpezeneHa akTyalbHOCTb BOIIPOCOB: SIBIIAET-
Csl JIM CyppOTraTHOE MaTePHHCTBO peUIeHHeM NpoOIeMbl OeCIIonns; KakuM 00pa3oM peryIrpoBarh Ipobie-
MBI, CBSI3aHHBIE CO CTaTyCOM CyppOTraTHOM MaMbl U SMOPUOHOB; M JPYTHX, KOTOPHIE CTAaHOBATCS Bce Ooiee
aKTyaJIbHBIMH 10 MepE Pa3BUTHUS BBICOKUX TEXHOJIOTMH B 00NacTH MEIMIMHBL. ABTOpaMHU NPEANPHHATA I10-
TIBITKA UCCIIEN0BATh CYLIECTBYIONINE HAyYHBIE M3BICKAHHS YUCHBIX PA3IMYHBIX OTpAciied 3HaHWH, B3TIISIBI
PEUTHO3HBIX JIOTM TI0 ONPEIEICHUIO MeCTa ¥ 3HaUCHHUS CyppOraTHOTO MaTepUHCTBA B COBPEMEHHBIH ITEPHO]I.
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Development of alternative ways of civil disputes adjustment

This article is devoted to the problems of application of alternative ways of civil disputes adjustment as an
effective remedy of settlement of the legal conflicts. The question about concept and types of alternative
ways of settlement of civil disputes legislatively didn't find univocal resolving in the Republic of Kazakhstan.
The maximum realization of the rights of participants of civil legal proceedings, timely protection and resto-
ration of the violated rights and personal freedoms, it is possible to reach by development of institutes of ami-
cable dispute resolution therefore the legal nature of alternative ways of legal conflicts settlement during
the modern period is studied in article.

Key words: civil legal proceedings, settlement arrangements, simplification of the legal proceedings, alterna-
tive ways of settlement of disputes, mediation.

The constitution of the Republic of Kazakhstan guarantees to each citizen the right for judicial protec-
tion of the rights and freedoms. The judicial recourse for protection of the violated subjective right and legit-
imate interest — wide, originally democratic, constitutional law in which availability of justice is taken
shape. Equality of all before the law and court is fixed in the Constitution of the Republic of Kazakhstan
(Art. 14), and also the right to the qualified legal aid (Art. 13) [1]. The protection of the rights of citizens is
realized in civil and criminal legal proceedings.

In the Republic of Kazakhstan justice functions independent from the legislative and executive authori-
ties and has strictly competence defined in the Constitution of the Republic of Kazakhstan and laws.
The special role in modern conditions belongs to justice on civil cases. From total of the cases considered
by courts, the prevailing number is made by civil cases. Therefore justice implementation on civil cases
as specific state function consists in providing appropriate application of laws by a way of restoration both
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the violated right, and the broken balance in civil legal relationship. That is justice is called as the prominent
French jurist of the XIX century Alexis de Tokvil noted in the fullness of time, «to replace idea of violence
with idea of the law» [2; 6].

Consideration and settlement of civil cases affects the subjective rights and legitimate interests of con-
siderable part of private persons and legal entities. Therefore, it is difficult to overestimate a justice role
in protection of the rights and freedoms of citizens, the organizations, the statement of principle of social jus-
tice, the prevention of offenses, education of respect for the law, the rights, to honor and the dignity of citi-
zens.

The specified problems of civil legal proceedings can be successfully realized only at the most strict re-
specting the legitimateness as one of the most important conditions of strengthening of legal basis of the state
and public life, functioning of the constitutional state constructed in Kazakhstan.

According to the Concept of legal policy of the Republic of Kazakhstan for the period from 2010
to 2020 the civil procedural law is intended to provide availability of justice, the maximum realization of the
rights of participants of civil legal proceedings, timely protection and restoration of the violated rights and
personal freedoms, interests of society and the state. Statutory regulations of the existing civil procedural
legislation, pursuing these aims, have to consider fully the occurring changes caused by fast development
of economy and need of settlement of legal disputes, increase of legal literacy of citizens [3].

One of the factors defining development of process of democratization in the country is providing
to everyone availability of justice, and also fair and rather fast settlement of the legal conflicts. Ways of
achievement of such prosperity are various, in particular, in the State of the Nation of President of the Re-
public of Kazakhstan — the Leader of the nation Nursultan Nazarbayev to the people of Kazakhstan «Strate-
gy Kazakhstan — 2050»: the new political policy of the established state» is specified by one of the main di-
rections of Strategy realization by citizens of the right for judicial protection which is guaranteed by the Con-
stitution. For this purpose it is necessary to simplify the process of administration of justice, having relieved
it of excessive bureaucratic procedures. At the same time for unloading of courts it is necessary to continue
development of institutes of extrajudicial settlement of disputes [4]. It obliges scientists-jurists to revise
the existing civil procedural legislation, separate institutes of civil procedural law.

Judicial reform carried out in the Republic of Kazakhstan is aimed at the statement of the self-sufficient
and independent judicial authority, capable to protect the rights, freedoms and legitimate interests of citizens
and other legal entities. Achievement of this result isn't possible without studying of practice of realization
of problems of civil legal proceedings as effective justice assumes achievement by court of the purposes and
the tasks fixed by existing civil procedural law (Art. 5 of CPC of the Republic of Kazakhstan).

The existing Civil Procedural Code of the Republic of Kazakhstan is the code, one of the first on the
former Soviet Union space unifying civil legal proceedings. With adoption of the Civil Procedural Code
of the Republic of Kazakhstan certain steps towards simplification of civil legal proceedings are taken: writ
proceedings and trial of claim cases in the defendant’s absence (chapters 13 and 24 of Civil Procedural Code
of the Republic of Kazakhstan) are entered. However cardinal change of the civil procedural form which is
unmanageable and demanding considerable expenses by overwhelming quantity of civil cases considered
in court, didn't happen. In this plan it would be desirable to stop on some questions of improvement of the
Civil Procedural Code of the Republic of Kazakhstan regulating an order of administration of justice on civil
cases.

Here it should be noted two basic moments, from our point of view, complicating procedure of admin-
istration of justice on civil cases. First, often continuance of trial is caused by numerous adjournment of trial
of case, in consequence of absence any of participants of process, presentation of the counterclaim, and need
of representation or disclosure of additional evidences, attraction to participation in case of other persons,
need of commission of any other procedural actions.

The listed circumstances testify quite often to low-quality preparation of cases for public hearing.
One of the reasons of it is legislative imperfection. Secondly, norms about case preparation practically don't
provide measures for achievement of the agreement between disputing subjects, without bringing the begun
case to judicial proceedings. In this regard, questions of application of settlement arrangements need to be
regulated particularly in the Civil Procedural Code.

Thus the stage of preparation of case to judicial proceedings could combine successfully activities
for preparation of case to judicial proceedings and on dispute settlement. Advantages of application of pro-
cedures of dispute settlement at a stage of preparation of case to judicial proceedings are seen in the follow-
ing: first, the judge in parallel with implementation of preparation of case can render assistance to the parties
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in dispute settlement that will promote more thorough training of case with detailed clarification of positions
of the parties; secondly, it will help to the parties to fast track settlement of the disputable relations, to esti-
mate the possible continuity of development of judicial proceedings and to come to conclusion about its
need, and also to keep business relations with the partner [5; 19].

According to M.A. Manabayeva, for optimization of stage of preparation of case to judicial proceedings
and legal proceedings simplification, it is necessary to add part 2 of article 166 of CPC of the RK with new
task — compromise of the parties. In spite of the fact that compromise of the parties possibly on any piece
of judicial activity, at a stage of preparation of case in the court of the first instance its expediency and big
effectiveness is obvious [6;16].

In case of unsuccessfulness of attempts of settlement, civil process gains further development, the case
is submitted to stage of judicial proceedings where it is subject to settlement according to the general rules.

The general tasks of the stage of preparation of case to judicial proceedings in civil process treat com-
promise of the parties.

In spite of the fact that separate non-state procedures already practice in the Republic of Kazakhstan,
there was the certain legal base providing their application, all potential of these procedures isn't used.
The reason for that is existence in our society of factors constraining development of non-state procedures
of settlement of civil disputes. Among similar factors it is possible to call, imperfection of the legislation,
legal nihilism and uninformedness of entrepreneurs and representatives of a legal profession about opportu-
nities of settlement of disputes by means of non-state procedures, mentality of the population focused on ju-
dicial settlement of any legal conflicts, and also an insufficient theoretical readiness of problematic [5; 4].

In this regard legislators, scientists-jurists are faced by a task to develop conceptual approaches to applica-
tion of non-state procedures of settlement of civil disputes. Including doctrinal conceptual framework, signs,
and types of non-state procedures of settlement of civil disputes.

The purpose of the current legislation is aimed at pronouncement of the judgment in a case, instead of at
achievement of compromise between the parties of judicial dispute and conflict elimination in the relations.
And the usual understanding of the parties to the case which has developed during not of one ten years of the
period of the Soviet legal proceedings consists in aspiration to achieve the judgment favorable for them-
selves. Unlike it, in such countries as the U.S.A. and Great Britain only from 5 to 10-15 percent of the civil
cases begun in the court become a subject of judicial proceedings.

Broad practice of application of different types of compromise settlement of legal disputes is character-
istic feature of civil legal proceedings of the U.S.A. So, it is possible to specify the following most wide-
spread methods of settlement of disputes about the right: negotiations, mediation procedure, procurement,
serving as intermediary, adjudgement of a civil case by mini court or the appointed court arbitration, negotia-
tions on regulations and others.

The invitations to the judge of interested persons only for discussion of possibility of the settlement
agreement take place. Other form of reconciliation used in the U.S.A., this reconciliation by agreement of the
parties at which, the judge appoints the referee and submits him single or all controversial questions.
Conclusion of agreement is a task of the lawyer. Even before claim presentation lawyers of future claimants
usually consult to prospective defendants regarding peaceful settlement of legal disagreements.

As G.K.Dmitriyeva specifies, now total about twenty various procedures of settlement of disputes.
Division of alternative settlement of disputes into three main types is standard:

1. Negotiations (negotiation) — dispute settlement directly by the parties without participation of other
persons.

2. Mediation (mediation) — settlement of dispute with the help of the independent neutral intermediary
who promotes achievement by the agreement of parties.

3. Arbitration (arbitration) — settlement of dispute by means of the independent neutral person —
the arbitrator who passes the obligatory decision for the parties [7; 68].

To the number of alternative ways of settlement of civil disputes are carried: negotiations (negotiation);
negotiations with participation of the intermediary (facilitated negotiation or facilitation); mediation (mediation);
mediation — the arbitration court (mediation-arbitration, med-arb); «mini-court» (mini-trial); independent
examination on establishment of the actual facts of the case (neutral expert fact-finding); corporate ombuds-
man (corporate or organizational ombudsman); private judicial system (private court system) or the judge
«for rent» (rent-a-judge), and also the other procedures possessing given signs. The arbitration (the arbitra-
tion court, the international commercial arbitration) following logic of a similar image, also enters the volume
of analyzed concept [5; 12].
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Quite often to them refer claim production and the agreement of lawsuit. However, being directed
on non-judicial settlement of dispute, extrajudicial production and the agreement of lawsuit nevertheless
don't enter the volume of analyzed concept.

Rather the agreement of lawsuit it is emphasized that alternative ways of settlement of civil disputes
with the agreement of lawsuit are characterized by that the last is result on which achievement considered
procedures, and also means of legal registration and fixing of the termination of the dispute reached during
such procedures are directed [8; 44].

As for extrajudicial production, it, as we know, means assertion of right in the form of the requirement
of the interested person to the direct contractor about performance of obligations — presentation of com-
plaint and the answer to it that doesn't mean a meeting of the parties and direct settlement of disagreements.
Similar actions are characteristic for a preparatory stage of studied procedures, but can't be apprehended
as the independent finished procedure. Besides, extrajudicial production is the prerequisite to dynamics
of trial, in other words means of pre-judicial legal settlement, instead of non-state procedure of settlement
of disputes.

«It is necessary at first, to separate settlement arrangements from the agreement of lawsuit which can be
result not only settlement arrangements, but also negotiations, and mediation. Secondly, it is necessary
to distinguish compromise and mediation which are closely connected, but nevertheless are various», —
M.S. Suleiymenov notes. «The agreement of lawsuit can be concluded as a result of negotiations.

Means, we have such type of alternative procedure of settlement of disputes as negotiations (negotia-
tion). The agreement of lawsuit can be result of settlement arrangements which according to CPC the court
will be obliged to carry out. Then we have such type of alternative procedure of settlement of disputes
as compromise. The judge or the parties can attract for achievement of the agreement of lawsuit a mediator.
Then there will be such type of alternative procedure of settlement of disputes as mediation (mediation)» [9].

Need of elimination of internal problems and introduction of modern methods of consideration of civil
cases (application of settlement arrangements, legal proceedings simplification) is the main reason of reform-
ing. For an example, in England the main task of updating was need of ensuring availability of justice, elimi-
nation of extraordinary continuance of judicial proceedings, irrational complexity of legal proceedings.
In England civil legal proceedings are carried out by means of three procedures — consideration of the small
claims, the double quick order of proceeding and universal procedure [10].

Experience of many countries shows to us successful practice of application in settlement of legal dis-
putes of non-state procedures which in Anglo-American practice received the name of alternative ways
of settlement of legal disputes. The similar name of procedure received owing to that arose as alternative
to civil a legal proceeding which, despite its importance for society as a whole, is long, expensive, and diffi-
cult for participants of dispute.

Foreign experience shows that by means of introduction of alternative procedures it is possible not only
quickly and effectively to resolve civil disputes, but also to solve many problems of legal proceedings: con-
siderably to reduce number of cases subject to judicial trial, to simplify trial procedure, to lower a legal cost
for the parties, to reduce terms of consideration of cases.

Today in the Republic of Kazakhstan alternative ways of settlement of civil disputes weren't widely
spread, their further development is possible prospect on the far future, it is a critical need.

As the statistics testifies, today, unfortunately, in practice at administration of justice percent of using
of settlement arrangements during settlement of dispute is insignificant small. The standards of the civil pro-
cedural legislation promoted to this which don't put possibility of their wide use in an obligation of the par-
ties. Therefore today it is extremely important to popularize mediation among the population, to inform
the public representatives about its advantages, positive results of its using, to stimulate application of alter-
native ways of settlement of disputes at a stage of preparation of civil case to trial.

It should be noted that in the developed countries mediation wasn't simply legalized, it became a part
of culture. However competent work with mass consciousness for this purpose was required. If the institute
of mediation is entered in activity of law enforcement agencies, the considerable part of the population will
be able to get access to use of new possibility of compromise [11].

Summing up the results, it should be noted that it is necessary to develop system of civil legal procedural
norms allowing to carry out function of protection of legitimate interests and rights of citizens, organizations
fully, proceeding thus from the principle of equality of all before the law, the right for fair and public judicial
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proceedings by competent and independent court. The development of system approach in definition of cor-
relation of the principles of optionality and legality, competitiveness and an objective truth, legality and pro-
cedural economy is required.

For achievement of efficiency and simplified nature of judicial production on civil cases it is offered
to make changes to chapters 16 and 17 of Civil Procedural Code regulating preparation of case to judicial
proceedings and trial of case in court of the first instance. In particular, it is necessary to estimate possibility
of introduction at the current legislation of modern methods of consideration of civil cases, among which —
application of settlement arrangements, legal proceedings simplification, fixing of the principle of assistance
to peaceful settlement of dispute. The worthy place in the draft of Civil Procedural Code has to be allocated
for the mechanism of realization of alternative ways of settlement of disputes.

Need of introduction at legislative level of settlement arrangements, is dictated also by annual increase
of quantity of civil cases in the courts that is caused by development of the market relations and expansion of
volume and type of the objects which are in property at individuals. The application of these forms in prac-
tice of court at a stage of preparation of case to judicial proceedings, on the one hand, would allow to unload
courts, and with another — would guarantee real restoration of the violated right or legitimate interest as
compromise judgments developed with participation of the arguing parties would be a subject for execution.

The problems of application of alternative ways of settlement of civil disputes are: protection of the
rights and legitimate interests of citizens, organizations and state, legality and law order strengthening, pre-
vention of offenses; elimination of the legal conflict.

The realization of problems of alternative ways of settlement of civil disputes becomes possible only
at observance of such principles as legality, optionality, voluntariness, cooperation, independence and disin-
terestedness of the neutral person, informality, and also confidentiality.

Considering the foreign experience it is offered to fix legislatively other types of alternative ways
of regulation of civil disputes. In this connection, there is a need of introduction in the domestic legislation
of the following terms: family mediator, property mediator, negotiations (negotiation), the mediator
(mediation), the reciprocal concession, mini-process (mini-trial), the expert determination (expert
determination), the independent adjudication (adjudication), the simplified jury trial (summary jury trial).
Together with it, we suggest to enter for civil cases, in particular, into property and non-property disputes
an obligatory pre-judicial order of settlement of dispute with application of procedure of mediation.

Consideration of possibility of introduction in training programs of jurisprudential specialties of higher
educational institutions course «Alternatiny ways of settlement of civil disputes». This course promotes
increase of legal literacy of society, and also to propagandize value of application of alternative ways of set-
tlement of civil disputes among the population.

Thus, we consider that protection and restoration of the violated or challenged rights and freedoms
of individual persons and legitimate interests of legal entities, the state, respecting the rule of law in a civil
turn and the public relations, assistance to peaceful settlement of dispute, the prevention of offenses and for-
mation in the society of respect for the law and court has to be a problem of civil legal proceedings.
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I'.A.ImuscoBa

A3aMaTTBIK-KYKBIKTBIK JayJ1ap/bl peTTeyaiH 6ajama
TICiI/IepiHiH JaMybl

Makasa KyKbIKTBIK KaKTBIFBICTApAbl LICIIYAIH THIMAI Kypajbl PETiHIEC a3aMaTThIK-KYKBIKTBHIK JayJap/Ibl
perTeymiH Oanama ToCiIepiH KOJIaHy MoceNelepine apHaiFaH. A3aMaTTHIK-KYKBIKTHIK JlayJIapAbl peTTeymiH
Oamama ToCUIAEpiHIH YFBIMBI MEH Typiepi Typansl macene Kasakcran PecryOnmkachIHBIH 3aHHaMachIHIA
GipMarbIHAJIBI IIENTIMIH Tanmail OTBIPFAHIBIFEl JJCIACHAI. A3aMaTTHIK COT OH/IPiCiHE KAThICYLIbUIAP/IBIH
KYKBIKTapbIH OapblHIIIA ICKE achlpyFra, JKEKe TYJIFaHbIH OyY3bUIFAaH KYKBIKTaphl MEH OOCTaHIBIKTapbIH
YaKBITBUIBI KOpFay JKOHE KaJIIblHA KENTipyre Aayjiapibl COTTaH ThIC PETTEY HHCTUTYTTapblH IaMbITy
JKOJIBIMEH KOJI XKeTKi3yre 0oJazpl, coi ceOenTi Ka3ipri Ke3eHaeri KYKbIKTBIK TalacTapisl IIenryaiy OamaMa
TOCIIACPiHIH KYKBIKTHIK TAOUFaThI ailKbIHIANBII, 3€PTTEIII.

I'.A.NnpsacoBa

Pa3Butue anbTepHATHBHBIX CIIOCOO0B yperyJIupOBaHUA
rPaskIaHCKO-NIPABOBBIX CIIOPOB

CraThsl MOCBsILIIEHa MpoOJIeMaM NPHMEHEHUS albTEPHATUBHBIX CHOCOOOB YPEryaMpoBaHHsA I'PaXIaHCKO-
HPaBOBBIX CHOPOB KaK 3G ()EKTHBHOTO CPEICTBA PA3PEIICHHs IPABOBBIX KOH(IMKTOB. OTMEUEHO, YTO BOIPOC
0 TIOHATHU U BUJAaX albTEPHATUBHBIX CIIOCOOOB yPETYJIUPOBAHUS I'PaXIaHCKO-TIPABOBBIX CIIOPOB 3aKOHOMA-
TENBHO HE HallleJI OXHO3HAYHOTO paspemeHus B Pecrybmuke Kazaxcran. OnpeneneHo, 9T0 MaKCHUMAIBHYIO
peanu3anuio IpaB y4acTHUKOB I'PaKJaHCKOIO CyIOIPOU3BOJCTBA, CBOCBPEMEHHYIO 3aILUTY U BOCCTaHOBIIC-
HHUE HapyIICHHBIX NPaB M CBOOOJ JINYHOCTU BO3MOXKHO JOCTHYH ITyTeM Pa3BUTHSI HHCTUTYTOB BHECYHEOHOTO
YPEryIupoBaHus CIIOPOB, OATOMY B CTaThe M3ydeHa IIPaBoBasi MPUPOJa aJbTePHATHBHBIX CIIOCOOOB pa3pe-
LIEHUS TIPABOBLIX KOH(IIUKTOB B COBPEMEHHBII IEPHO/I.
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Marriage institute by the legislation of the Republic of Kazakhstan

In this article is defined legal statuses of the children born in marriage, and also the property relations be-
tween spouses. Are brought concept of institute of the marriage contract. Various theories which open the le-
gal nature of marriage speak. In the law there are some obstacles at a marriage. Such as: existence of other
registered marriage, related communications of future spouses, incapacity of one of future spouses, and also
marriage between adoptive parents and adopted. Much attention is paid to value of institute of marriage as to
a way of a regulation of the relations of spouses.

Key words: marriage, family, matrimony, the conflict, Code about marriage (matrimony) and family, marriage
institute, civil registers organ, relatives, foreign citizens.

Nature of legal marriage. Time for a long time legislation to assert certificate of marriage touching
against opinions took the place. In modern legal literature normative form the definition of marriage is given,
and this is due to such a point of view of many that the definition of marriage — is complex social phenome-
non. Because marriage is not just a legal norm, but also moral and ethical standards, in connection with this
it was not possible to give a precise definition of the right form of marriage. On this occasion
A.M. Nechayeva wrote this: «Internal sensitive and physical elements of marriage can not be settled law» [1; 19].

Formulated various theories to explain the legal nature of marriage. M.V. Antakolskaya describes mar-
riage as a contract and as a special institution. «Ethical explanation of marriage can not be attributed to the
legal industry, as well as all members of society can not oblige a homogeneous concept of marriage. Compli-
ance with the provisions of certain ethical rights era, the foundation of moral norms must allow settlement
rights and marital relations industry» she wrote [2; 109].

Conception of marriage on time of condition gained a foothold on and foreign legislation.
Three conclusion, that gained a foothold on foreign legislation, a look was formed: marriage — condition,
marriage — status, marriage — associations [3; 517].

On nowaday pore M.V. Antakolskaya, L.M. Pchelintseva, M.V. Krotova underlines nature
of citizenship-legal marriage. Kazakhstan authors, for example, M.Z. Mukanova according to a look
marriage gives concepts as following terms: the legal fact generating the marriage relations; personalities,
that stand in marriage, special status of legal. Coming from it, «marriage is explained in two meanings:
agreement on the marriage contract (law fact), by the legal nature is the civil contract; husband and wife
relations — personalities, that stand in marriage, special status of legal, special citizenship-legal is institute»
[4; 38].

In Republic Kazakhstan monogamous marriage knows only, it is a lot of states with polygamous
marriages. States systems of legal on today's a day choose one the standard marriage. Todays, the legal
system selects one sample of marriage. In continental and Anglo-American legal systems recognize
monogamous marriage law, and in countries with an Islamic legal system in Africa and is recognized by law
polygamous tank. However, the rule of law and legal practice itself leads to the acceptance of the two
samples of marriage. According to many the need for an increase in heterosexual marriages in the Americas
and Europe related to the approval of gay marriage (marriage between a woman and a woman or a marriage
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between a man and a man). And it is absolutely contrary to the nature of marriage. Today in countries such
as the Netherlands and France allowed the laws of such kind of marriage» [5; 71].

Marriage (husband and wife) is bore rights and duties between by husbands and wife property and
individually not property, family creates aim Kazakhstan republic law marked discipline side free and
complete agreement does man and woman interval eI even right union (1th 26th point of the article) [6].

Volitions was Given in a law to choose marriage, to marriage viz. to stand or him, that to violate,
mutual free agreement parties it is necessary. In marriage the married duties of rights is even, right
for women travelling not given to limit. this the woman house economy leads only occupies puts, is white
hero together business occupies, career tries allows. Married is a spouse relations, as usual life, stands
to marriage, till shown known one the term, carried out.

Only marriage, that was registered in Kazakhstan on state organ of civil registration, knows (2 article
of the Code of the Republic of Kazakhstan About marriage (matrimony) and family).

Kazakhstan marriage stands time domestic relation social, origin, national, language or what religion
looks citizen right limits any gives a kind prohibition is inlaid. The Married — travelling is not given to the
relations of husbands and wife relatives are mixed up.

One of a condition of a marriage is the free and full consent of the man and the woman, marrying and
achievement of age of consent by them. Marriage, that will saw, to show force, to cheat, if to frighten, what
was by cut up, he then uselessly talks to be knowable maybe. procedure of marriage begins with the oral and
written consent. thus the consent of parents and relatives isn't required. at the same time the consent
of parents is important for future family.

Go large importance creates for achievement years of marriage. To Marriage known one is spiritual and
force — to possess is needed to perfection of power, she associated known one by years. Corresponding our
to the law years of marriage — 18 years.

Civil registers organ argued reason is the state marriage years two year hangs term reduces takes.
People, that not attained years of marriage, to stand to marriage shooting — according to to the agreement
of mothers permission. Load or children give birth, army to activity invited, the minor create exact family
lies down on argued row of reasons. Your that at and except to be argued reasons maybe.

Marriage stands people medical, and also medical — genetic question and reproductive health protects
question according to the consultations takes, checks passes is. Touch conducted only by an agreement two
of people, at that stands such to check to marriage. marriage stands man checks result medical secret is and
I marriage stand intends man checks passes man agreement only declared maybe.

Stand the Future married — organ registration of spouses uniting about arrival in writing a kind
to declare needs to marriage. And me one registers organ together a statement gives for comes possibility is
the state as does is needed? Marriage saws argued reason registers organ comes takes the state I a man stands
wishes direction notarize statement profit does law permission give. To Marriage on organs state
by registration of marriage direct by participation man, that stands, cut up. Marriage according to a warrant
or through representatives to cut prohibition is inlaid.

Lock or what parted freedom of head, can to sit to marriage. But me state registers organ not, head
freedom divides in half place or arrest sits earth conducted.

In a law marriage cuts and obstacles were envisaged. this another is registered marriage is, the future
married ustomer me contains takes wasp marriage cuts.

To Marriage on organs state citizenship acts of businesses state by registration of marriage direct
by participation people, that stands, cut up. the registered marriage in compliance of the law generates
the rights and duties (13 article of the Code of the Republic of Kazakhstan About marriage (matrimony) and
family).

Obstacles him registration terms seat in a law to marriage gained a foothold (9-11 article of the Code
of the Republic of Kazakhstan About marriage (matrimony) and family). Condition seat to marriage force
of legal marriage what carries out, that to seize, it is necessary. Be Obstacles illegally talk marriage know.
Marriage terms registration — to marriage mutual free agreement personalities and to them necessary
to attain years of marriage.

To Marriage, that is mutual agreement personalities woman free and free union hero, turns out
importance of marriage. If personality, that will saw, to sit to marriage be what was forcedly, marriage then
was not considered freely (to show force, to cheat, to wrong or by a line psyche influence of man).
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Law asserts obligatory years of marriage. Consisting of legal marriage young maturity from young
begin is he 18 years (10 article of the Code of the Republic of Kazakhstan About marriage (matrimony) and
family).

In it time young people the physical, intellectual, full arrived at perfection side of the mental. Beginning
it young complete citizenship is conceived attempt ability, ability right and duty personal execution property
and individual citizenship on relations is conceived.

Though a law exposes same subzero years of marriage, and not asserts edge years of marriage. Facts
of what combines marriage and at wasp of citizens on high young, rarely meet not. The difference of age
of brachuyushchiya isn't of great importance.

In compliance to article 10 of the Code of the Republic of Kazakhstan About marriage (matrimony) and
a family, argued reason is the state state register office according to citizenship businesses act writes organ
marriage years two year hangs term reduces maybe. To Reduce years of marriage the last name 6enrimni-6ip
in only the state permission etinen. To Him reasons — minor girl pregnancy, she children gives birth, to be
exact relations of marriage, army to the debt invited. in all cases decrease in age of consent is carried out in
a consent getting married. To Years of marriage to marriage at man, that was not filled, the last name shot —
only by an agreement mothers or defenders permission.

Travelling not given at people, that stood in marriage, that one except was registered and be, to sit
to marriage. Marriage, that we said marriage except, while was yet registered cease or spoilt, is considered.
Therefore marriage stands personality only what marriage sits for front marriage breakage asserts document
a spouse dies about certification, marriage violates about certification offers is necessary. Saws me marriage
registers foreign citizen document first marriage about taking is, competense I a country organ is taken
marriage stands about certificate offers am needed. aforesaid condition woman and a man one is registered
marriage only stands law possibility expresses general marriage rule grounded. Marriage to register not are
exact (registered oneself not) domestic relations contradictory be, but general marriage rule saws first
marriage only only exact is destroyed, law marked discipline is destroyed the state takes seat.

Near relatives, that spread from according to direct to the origin parents one and parents separately
father or mother general brothers and sisters, contains a customer me adopted interval marriage travelling is
given (parents and children, grand-dad, grandmother and grandchildren). such the prohibition is because,
because the family marriage heritage according to generation patient top percent, generation development
blights — consciousness development Texxenyi, talks defects brings. For example, the married — two grand-
dad spreads brother and kid sister — a relative is family Down syndrome patient and heavy pathologies H is
ill children number two stake much.

To Marriage at near wasp of relatives to forbid ethics stand — civilized man blood is mixed up natural
sense to fastidiousness, disgust.

Bread-winner I contained to marriage between by a customer to forbid settled: they are made even
according to the last name parents and children to the duties of rights. A law sense and norm according to,
this the prohibition stepfather and stepdaughter, stepmother and stepchild interval marriage and spreads is
necessary, because me interval and parents and children inherent gives birth relation is conceived.

Same is not one the soul patient the impression court not capable talks is knowable personality interval
FBI marriage travelling given, because incompetent personality creator attempt understands and me manage
take. Gathers to say, you he sits to marriage judicious to will ability. Incompetent interest of personality aim
Such the prohibition — to protect, because of him the state seat to marriage to compel to weaken maybe.
Consciousness together anticipates That not correct there is a generation benefit. Patient of the mental
or consciousness mostly is heritage patient not correct.

These make condition sufficiently faithful, associate protects individual and public interests by life
of family. They marriage the physical insufficiency and the moral is protects consequence the mental.
Compels through combines marriage or early young marriage sits, near relative wasp ¥bI marriage union,
much woman takes, other and law requirement rejection family scandal because is maybe, married inability
child give birth bring, other and family activity carry out allow. What gained a foothold in it the state, is
possible to talk about efficiency of norm. And editions, that sometimes a doubt puts requirement about years
of marriage, noticed. such the suggestion supports finds maybe, because young people husband and wife sibix
life the physical and the moral ready is, domestic life except level ri grounded psychology, vital experience
material possibility requires forgets is necessar. Therefore early young marriage permission gives, children
education and me pastures contains, talks, incorporated general life the married — spouse provides inability,
early does union a father is certainly, anticipates law fastened requirement any the trouble talks is, marriage
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sits necessary condition one time some material account names is, ten domestic life plans is material
apartness. And also the future husbands and wife are about health first well-informed superfluously does not.
Statistics specified As though, married is the state of health one frequent divorce because. Marriage
in Literatures is talked and other on to register about requirements. Such the opinion a concept gives
operating law fastened marriage sits condition sufficiently advantageous and unpleasant consequence does
that is serves talks conclusion comes.

At a marriage with a foreign element it is necessary to consider permission of two problems: form and
order of a marriage of that state which possesses the right to define capacity getting married.

Zh.S. Kaipbergenova this the question foreign element difficult the family and marriage relation
concept certificate gives begins necessary talks considers and this concept such authorship certificate offers:
«different mourning owner or different earth stands marriage foreign element difficult the family and
marriage relation is personality and spouse family member is is conceived property not and property
relation» [7; 7]. Certainly, unbecoming compressed sheep dung complete by an agreement by it by a
certificate, especially, participated to marriage personalities (that force not stood to marriage), and associate
to the relations not property all it is possible but in general kind her to accept to guidance (for example, row
being due there is a spouse not property rights according to nature the last name only maybe).

230 article of The Code of the Republic of Kazakhstan About marriage (matrimony) and family about
2011 year 26 December corresponding Kazakhstan republic out of earth Kazakhstan republic citizen interval
and Kazakhstan republic citizen and foreigner or persons without citizenship interval is cut up marriage, me
transmigrate marriage be cut up the state legislation keep sit do, Kazakhstan republic suitable talk be knowa-
ble [6]. Not from look Typymsr on citizenship of personality on it marriage, on territory Republic Kazakhstan
deck-house of marriage object and procedure Kazakhstan legislation. 230-article 2-point of The Code of the
Republic of Kazakhstan About marriage (matrimony) and family maintenance out of earth foreigner interval
is cut up marriage, I transmigrate does state legislation keeps sits is cut up, saw me Kazakhstan republic
legislation contradictory come, Kazakhstan republic suitable talk be knowable.

Capacity of persons getting married is regulated under the law of that state where marriage was
registered. Habit, that country personality dense connection is and me individual status about, right talents
about look this country law. Marriage personality citizenship the state legislation marriage years, me reduces
opportunity, young filled parents or marriage cuts me exchanges personality a consent takes opportunity,
marriage is cut up the family associates gives except and increases requirement turns out. Marriage cuts but
Kazakhstan territory marriage personality national legislation requirement except, is is considered, the
Republic of Kazakhstan marriage and family code the 9—11-article finds limitation strict is saved is necessary [6].

And also, Kazakhstan territory out of earth citizen interval is cut up marriage and Kazakhstan citizen
and foreigners or persons without citizenship interval is cut up marriage me transmigrates marriage is cut up
the state law keeps sits do, Kazakhstan marriage and family about law limited state add Kazakhstan legal talk
be knowable. It means the right of a marriage of citizens of the Republic of Kazakhstan in foreign authorized
bodies. Here so, Kazakhstan territory out of earth, Kazakhstan citizen and foreigners citizen or citizenship no
personality interval mutual marriage is cut up. Such the deck-house object and orderi and, marriage to cuts
organ marriage turns out by the legislation of the state. For example, if Kazakhstan marriage of citizen, that
will saw, be the religious in establishments permission in a country religious customs in accordance cut up, it
suitable being in Kazakhstan is considered [8]. One of contracts which recognizes marriage lawful this
restriction of article 9—11 of the code about marriage and a family of the Republic of Kazakhstan. Marriage
in the state, that not executed These the requirements, in Kazakhstan illegally talk knows. Marriage turns out
correspondingly to the legislation of country, Marriage illegally talks to know in time cutting was used.

In 1th point 27th the article Constitution Republic Kazakhstan marriage, family, mother, father and
children affected on solicitude of the state be. Not and corresponding 2th to the article Code, legislation
of marriage-family Republic Kazakhstan: marriage union man and woman freedom; the family equality
rights for husbands and wife; inadmissibility of any intervention someone in family affairs; permissions
of intra family questions by a mutual consent; priority of family education of children, cares of their
development and welfare; priority protection of the rights and interests of minor, elderly and disabled family
members; members family without difficulty to carry out rights to provide, these the rights through a court
to protect grounded to principles of possibilities.

Marriage touching such free rule 1996 year 16 December day is accepted international citizenship and
political right about Pact spectacle finds [9]. It Pact 23th in the article Obinait affected: Family is natural and
basic nest society and the state possesses to the right from a side to be protected society. To marriage heroes
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and women, that attained years of Marriage, to stand and right creation of the family knows. Without
a consent first not can cut up one the marriage to him typymsl and epkin of personalities complete. Pact
participant the state marriage stands, marriage the state and marriage violates touching husband and wife
right and duty equality providing for touches measure accepts is needed».

«And citizenship is no» the family creates personalities touching laws of family to be used comes true
with foreigners through different state organs (Citizenship acts of businesses registers, to solicitude organs
taking, state places of law). Analogical measures carried out and by organs foreign competense.
Establishments consular adding to It, to examine domestic questions bends competence.

Foreign citizen and citizenship is no personality created marriage touching domestic legislation is used
competent organ submits, especially alimony pays touching rule-making the state. This the earth 1994 year 9
September Commonwealth of Independent States country does citizen social manual, having children family
indemnification pay and alimony pays area circumference right guarantee about the finished speaking names
direction [10].

Go out into Republic Kazakhstan on to examine matters of citizenship foreign citizen identical form
marriage. Citizenship acts of government businesses Marriage is cut up on organs registration. Religious
marriages between by a citizen Kazakhstan, citizen and foreign country/pl not register oneself in Kazakhstan.
To Status «foreign citizens to register the last name reason through establishment in marriage» can
to possess.

Common and identical legislation, that puts in order on international circle of right «element
of foreigner» eat marriage relations, absence the state interval does condition marriage-family question is
conceived dispute decides main mechanism. Such makes condition serves area circumference spacious is and
I last name citizenship and domestic dispute decide rule does only puts, and also, court organ interval
collaboration and put in order sit. That together, me citizen interest, procedure right foreign law protects,
citizenship and family question court decision me implementation, court sentence is carried out and question
provide. Any the citizen man right universal declaration 16 the article 2 point shown marriage the last name
two side free and complete agreement only is created talks rule memorizes is necessary [11]. And Republic
Kazakhstan, that all United, goes down on knees as member-countries organization of nations international
to the right ravine exact to the credos, accepts to guidance it rule.

Different the state citizen unites family creates result benefit steel contests puts in order, and me the
legal renders support is directed finished speaking this country territorial international right develops
important deposit add clear. Taking seat, on territory of Kazakhstan «element of foreigner» eat not from look
marriages on nation, on an origin, into language, gives. but, international right according to, hero and woman
combines marriage free and even right takes into account sits, marriage legal consequence different the state
special and takes into account is necessary. And opposite to the places, that start «It foreigner element» some
the states, necessary to take into account. For example, husband and wife alimony touching business judges
what country law applies necessary exposes takes, tormented lies circumstance and meets. Kazakhstan, to the
legislation touching internal rules these the industries about marriage, was created correspondingly
international to the norms rights human kemxaktel my finished speaking I. Word», on it territory
of Kazakhstan not will look at religious trust people, on citizenship, on nation, family createsy.

Kazakhstan and Islam right marriage institute compares it is necessary talks considers, because me
country Islam country a relation top. This is the country citizen and Republic of Kazakhstan citizen interval
FbI marriage relation brings maybe.

Marriage it at first union man and woman. It certificate corresponds two legal and to the system. some
the country official status possesses the same-sex marriage Republic of Kazakhstan citizenship businesses
act state registers organ registers oneself lies, and Muslim doctrine according to crime is.

Marriage legal nature comes is, the finished speaking legal muslim legislation corresponding marriage,
marriage creates back husband and wife for right and duty bears citizenship is is counted. In and the state,
that not saved agreement of marriage religious habit-traditions, is justly, and however they are saved [12; 48].

Domestic legal according to questions laws unification associate attempts very difficult and to carry out
is difficult. In to connection from by it 1902—-1906 years Hague, that was accepted, conventions, first steel
of steps, that was done on aim forming homogeneity application of the conflict on right for family norms.
Regret wraps up this the convention added the state number is no much, accordingly marriage stands and
violates, guardianship and patronage question puts in order dedicated this the convention spacious spreads no.

Conventions, in that XIX was accepted end of century XX on head of century, operates to nowaday
day, to talk it is necessary. They: that 1956 year alimony was used connection to the obligations, about a law
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Marriage institute by the legislation...

Convention of Hague; 1956 year alimony to hear about obligations according to doing decisions I to carry
out Convention of Hague; about citizenship of woman in 1958 year marriage Convention; Children, that
marriage was born, about the state of legal Convention (Strasbourg, 1975 year); what was used connection
1961 year minor to protect, about a right and about a competense Convention; internationally to steal what
1980 year child, citizenship about aspects Convention of Hague and yet once except lies.

Necessarily be, these the conventions to talk needed to the presence of the States. this the convention
added and obligatory is the state and, man and woman union motion the legal raft bears question, family
relation decides motion increases contradiction is conceived.

Presence, at that will make condition before requirement in experience to marriage from to stand, turned
out the states on system of legal. To It make condition, it is possible to lay to sleep: not to be was born
relation, that; third agreement of personalities; to the years of marriage filled and yet once except lies.

Terms standing was on on each other alike come in marriage, that was envisaged on legislation of the
states, that increased. In general kind talk they: to arrive at years of marriage; to marriage to go down
intention personalities near relation not are not on a relation; not to be patients, that was envisaged in a law;
parents, on protecting or permission, gave that personalities, that exchange them.

Certainly afore-named requirements different turn out look in the state. For example, marriage years
takes is, much country me woman and hero for — 18 years talks marked, and row muslim country woman
for — 15 year talk fastened. In Kazakhstan about Marriage and about family for men and for women on time
years of marriage marked Law 18 years. Argued reason is the state state register office according
to citizenship businesses act writes organ marriage years two year hangs term reduces maybe.

To Toplaces, on that prevents deck-house afore-named marriage, near relation and there is a relation
laid to sleep. And it different turns out look in the state. The brothers and sisters one the state law according
to near relative one time marked is, two one the state other and gives birth lays to sleep. Republic
of Kazakhstan near relative talks parents, children, contains customer, parents one and parents separately
brother-cadet and sister (junior brother-sisters), grand-dad, grandmother, grandchild is knowable.

Some in countries to marriage man woman on each other, on direction of health medical document
to hand over and to specify him tore to pieces. Not and, what not claim as a ten on legislation Republic
of Kazakhstan. Law last name, marriage stands persons interested man are medical, and also medicogenetic
question and reproductive health protects question according to advice gives me checks marriage and also
specialized health preservation establishment and stands man two agreement only conducted i, checks result
secret be Fo and me marriage stand intend man, check pass man agreement only declared maybe.
In Republic of Kazakhstan patient or consciousness the mental travelling not given people, at that
incompetently talk to the rafts court, to stand to marriage.

Such to marriage contradictions at wasp of the states on discipline standing, what international make
condition, is done there was reason. These the contradictions on 1928 year Bustamante in Code, 1978 year
marriage to cut and justly talk him to know in Convention, 1940 year international citizenship was recorded
about a right on a condition.

That, looks sits as, marriage question domestic marriage relation one time compels to come industry Fbr
the state legislation different is raft confusion goes down begins, «that, marriage, what limped slightly»,
there is a benefit and and other takes seat unpleasant the states. The state legislation this the question puts in
order sits tries, row the state except country the finished speaking is not me question complete decides is
maybe. There fore objects organization that question of marriage row intergovernmental make condition,
first revolved.
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A.K.Hypxanoa

Ka3zakcran Pecny0/iuKachbIHBIH 3aHHAMACHI 0OMBIHIIA HEKe HHCTUTYThI

Makanazna 3aHIbl HeKeJle TYbUIFaH OananapablH KYKBIKTHIK JKarJaibl, COHBIMEH Oipre epiri-3aibInThuIapAbIH
MYJIKTIK KaThIHACTAphl aHBIKTANIbL. ABTOpP HEKe IIApThl WHCTHTYTHIHBIH TYCIHITIH KentipreH. HekeHin
KYKBIKTBIK TAQOWFATBIH TYCIHAIPETIH op TYpPJ TEOpHsulap 3epTTelNill, 3aHJa HeKe KHIOFa KeAeprijiep aram
KOPCETIIreH, OJap: e3re TIPKeNreH HEeKeHiH 00iybl, Ooyamiak epii-3aifbINThUIap/ABbIH JKaKbIH TYBICTBIFBI,
HeKere TYpYIIbUIapIbIH OipeyiHiH ic-opekeTke Kabijerci3niri, coHmaii-ak Oama acepan axyuibuiap MeH
acelpan ajfaHgap apacblHAa HeKe KHio. Heke HMHCTHTYTBIHBIH MaHBI3ABUIBIFBL  €pIli-3aHbIITHUIAPIbIH
KaThIHACTApbIH PETTEHTIH TOCUI PETiH/e KapaCThIPbUIBL.

A K.Hypxanosa

I/IHCTHTYT ﬁpaKa M0 3aKOHOAATEJIbCTBY PeCHY6.]'lI/IRI/I Ka3zaxcran

B craTtbe omnpeneseHsl NpaBoBbIe MOJOKEHHUS NeTei, pOXKACHHBIX B Opake, a TakkKe MMYILIECTBEHHbIE OTHO-
LIEHUs] MEXAY CyNpyramu. ABTOpOM NPHUBEICHO MOHATHE MHCTUTYTa OpadHoro aoroopa. OOBSICHEHBI TEO-
pMH, KOTOpBIE PACKphIBAIOT NPABOBYIO HpHUpoAy Opaka. OTMEYEHO, YTO B 3aKOHE HMEIOTCS HEKOTOpBIE
MPENATCTBUSL TIPH 3aKIMIOYEHMH Opaka, TakWe Kak: HaJIW4ue Jpyroro 3aperducTPHPOBAHHOTO Opaxa,
POACTBEHHBIE CBS3U OYIYIIUX CYHNpPYroB, HEJEECIIOCOOHOCTh OJHOTO U3 OyIyIIMX CYHpYyroB, a Takxke Opak
MEXKy YCHIHOBHTEISIMH U yCHIHOBJICHHBIMH. BoJbIlioe BHUMaHUE yAEIEHO 3HAUCHUIO MHCTUTYTa Opaka Kak
crioco0a periaaMeHTauy OTHOLIEHHH CYIpyToB.
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IIpaBoBoOili cTaTyCc KOCMOHABTOB

B crathe oTMEUEHO, UTO B CBSI3H C NEPBBIM MOJIETOM YEJIOBEKAa B KOCMOC BO3HHKIIA HEOOXOAUMOCTh B MEXK-
JyHapOJIHO-IIPaBOBOM OIPENENICHUH M 3aKPEIUICHUH CTaTyca KOCMOHABTOB. PaccMOTpeHbI JOKTPHHAIbHBIE
TIOJIOXKeHNUS M KItoueBble TokyMeHTsl OOH B 006macTit KOCMHYECKOH ASSATEIFHOCTH, 3aTpariuBalolie CTaTyc
KOCMOHABTOB U IOPUCAUKIMIO FOCYJAPCTB B UX OTHOIICHHH. IIpoaHanu3upoBaHO HALMOHAIBHOE 3aKOHOA-
TenbeTBO PecmyGumnkn Kasaxcran Ha mpeMeT COOTBETCTBHS HOPMaM MEXXKIyHapOJHOTO KOCMUYECKOTO IpaBa
B JIaHHOH cdepe; 0003HaYeHBI HEKOTOPBIC MPOOIEMBI M IIPEJIOKEHBI ITyTH BOZMOKHOTO PELICHHSI.

Kniouesvie cnosa: komurer OOH 1o xocMoCy, KOCMOHABT, MEXIYHapOJHOE KOCMHYECKOe MpaBo, Pecry6nu-
ka Ka3zaxcran, ropucaukuus.

12 anpenst 1961 1. cocTosIICS TIEPBBIN MOJIET YEIOBEKa B KOCMOC. DTO BaKHOE COOBITHE TOJIOKIIIO Ha-
9JaJI0 HOBOM KocMHUecKoi 3pe denoBeuecTa. [lomet FO.A.I'arapyHa OoTKpBUT HOBBIE IMEPCIIEKTHBEI MUPHOTO
OCBOCHUS KOCMOca, 0003HaYMI HEOOXOAUMOCTh MEKAYHAPOIHO-TTPABOBOM PETIAMEHTAIINH, YCHIICHUS MEXK-
JTyHapOJTHOTO COTPYTHUYECTBA B 3TOH cdepe. 3a mpoleaiiee BpeMs B KOCMOCEe MOOBIBAJI0 MHOTO KOCMOHAB-
TOB, CTaJ M JaKe MOSBIATHCA KOCMUYECKHe TypucThl. OIHAKO BOIPOC MPAaBOBOTO CTaTyca KOCMOHABTOB
JIO CHIX TIOp TPEICTaBIIsICT TeMy JUIsl criopoB u obcyxaenmin. 7 ampens 2011 r. I'enepanpHas Accambies
OOH nposo3srnacuna 12 anpens MexxayHapoaHbIM JHEM IOJIeTa YeloBeKa B KocMoc. Tem caMbIM B ouepeni-
HOM pa3 ObUIa MOATBEPKACHA BaXKHAS POJIH KOCMOHABTOB M HX MUCCHHU CO CTOPOHBI MUPOBOTO COOOIIIECTBA.

Ilo mMepe MPOHMKHOBEHHS YEIOBEKa B KOCMOC BO3HHUKJIA MpPaKTH4YecKas HEOOXOAMMOCTH B MPAaBOBOM
PETyJIMPOBaHNUU OOINECTBEHHBIX OTHOIICHUH, CBS3aHHBIX C OCBOCHHEM M HCIIOJIB30BAHUEM KOCMHYECKOTO
npoctpancTBa. Yxe B Hayane 1960-x rr. I'enepansHast Accambness OOH npusHana «oOmmii uHTEpeC 4emo-
BEUECTBA B KOCMHUYECKOM TpocTpancTBey. Ilom arunoit OOH 6butH BEIpabOTAaHBI M1 OCHOBHBIE MEKTyHAPOI-
HbIE€ MPUHIIMUITBI UCCIACAOBAHUS U UCOIb30BaHUA KocMoca. OHU JIeTH B OCHOBY MPHUHATHIX B 1960-1970-x rT.
MSATH MEXTYHAPOJHBIX aKTOB, KOTOPHIC M CeWYac COCTaBISIOT (DYHIAMEHT MEXIYHAPOTHOTO MPaBOIOPSIKA
B KocMmoce: J[oroBop o mpHHIIUNAX IEATEIbHOCTH TOCYAAPCTB M0 MUCCIIEOBAHUIO U MCIIONB30BAHNUIO KOCMH-
YECKOTO MPOCTpaHCTBa, BKIodas JIyny u apyrue HebecHble Tena (JoroBop mo xocmocy 1967 1.); Cornamre-
HUE O CIIaCaHWH KOCMOHABTOB, BO3BPAIICHUH KOCMOHABTOB U BO3BPAIICHUN O0BEKTOB, 3aITyIICHHBIX B KOC-
Mudeckoe poctpancTBo (CornameHne o cracaHuyd KocMOHaBTOB 1968 1.); KoHBeHITNSA 0 MEXTyHApOTHON
OTBETCTBEHHOCTH 3a yIep0, MPUUYMHEHHBIH KOCMHUUECKUMHU oO0bekTamu (1972 1.); KoHBEeHIIUS 0 perucrpa-
MU 00BEKTOB, 3aITyCKAEMbIX B KOCMHYECKOE MPOCTpaHCTBO (1974 r.); CornamieHue o JAEATEIbHOCTH TOCY-
napctB Ha Jlyne u apyrux nebecubix Tenax (Cormamenue o Jlyne 1979 r.) [1; 692, 693]. Ilepeunciennsie
MexayHaponHsie 1okyMeHTsl OOH sBisiroTcsi 6a30BBIMH HCTOYHHKAMU MEXKIYHAPOTHOTO KOCMHUYECKOTO
mpaBa. M kaxmoe w3 HUX B OOJIBIICH WM MEHBIICH CTEHCHH 3aTparuBaeT BOMPOCHI MEXKITYHAPOJHO-
MPaBOBOT'O CTaTyca KOCMOHABTOB.

B cornameHusx mo MexayHapoOAHOMY KOCMHUYECKOMY TpaBy Julsi 0003HAYCHUS JIHII, COBEPIIAIOIINX
KOCMHUYECKHE TIOJIEThl M HaXOAIINXCS HA OOPTY KOCMUYECKHX OOBEKTOB MM HAa HEOECHBIX TellaX, MCIIONb-
3YIOTCSl Pa3JIMYHBIC TEPMUHBI: «KOCMOHABTEDY, «IKUIAXKY, IIEPCOHAT, IPEICTABUTEIN, «IHALA Ha OOPTY
KOCMHYECKOTO O00BEKTa». DTO He 03HAYaeT, OJHAKO, YTO HOPMBI MEXAYHApOJHOTO KOCMHUYECKOTO MpaBa
YCTaHABIUBAIOT Pa3U4Xs B MPABOBOM PEXUME JIHII, COBEPIIAIONINX KOCMUYECKUE MTOJIETHI, B 3aBUCIMOCTH
OT BBITIOJTHACMBIX UMK (PYHKIIUH WM 110 KaKMM-JIMOO MHBIM pu3HakaMm. He3aBHUCHMO OT TOTO, SIBISIFOTCS JIX
TaKWe JINIa BOCHHBIMH WM TPAKIAHCKUMH, YIIPABISIOT JTU OHU KOCMHUYECKUM KOPAOJIEM HIIM BBITIOJHSIOT
HaYYHO-HCCIIeIoBaTebckie (DYHKIINH, a TAKIKE HE3aBHCUMO OT MX I'PaXKJAHCKOH MPUHAIC)KHOCTH BCE OHU
C TOYKH 3PECHHS MEXIYHAPOTHOTO KOCMHYECKOTO IpaBa UMEIOT OAMHAKOBBIN CTaTyCc KOCMOHABTOB [2; 189].
Bmecre ¢ TeM Ha COBpEMEHHOM 3Tare pa3BUTHS MUPOBOW KOCMOHABTHKHU M COTPYIHHYECTBA B ATOU cdepe
MBI MOKEM IPOTHO3MPOBATH MOSIBIIEHUE HOBBIX TEPMHUHOB TSI 0003HAYEHUS JIUII, MTPEOBIBAIOIINX B KOCMH-
YecKOM MPOCTPaHCTBE. B uacTHOCTH, yXKe ceivac B IOPUIUYECKON JTUTEPaType BCE Yalle cTail 00CYyKIaThCs
BOIPOC O MPABOBOM CTAaTyCE TaK Ha3bIBAEMBIX «KOCMUYECKUX TypUCTOBY». C YCHIICHHEM MHTEpEeca CO CTOPO-
HBI TOCYAapCTB K OCBOCHHI0O KOCMHUYECKOTO MPOCTPAHCTBA JIOMMYCTUMO OCYIIECTBICHUE IMOJIETOB M JIPYTHX
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«IMacCaXUPOB», KOTOPHIE TAKXKE MOTPEOYIOT COOTBETCTBYIOIICH TSPMUHOIOTHH, KIACCU(PHUKAIIY 10 KaTero-
PHUSM M OCYIIECTBICHUS MEXIyHAPOTHO-IIPABOBOM permamMeHTanyu (TI0 aHAJIOTHH C MOPCKUM M BO3AYIIIHBIM
IIPaBOM).

KitoueBsie MexayHapoaable uctounnku npaBa OOH B chepe KocMUUECKOH JesSTENTLHOCTH HEOIHO-
KpaTHO YINOMHHAIOT B CBOMX HOpPMax YCTOWYMBBIA TEPMHUH «KOCMOHABT». B 3TOM CBA3M B JAHHOW CTaThe
mo00e JINI0, HAXOIAIIeecs C COOTBETCTBYIOMIEH MHCCHEH B KOCMHYECKOM MPOCTPAHCTBE, OyAET paccMar-
pPUBATHCS B paMKaxX ONPEICIICHUS «KOCMOHABTY.

[Ipexae yem mepeliTy K aHANIM3Y MPABOBOTO CTaTyca, HEOOXOAMMO OMPEACITUTHCS C COJCPKAHUEM U
3HaYEHHEM HEIMOCPEICTBEHHO TEPMUHA «KOCMOHABT». B 3TOM ciydae obpaTuMcs K HEKOTOPBIM TOJIKOBBIM
cioBapsm. K mpumepy, o01ryro HHTEpIPETAINIO JaHHOTO TEPMHHA JaeT TOJIKOBBIM CJIOBAPh PYCCKOTO A3BIKA
(Tak HazpBaeMbIil «CioBaps OXeroBay), COTIIACHO KOTOPOMY «KOCMOHABT — 3TO CIEIHAIUCT, COBEPILIAIO-
I TO0JeT B KOCMHYECKOM MpOCTpaHCTBe. [IpM 3TOM BBIAENSAIOTCS JIETYHMK-KOCMOHABT, KOCMOHABT-
nccienosarenb» [3]. bomee cnennann3upoBaHHOE, 2 IMEHHO MEXIYHAPOIHO-TIPABOBOE TOIKOBAaHHUE OIpe-
JISNISIET CIIOBaph MEXKYHAPOAHOTO KOCMUYECKOT0 IpaBa. Tak, KOCMOHABT (OT rped. kosmos — CTpOH, mopsi-
JOoK, Mup, BcenenHas u nautes — MoperiaBaTelb) — TEPMUH, HIUPOKO UCHOIB3YEMBIM B MEXIYHAPOIHBIX
COTJIAIIICHHSIX U B JINTEPATypE HA PYCCKOM SI3bIKE (AHTI. — asfronaut — acTPOHABT), HO HE UMEIOLTUI eIn-
HOTO JOTOBOPHOTO WX JAOKTPUHAJIBHOTO OmMpenaesicHus. B nurepaType no KOCMOHABTUKE MO STUM TEPMHU-
HOM TIOHMMAETCS YEJIOBEK, MPOIIC/IINN CIIESIUATEHY0 MEAMKO-OMOIOTHYECKYI0 U TEXHHUYECKYHO MOITOTOB-
Ky Y MPUHSBIINK y9acTHe B KOCMUYECKOM ITOJIETe B KaUueCTBE KOMaHINPa KOCMUYECKOT0 KOpabis WK uJie-
Ha dKumaxa. B HeKoTophIx paboTax Mo KOCMUYECKOMY TIPaBy B KaueCTBE KPUTEPHEB OINPENEICHNUS TEPMHIHA
«KOCMOHABT» MPEJIAracTCs CYUTATh (PAKT OCYIIECTBICHUS JTMIIOM KOCMHYECKOTO T0JIETa, & TAKKE COOTBET-
CTBHE €r0 JeSITeNbHOCTH MOJETHOMY 33JaHHI0, HOPMaM M TPHUHIMIIAM MEXIYHApOJHOTO KOCMHYECKOTO
mpasa [4; 118].

B cBs3u ¢ oTCyTCTBHEM HOPMATHUBHOTO OIPEACICHHS TEPMHHA «KOCMOHABT» («astronaut»), a TakxKe
Ha OCHOBAHHMH OOINUX MPABUJ TOJKOBAHUS JOTOBOPOB, YCTAaHOBJICHHBIX CT.31 BeHCKOI KOHBEHIMH O TIpaBe
MEXIYHAPOIHBIX ITOrOBOPOB 1969 r., MOXKHO OOpaTUTHCA K OOIIEYNOTPEOUTEIHLHOMY 3HAYCHHIO JAaHHOTO
TepMHUHA. B pa3inuuyHBIX 3HIUKIIONEINYECKAX M3aHUSX KOCMOHABT (ACTPOHABT) OMPEACIACTCS KaK «Uello-
BEK, MIPOBOJISAIINIA UCTIBITAHHS U SKCILTYyaTaI[UI0 KOCMUYECKON TEXHUKU B KOCMHUYECKOM IIOJIETE, JINOO KaK
«YENOoBeK, MMIOTUPYIOIINA KOCMUYECKHE alliapaThl, YIPABIAIOMNN UX CHCTEMaMH WIIH BBITTOTHSIONINA Ha-
YYHBIE UCCIIEIOBaHUA Ha OOpPTY B XOA€ KOCMHYECKOTO moseray. OIHaKo MCIONb30BaHNE YKa3aHHBIX OIpe-
JICJICHUM, TeM He MEHee, HE JaeT OTBETa Ha HEKOTOPBIC BaXKHBIC BOIPOCHI, CBA3AHHBIC C IPUMEHEHUEM MEX-
JTYHAPOJHBIX TOTOBOPOB, PETYIMPYIONINX KOCMHUECKYIO JEATEIBHOCTE [5; 94].

B cootBercTBHE ¢ monoxkeHusMu J[oroBopa mo kocMocy 1967 T. KOCMOHABTHI pacCMaTPHBAIOTCS Kak
«IIOCIIAHIIBI YeJIoBeYeCTBa B KOcMOC» (CT. V) [6]. HekoTopsiMu aBTOpaMu 0OOCHOBBIBACTCS TOYKA 3PCHUS
OTHOCHUTEIHHO MEXIYHAPOJHON KOCMHUYECKON MPaBOCYOBEKTHOCTH OTACIBHBIX WHAMBHIOB ((PU3NIECCKUX
nuit). B moaTeepikneHue aemaroTcs cChUTKA Ha cT. V JloroBopa mo kocMocy 1967 1. M1 B 3TOM CMBICIE MBI
COIJIacHBI ¢ TOYKOM 3peHus mpodeccopa I'.I1. XKykoBa 0 ToM, YTO MMOHITHE IIOCIAHEI] YSIIOBEUECTBA B KOC-
MOcC» B KOHTeKcTe [loroBopa mo kocmocy 1967 T. He 03HauaeT NMpU3HAHUS KOCMOHABTOB CYOBEKTAMH MEXK-
IyHapoIHOTO mpasa. JlaHHas GopMyIHMpOBKa HOCHT XapaKTep TOPKECTBEHHOTO MPU3HAHUS KOCMOHABTA KaK
JUYHOCTH, COBEPIIAIOIIEH CBOM MOJIETH HA 0J1aro BCEro YejoBeyecTBa. BMecTe ¢ TeM CTONb BBICOKAsI OLIEH-
Ka BBIMOJIHAEMON KOCMOHABTAMU MUCCUH OOSI3BIBACT TOCYAAPCTBAa MPUHUMATh BCE BO3MOXKHBIE MEPHI TI0 0Xpa-
HE UX >KU3HHU U 370pOBbs [7; 54].

Jns onpeneneHus MPaBOBOTO CTAaTyca dKUIaka MEKIyHapoaHou kocmudeckoit cranmmu (MKC) Baxk-
Hoe 3HaueHue umeeT CornaneHue OTHOCUTEIBHO COTPYIHUYECTBA M0 MEKIYHAPOIHONH KOCMUUYECKON CTaH-
LMY TPAKIAHCKOTr0 Ha3HaueHus oT 29 suBaps 1998 r. CtopoHaMu 3TOro cornamieHus sBistoTcs [IpaButens-
ctBa Kanajpl, rocynapcts-wieHoOB EBpormneiickoro kocMuueckoro areHTcTBa, Anouuu, Poccuiickoit denepa-
uuu u Coenuaennbix lltatoB Amepuku. [lo s3ToMy cormameHuo Tocy1apcTBa-CTOPOHBI 3aPETUCTPUPOBAIH
CO3JaHHBIC MU KOCMUYECKUE AJIEMEHTHI, HaJ KOTOPBIMU KaXKJ0€ U3 HUX OCYLIECTBIISIET CBOIO TEPPUTOPH-
aNbHYI0 I0pUCAUKINI0. OJHOBPEMEHHO KaXK[I0€ M3 3TUX TOCYAAPCTB COXPaHSAET IOPUCIUKIIUIO U KOHTPOIb
HaJ CBOMMH TpakJaHaMH B Ipeleiax BCeW KOCMHYECKOW CTaHIWHU. Takum o0pa3om, TeppUTOpHAIbHAS
IOPUCIUKIINS TOCYJapPCTBA COYETACTCS C €r0 MEPCOHANBLHOMN IOPUCIUKITUECH.

Hapsny ¢ MexnpaBurenscTBeHHbIM coriamienueM o MKC, coOTBETCTBYIONIMMHU MEMOpPaHIyMaMu
0 B3aMMOIIOHMMAaHUM BaXHBIM JTOKYMEHTOM JJIsI OIIpEeNIeHUs MpaBoBoro craryca skumnaxka MKC sBnsercs
Konexc moBenenus skumnaxa MKC, 3akmro4eHHEIH B popMe MEKIIPaBUTEILCTBEHHOTO corjameHus. Paznen
Il Kopaekca MOCBAIICH MOTHOMOYUSAM U 00s13aHHOCTAM KoMaHAupa MKC, mopsiiky MOAYNHEHHOCTH U Tie-
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penade TOTHOMOYME Ha OpOWTE, B3aUMOOTHOIICHUSM MEXIy HAa36MHBIM M OpPOUTAIBHBIM YIIPaBICHUCM.
B teopetrdeckoM IiaHe MHTEpEC IpeacTaBistioT monokeHus Cornamenus 1988 r. o0 yromoBHO# ropwc-
nukn rocynapcrs-maptHepoB MKC [8; 342, 343].

OcCyIIecTBIICHUE MUCCHUU B HEMOCPEICTBEHHO ACSITEIPHOCTH KOCMOHABTOB B KOCMHYECKOM MPOCTpPaH-
CTBE OCHOBBIBAETCS Ha MPHUHIUIE MEXIYHAPOJHOTO coTpyaHIUecTBa. K mpruMepy, 3TO 3a10KeHO HOpMaMu
Horoopa mmo kocmocy 1967 r., conmepkaHue KOTOPBIX OPHEHTHPOBAHO Ha CIEAYIOIINE KITFOUEBbIE MOMEHTHI:

— OKa3aHUE MOMOIIY KOCMOHABTAM B PE3yJIbTaTe BHEIITATHBIX CUTyaluid. [ ocy1apcTBa OKa3hIBalOT UM
BCEMEPHYIO ITOMOIIb B CITydae aBapuu, OCJCTBHS WM BBIHYKICHHOHN MOCAIKN HAa TEPPUTOPUHN KAKOTO-JINOO
JPYTOT0 TOCYapCcTBa WK B OTKPHITOM Mope. [Ipu 3TOM KOCMOHABTHI, KOTOPBIE COBEPIIAOT TAKYI0 BBIHYXK-
JIEHHYIO MTOCAJIKY, TOJDKHBI OBITh B 0€30MMaCHOCTH M He3aMeIJTUTEIFHO BO3BPAIIEHBI TOCYAAPCTBY, B PETUCTP
KOTOPOTO 3aHECEH MX KOCMHYECKHU KopaOib. OOHAKO, KaK CIpaBeinBo oTMevaeT mpodeccop M.A. Cap-
cemM0aeB, 3TO TOJNBKO OOIIEe IMOJIOKEHUE, O0S3BIBAIOIIEE TOCYAapCTBA OKA3hIBATh IMOMOIL KOCMOHABTAM.
Heo0Oxoaumo yunThIBaTh pa3nuyHble HEMPEIBUACHHBIE 00CTOSITENBCTBA M TPYJHOCTH, C KOTOPBIMH MOXKET
CTOJIKHYTHCS IKUMaK KOCMHYECKOTO KOpadist. MOTyT BBIWTH W3 CTPOS T€ WIJIM HHBIE CHCTEMBI, MOXKET yCH-
JIUTHCS pajvialivs, He UCKIF0UYEHA OIMOKa B pacueTax. [Ipy HaTHMYUHM HETONIa oK KUK KOCMUIECKOTO KO-
pabis ToimkeH MHPOPMHUPOBATh 00 STOM 3EeMITIO IO CIIYTHHUKOBOMW CBsI3u. Ho cUTHaNBI 00 OMacHOCTH MOTYT
MIPUHATH HE TOJHKO TOCYJapCTBa, OCYIIECTBUBIIHE 3aITyCK, HO M Apyrue rocynapcrsa. IloaTomy B 00s3aH-
HOCTbH TIOCTICTHUX JOJDKHO OBITH BMEHEHO CIIC)KCHHE 3a 3TUMH CUTHAJIAMHU U OKa3aHHEe KOCMOHABTaM HE00-
XOAMMOM IOMOIIH, a TaKKe HHPOPMUPOBAHKE TOCYIAPCTB, OCYILECTBUBIINX 3ammyck [9; 338];

— B3aMMOIIOMOINb M COTPYAHHYECTBO MEXAY KOCMOHAaBTaMH, HE3aBUCHUMO OT WX TPakKIaHCTBa JIHOO
MIPUHAIEKHOCTH K OIPEIeIeHHON I0pUCAUKIUH. [Ipu ocymiecTBiIeHnH eI TENbHOCTH B KOCMHYECKOM TIPO-
CTPaHCTBE, B TOM YHCJIe U Ha HEOECHBIX TellaX, KOCMOHABTHI OJTHOTO TOCY/apCTBAa OKA3bIBAIOT BO3MOXKHYIO
MTOMOIIh KOCMOHABTaM JIPYTHX TOCYIapCTB;

— TIpenocTepexeHrne KOCMOHABTOB OT BOSMOXHBIX YTPO3 WX KU3HU. B 3TOM cimywae rocynmapcTsa He-
3aMeTUTEIBHO WHPOPMHUPYIOT Opyr apyra wiu [enepanbHoro cekperaps Opranuzanyu OObeIWHEHHBIX
Haruit 06 ycTaHOBIIEHHBIX MU SIBICHUSAX B KOCMHYECKOM MPOCTPAHCTBE, BKiMovas JIyHy n apyrue Hebec-
HBIC TeJa, KOTOPBIE MOTJIU OBl MIPEICTaBUTh OMACHOCTb ISl JKU3HU WITH 370POBbSI KOCMOHABTOB.

Hcropuu yemoBedecTBa U3BECTHBI CIIyYad HEIITATHBIX CUTYAIUH, TPOUCXOIUBIINX B OTHOIIEHUH KOC-
MOHABTOB, JKHIAXEH MIIOTHPYEMBIX KocMHueckmx Kopabmeit. K mpmmepy, 17 suBaps 1969 r., xorma
Ha 3eMui0 Bo3Bpamaics bopuc BonbeiHOB Ha kopabie «Coro3-5». 3a eHb 10 3TOTO BIEPBBIC B MUpE ObLIa
MTPOBEJICHA YCIICITHAS CTHIKOBKA JIBYX MWJIOTHPYEMBIX Kopabieii. J[Boe kocMoHaBTOB ¢ «Coro3a-5», Anekcet
EmnceeB u Errennit XpyHos, nepenumn Ha 0opt «Coro3a-4» moj ynpasiennem Bramucnara IllaramoBa u
YCHEIIHO MPU3EMIIIIHCH.

Croyck xe BonblHOBa MpoXoawmii B KpaiiHe HeOMarompusTHBHIX yciioBUsX. CHavana B HYXXHOE BpeMs
HE TIPOM30IILUIO OTIEeHUs MPUOOPHOTO OTCEKa OT CITycKaemoro ammapara. Korna e oH Bce-Taku OTHeNHII-
csl, ammapaT OKazajcsl Je30PHEHTHPOBAHHBIM, TOACTABUB CTPEMHUTEIHFHOMY BO3AYIIHOMY TOTOKY HeE3allu-
IICHHYIO CTOPOHY. BOJIEIHOB COOOIINII, YTO HEKOTOPHIC Y3IIbI aliapaTa HaKaJIMINCh IOKPAcHA U YTO Hapac-
TaIOIUE TMEePETPY3KU BBITAIKUBAIOT €r0 M3 Kpecia, BMECTO TOTO, YTOOBI BXKMMATh B Hero. Ele HeCKoiIbKo
MTHOBEHWH — M ammapar cropeil Obl B IDIOTHBIX CIOSIX aTMoc(hepsl BMECTe ¢ KOCMOHABTOM, HO KaKHM-TO
YyJIOM OH BCE XK€ MEePEBEPHYJICS, 3aHsUT MPABUIHLHOE TOJI0KECHNUE U MPU3EMIIAIICS C IEIBIM U HEBPEAUMbBIM
KOCMOHABTOM Ha 00pTy. BOJIBIHOB mepeHec cuibHEeIee HEPBHOE OTPSICEHUE U CMOT OTIPABHUTHCSA B KOC-
MOC TOJIBKO CEMb JIET CITyCTH.

HermratHas curyanus B KOCMOCE, IOBJIEKINas 3a co0oi rmbeib KOCMOHABTOB, mpowu3onuia 30 HioHS
1971 r., xorga B kopabne «Coro3-11» Ha 3eMiIr0 BO3BpaIaics SKUTMAX OpOUTanbHOU cTaHmmu «Camot-1»
B coctaBe I'eoprus [doOpoBoansckoro, BiaagucinaBa Bonkoa u Buxropa IlamaeBa. KocMoHaBTEI poOBLTH
Ha CTaHIUHU 23 JAHS, YCTAHOBHUB PEKOP MPeObIBaHUS HAa OPOUTE U TIEPESIKUB MEPBEIN B UICTOPUU KOCMUYICCKUH
noxkap. [IpumeuaTensHO, 4TO U3HAYAIEHO BMECTO HHUX JIOJKECH OBLT JISTETh JAPYTOU SKUIIAXK, HO B ITOCICAHUN
MOMEHT Yy OJIHOTO M3 €r0 WICHOB Bpadu OOHAPYKUIIH 3aTEMHEHHUE B JICTKOM U OT TOJIeTa OTCTpaHwd. Tpa-
reaus CIlydmiiach Bo Bpems cmycka. Ha BeicoTe mpumepro 150 KMiioMeTpoB, BO BpeMsl OT/IENEHHUS OT CITyC-
KaeMoro armaparta OpITOBOTO M PUOOPHOTO OTCEKOB, OTKPBIICS OJWH W3 KJIAIMaHOB JABIXaTeIbHONW BEHTHIIS-
WU, KOTOPBIE TI0 PACIIMCAHUI0 OTKPBIBAIOTCS MEpe]] CaMOi 3eMJIeH ¥ BBIPABHUBAIOT BHYTPCHHEE U BHEIITHEE
naBieHne Bo3nyxa. [Ipuanna storo Ull He BrIsiBNIeHa 10 cux mop. CauTaercs, YTo MPOU30IIEN pa3phiB IBYX
HaXOSIIMUXCS PAIOM CO 3JIOMOMYyYHBIM KIIAMTAaHOM MUPOOOATOB. BBUT MpuBeneH B OBMKCHHE 3aIMPAIONIAN
IITOK KJIalaHa, TOT OTKPBUICS, U CIIyCKaeMbIi anmapaTt Obul pasrepMeTn3upoBaH. [0 oJHUM JaHHBIM KOC-
MOHABTHI Cpa3y MOTEPSIIM CO3HAHUE W HUKAK HE MOTJIU HCIPABUTh CUTYAIUIO, IO APYTUM — JKHITaX ObLI
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B CO3HaHMU OKOJIO 15—20 cekyH/, HO KOCMOHABTHI OITUOIUCH ¥ MOMBITAIHUCH 3aKPHITh HE TOT KJanaH. B iro-
O0oM crydae, rmepemnajl JaBIeHUs BBI3BaJl MOTEPIO CO3HAHMA U 3aKHUIIaHUE a30Ta B KpoBH. CIyCcKaeMblIil armrma-
paT B IIEJOCTH U COXPAaHHOCTH IPU3EMITIIICS B 3aJJaHHOM KBaJpaTe ¢ TPeMs MEPTBBIMH TeiaMmu Ha 6opty [10].

JoroBop mo kocmocy 1967 T. BIEpBBIC YIOMSHYI O KOCMOHAaBTaX B KOHTEKCTE MEKIYHAPOIHO-
MPaBOBOM periaMeHTAIH U Jall JTUIIb O00IIre OPUEHTHPHI A BRIPAOOTKH MOCIEIYIOIINUX MPABOBBIX JTOKY-
MeHTOB. M TakoBbIM siBMiIOCH CoriameHne O CracaHui KOCMOHABTOB, BO3BPAIIEHHMH KOCMOHABTOB U BO3-
BpalleHUN 00BEKTOB, 3alMyIIEHHBIX B KOCMUYECKOe pocTpaHcTBo 1968 r. [11].

B cootBercTBHU ¢ maHHBIM CoOTrJalIeHUEM TOCYIapCTBa-YYaCTHUKH, KOTOPBIC MOTyYUIIH CBEICHUS WITH
0OHAPYKHITH, YTO IKUIAXXK KOCMHYECKOTO KOpaOJIsi MOTEpIeNl aBapuio, HAXOAWTCSA B COCTOSIHMHA O€ICTBHA,
COBEpIIIMJ BBIHYXJACHHYIO WM HENpeIHAMEPEHHYIO MOCaAKy Ha WX TEPPUTOPHH, B OTKPHITOM MOpE, U
B JTFOOOM JIPYTOM MECTE, BHE FOPUCIUKIIUN KAaKOTO-THOO rOCy1apCcTBa, HEMEJICHHO JTOJIKHBI:

— npouHpopmupoBath ['enepanbHoro cekperaps OOH u BacTH, 0CyIeCTBUBIIHE 3aITYCK;

— IIPUHATH BCE BO3MOXKHBIE MEPBHI /ISl CIIACAaHUS M OKa3aHWS BCEHl HEOOXOMUMON MOMOIIU SKHUITaXy

KOCMHYECKOT0 KOpalJis, HOTEPIIEBIIETO aBAPHIO MIIM COBEPIIUBIIETO BEIHYKACHHYIO MOCAKY;
— obecrieunTh 0€30MacHOe M He3aMeITUTENFHOE BO3BPAIICHHE SKHUIaXa KOCMUYECKOTO KOpalJIst pe-
CTaBHUTEISIM BJIACTEH, OCYIIECTBUBIINX 3aITyCK.

CornanieHue o criacaHUM KOCMOHABTOB 1968 T. IEIMKOM IMOCTPOCHO Ha MPUHIIUIIE MEXITYHAPOIHOTO
COTPYIHHYECTBA U MO O0IIeMYy NPaBUIY O0S3BIBACT TOCYAaPCTBA MPEAIPUHUMATH BCE YCUJIMS B 3TOM OTHO-
[IeHUH, HE3aBUCUMO OT HAJIMYHSI WJIM OTCYTCTBHSI IOPUCAMUKIINH B OTHOIIEHHUH TEPPUTOPHH ITHUX TOCYIAPCTB,
TJIe COBEPIIIACTCS BRIHYKJICHHAS MTOCAJIKa DKUTIAKa KOCMHYECKOTO KopaoJis.

K mpumepy, ecnu B pe3ynbTaTe aBapuu, OSJCTBUS, BEIHYXJICHHOW WIIM HEMPEIHAMEPESHHOW MOCAJKU
9KHMAX KOCMUYECKOTO KOPaOIIsi MPU3EMIIMTCSL HA TEPPUTOPUH, Ha KOTOPYIO PaCIpOCTPaHIETCS IOPUCAUKIIHS
rocyapcTBa-y4yaCTHHKA, TO OHO MEPBBIM B 0053aTEIHHOM MOPSAIKE MPUMET BCE BO3MOXKHBIE MEPHI TSI OKa-
3aHUs HeoOXxomuMoii omomu. [Tpu 3ToM fomycKkaeTcs COTPYyIHUYECTBO C BIACTSIMHE, OCYISCTBUBIINMU 3a-
ITyCK, €CJIM MX MOMOIIb OyAET CIIOCOOCTBOBATH OOECIEUCHHUIO OBICTPOTrO CIacaHHs JUOO B 3HAYMTEIIBHON
CTeTIeHH TIOBBICUT (P (EKTUBHOCTh TaKHUX orepanuii. OHaKO JaHHBIE OTepanud OyAyT MPOXOAUTh B YCIIO-
BUSX PYKOBOJICTBA M KOHTPOJISI CO CTOPOHBI TOCYAapCTBa, FOPUCAUKIIHS KOTOPOTO JIEHCTBYET B MECTE aBapHH
WJIM BBIHYXICHHOM MOCAIKH SKUTIAXKA.

Bo3moxHBI ciTydau, KOTr/ia crlacaHine KOCMOHABTOB MOXKET IMPOXOANUTH B YCIOBHUAX OTCYTCTBHUS JEUCT-
BUS IOPUCAUKIIMHA KaKOT0-JIN0OO KOHKPETHOTO rocyAapcTBa. Peub MImeT o TOM, eciii BBIHYXK/ICHHAs ITOCaIKa
KOCMOHABTOB IPOU30IILIAa B OTKPBITOM Mope Ju0O0 B IPYroM MECTe, HE HaXOASIIEMCS TOJ FOPUCAUKITUCH
Kakoro-mubo rocyaapcTBa. B 3Tom ciydae rocymapcTBa, KOTOpbIE B COCTOSHHUHM CAENATh 3TO, OKAXYT IO-
MOIIIb B OCYIIECTBJICHUH OTIEPAIMA IO TMOMCKaM M OBICTPOMY CIIACaHHIO JKHITaXka KOCMUYECKOTO KOpaoIIs.
O npuHUMaEeMbIX Mepax U JOCTUTAaeMBIX PE3yIbTaTaX rocyAapcTBa HHPOPMHUPYIOT BIACTH, OCYIICCTBHBIINE
3amyck, u ['eHepansHOTo cexperaps OOH.

Uro xacaeTcs BO3BpAIICHHS dKUMaKa KOCMUYECKOT0 KOpaldiis MpeACTaBUTENSIM BIIacTel, OCYIIeCTBUB-
IINX 3aIyCK, TO JaHHBIHA MPOIECC JOJKCH MPOXOIUTh B YCIOBHUIX OC30MACHOCTH U HE3aMEUIUTEIBHOCTH,
HE3aBHCHUMO OT TOTO, TJi¢ OH ObLI OOHAPYKEH: HA TEPPUTOPHH, HAXOMSAIICHCS B FOPUCIUKIIUN TOCYIapCTBa,
b0 B APYrOM MECTe BHE €€, WIIK B OTKphITOM Mope. OtmeTMm, uTo HE B [JoroBope mo xocmocy, Hu B Co-
TJIAIICHUY O CTIACaHWH, HU B JPYTOM JOKYMEHTE He (DUTYPUPYeT KPUTEPH TPakJaHCTBA KaK OCHOBAHHC
JUTSL BO3BpAIIICHUSI KOCMOHABTAa TOCYJIapCTBY, TPAKIAHUHOM KOTOPOTO OH siBiisieTcsi. ClemoBaTenbHO, MEXK-
TYHapOIHBIN SKHITaX, OKa3aBIIMKACA B OSICTBEHHOM TOJOXEHHH, TOJDKEH OBITh BO3BpAIIEH HE MO MPUHITH-
Ty TPakIaHCTBA €T0 OTACIBLHBIX YWICHOB, a B TIOJIHOM cocTaBe [2; 195].

Bwmecte ¢ Tem ynomsHyTBIE MeXayHapoaHbIe qoroBopel OOH B 00acTé KOCMUYECKON ACITEIBHOCTH
MTOYTH TIOJBEKA PETYIUPYIOT Chepy MUPHOTO OCBOCHHS KocMoca. OHU SBISIOTCS KIFOYEBEIMU OPUCHTUPAMH
JUISL TOCY/IapCTB-YYaCTHUKOB TIPH pa3padOTKe HAIIMOHAIBHBIX 3aKOHOIATEIILCTB B 3TOU cdepe.

He sBnsercs uckmouennem u Kazaxcran. 15 mas 1997 r. Pecnybnuka Kazaxcran mpucoeanHuiIach
K ISITH OCHOBHBIM AokyMeHTam OOH, B ToM umcne u k CorjameHuio O ClacaHuM KOCMOHABTOB 1968 r.
[IpucoeanHenne K IOroBOpaM W COTJANICHHUSIM B 00JIACTH MEXKIYHApPOAHOTO KOCMHYECKOTO IpaBa HAIIo
cBoe oTpakeHue B mpuHATOM B 2012 1. 3akone Pecmybnmukm Kazaxcran «O KOCMHUYECKON NESATEITHHOCTH
[12], B TOM umcCie U B OTHOLLICHUU ITPABOBOTO CTaTyca KOCMOHABTOB.

B netomucu ka3axcTaHCKOTO KOCMOCA 30JI0TBIMU OYKBaMH{ BITUCAHBI IMEHA BBIIAIONTNXCS KOCMOHABTOB
— Toxrapa Ay6akupoBa u Tanrata MycabaeBa. Ha coBpeMeHHOM 3Tarre K MOJIETY B KOCMOC TOTOBHUTCS €IIIe
OJIMH HAaIll KOCMOHABT — AMIbIH AUMOETOB.
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3aKOoH 3aKpeNuil U pa3rPaHUYHII JBA KIFOUCBBIX MOHSITUS: «KAHIUAAT B KOCMOHABTHD) U «KOCMOHABTY.
Kananmarom B KOCMOHABTBI MOXKET CTaTh rpaknannH PecnyOmmkn KazaxcraH, mpoImeamnii mpeaBapuTelib-
HBI OTOOp W HAINpaBJICHHBIH HAa MOJATOTOBKY JJIS MONyYEHHUS KBand(ukanmuu KocMoHaBTa. KocMoHaBTOM
SIBIIICTCS TpakaaHuH PecmyOnuku KazaxcraH, mpomieaimi moAroToBKy, MOJyYUBIIHNA JOKYMEHTHI O TPH-
CBOCHHH KBaTU(UKAIIUH KOCMOHaBTa (KOCMOHABTAa-HUCIIBITATENsI, KOCMOHABTA-HCCIIE0BATENsI, HHCTPYKTOpa-
KOCMOHABTa) M CTaTyca KOCMOHABTA.

s ygactus B 0TOOpe KaHIUAATOB B KOCMOHABTHI HEOOXOJIMMO COOTBETCTBOBATH JBYM KPUTEPHSIM:
Bo3pact ot 18 10 40 neT u HaJIMYKe BBICIIEro 00pa30BaHusl.

[IpaBoBOE TIONIOXKEHHE W MEPHI COMATBHOTO OOeCcTieueH s KaHAuIaTa B KOCMOHABTHI, KOCMOHaBTa pac-
CMOTPEHHI B OTAENBHOM ritaBe 6 3akoHa «O KOCMHUYECKOHN NEATeILHOCTH». DTH HOPMBI HalpaBIIEHBI HA pe-
T'YJIMPOBaHHE CIIEAYIOIUX BOIIPOCOB!

— CTaTyc KaHAuAaTa B KOCMOHABTHI, KOCMOHABTA; UX MOATOTOBKA;

— TapaHTHH B CIydae TOJMyUYeHUS yBEUbs, 3a00I€BaHNS WU THOEIH (CMEPTH);

— KOMIICHCAITUS pacXoi0oB Ha TIorpedeHue:

— MEIUIIMHCKOE U CAaHATOPHO-KYPOPTHOE 00CTy)KUBAHUE,

— MaTepualbHOEe O0ecreyeHne KOCMOHABTOB, YIOCTOCHHBIX TMOYETHOro 3BaHUs «KasakcTaHHBIH

FapbIIKep-yIIKEIIED (JleTunk-kocMoHaBT Kazaxcrana).

B pazButne o6mmx monoxeHni 3akoHa «O KOCMHYECKON AesiTenbHOCTHY [IpaButenscTBoM PeciryOim-
ku Kazaxcran B 2012 1. ObUIM NPUHSITE COOTBETCTBYIOIINE TTOCTAHOBIICHUS. B 4acTHOCTH, 3TO MOCTaHOBIIE-
Hus Ne 502 «O6 yrBepxaeann [IpaBmi oTO0pa KaHIUAATOB B KOCMOHABTHI M IIPUCBOCHUS CTATyca KaHIMIa-
Ta B KOCMOHABTHI, KOcCMOHaBTay, Ne 581 «O0 yrBepxkaeanu [IpaBun BHIIIIATE €MHOBPEMEHHON KOMITCHCA-
WU KaHAUJIATy B KOCMOHABThI, KOCMOHABTY IPHU YCTAaHOBJICHUH WHBAJIUIHOCTH, HACTYIUBIICH B PEe3yJIbTaTe
TpaBMBbI, YBEUbs, 3a00JICBaHNS, TIOJYYCHHBIX MTPH UCIIOTHEHUH CITYKEOHBIX 003aHHOCTEH, a TAKXKE B CIIy4ae
ero rubenmu (CMEpTH) B CBSI3M C MCIOJNHEHUEM CITy’KeOHBIX oOsi3anHOCTEei». [Ipukaszom [Ipencemarens Ha-
[IMOHATIFHOTO KOCMUYECKOT0 areHTCTBAa YTBEPXKACHO crernuaibHoe monokenne «O0 OTpsime KOCMOHABTOB
Pecny6nuku Kazaxcran» ot 16 anpens 2012 r.

Bce Ti moi3akoHHBIE aKTHI HAPABJICHBI Ha PETYJIMPOBAHNE MIPABOBOTO CTaTyca KaHAWIATOB B KOCMO-
HaBTHI M HETIOCPEACTBEHHO KOCMOHABTOB, OHAKO, B OTIIMYHE OT MEXKIyHAPOIHBIX COTJIAIIEHUH, B OOJBIIeH
CTETIEHU COCPEAOTOYEHBl Ha O00ECNeueHHH COLMAIBHOIO TMakeTa rapaHTuil. OHH  OCHOBBIBAIOTCS
Ha MPUHIUIAX MEXIYHAPOIHOIO COTPYIHHYECTBA B chepe MUPHOTO OCBOCHHSI KOCMOCA.

CrnenyeT nog4epkHyTh, 9T0 B PecmyOnmke Kazaxctan monroe BpeMsi OTCYTCTBOBAN €IWHBIA HOPMAaTHB-
HBII aKT, HAPABJICHHBIN Ha PETYJIMpPOBaHKE OOIIECTBEHHBIX OTHOIICHUH B 00JIACTH KOCMHYECKOU JESTEb-
HOoCcTH. JTa cdepa moanagana noj| ASUCTBUE MO3aKOHHBIX akTOB. M Beien 3a MpUHSITHEM HOBOTO 3aKOHA
MOCIIeZIOBAIM HOBBIE TIPaBHJIA, MOJIOKEHHUS, B YaCTHOCTH, KacaroIIyecs: MPaBOBOr0 CTaTyca KOCMOHABTOB U
JEHCTBYIONINE HA COBPEMEHHOM 3Tarle.

[MoxBoas uToru, XoTenoch Ob 0OPaTUThL BHUMAaHUE Ha CICAYIOIINE MPOOJIEMBI U MPEIOKHUTD ITYTH UX
BO3MOXKHOTO pemnerns. Kak ObUIO paccMOTpPEHO BBINIE, UMEETCS PAJ TOJIKOBAHWN COAEP)KAaHUS MOHSTHS
«KOCMOHABT» B IOPHIMYECKON JIMTEpaType, OJHAKO OTCYTCTBYET €IMHOE€ HOPMAaTHBHOE 3aKpPEIUICHHE E€T0
B MEXIyHApOIHBIX AOKyMeHTax. CienoBarenbHo, rocyaapctsam nof arunoil Komurera OOH mo xocmocy
OBLTO OBI 1eNeco00pa3HbIM BRIPA0OTATh SUHBIN TEPMUH, IPOMKCATh B MEX/TYHAPOTHOM JIOKYMEHTE, a TaK-
K€ PEKOMEH/IOBATh YIaCTHUKaM HCIIOJIb30BaTh SMHBIN TEPMUH B CBOMX HAIIMOHAIBHBIX 3aKOHOATEIhCTBAX.

HemanoBaxHBIM aclieKTOM SIBIISIETCSI BOIIPOC ONPEACICHHUs] CTaTyca KOCMUYECKUX TypHcToB. U 31ech
MBI pa3zzenseM TOUKy 3peHus mpodeccopa C. X00, KOTOPBIH TOBOPHUT O TOM, YTO «HEOOXOIUMO CPOYHO pac-
CMOTpPETHh BOIIPOC O TOM, CJIEAyeT NI pa3paboTaTh CIEHUANbHbIE YCIOBHS IJISl TOJIETa TaK Ha3bIBAEMBIX
«YyYaCTHUKOB TIOJIeTa» — Henpo(ecCHOHATBHBIX KOCMOHABTOB (aCTPOHABTOB), KOTOPKIE JICTST, MPEKIC BCe-
r0, B TYPUCTHYECKUX LENsX, — U BKIIOYNTh B KOHBeHIMIO 0 KocMOHaBTax (actponaBTax)» [13; 142, 143].

YBenuueHue 4ncia MUJI0THPYEMBIX TIOJIETOB B KOCMOC B YCJIOBHAX OBICTPOTO TeMIIa pa3BUTHS HAYIHO-
TEXHUYECKOTO Mporpecca MoKa3aio, YTo MeXAyHapoaHo-npaBoBas 6aza OOH HeckoJbKO OTCTaeT OT Mpak-
THUKU U COAEPXKUT psA mpodesnos. B 3Toii cBs3m, Takxke B pamkax Komurera OOH mo xocMocy, Heo0Xon1umo
BBIPa0OTATh CIUHBIC CIICIIMATbHBIC TIPABUIIA JUIS TTPABOTO PETYINPOBAHUS MUIOTUPYEMBIX ITOJICTOB.

B Cornamennu o criacaHnd KOCMOHABTOB 1968 T. mpeaycMOTPEHBI MPOLECTyphl BO3BPAIICHHSI KOCMO-
HaBTOB M KOCMHYECKHUX OOBEKTOB (M MX COCTABHBIX YacTeW) MPEICTABUTENSM BIacTel, OCYIIECTBUBIIHX 3a-
nyck. [Ipu 5TOM B OTHOLIEHHH OOBEKTOB YETKO MPOMUCAHO, YTO OpeMsi BO3MEIIEHHs PaCX0A0B 1O BO3Bpa-
IIEHUIO KOCMHYECKUX OOBEKTOB JIE)KHUT Ha BIIACTSIX, OCYIIECTBUBIIUX 3aITyCK, B TO BpeMS KaK B OTHOLICHHU
KOCMOHABTOB HOPM O TOM, KTO MOHEceT (DMHAHCOBBIC 3aTPAThHI IO UX BO3PAIICHUIO, HE COEPKUTCSA. B aTOM
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CJlydae pacxojbl MOTJIM OBl OBITh BO3JIOKEHBI IO aHAJIOTUU C BO3MEIICHUEM 3aTpaT 10 BO3BPAILCHUIO KOC-
MUYECKHX 00BEKTOB TMO0 IO MEXAYHAPOIHOMY JOTOBOPY Pa3eNeHbl MEXAY TOCyIapCTBaMHU-YIaCTHUKAMU
MeXxayHapoaHo# skcneqummu. CrnenoBatensHo, CornaieHne o criacaHiuu KOCMOHABTOB TPeOyeT HEKOTOPBIX
W3MEHEHUI U COBEPIIICHCTBOBAHMS.

B 3akmodenne XoTenoch OBl MPUBECTH CIIOBA M3 BBICTYIDICHUS b. AWTHMOBOWM Ha 3acemanuu I eHe-
pamsHOM Accambien OOH, mocesmenHoi 50-i TOMOBITIMHE TIEPBOTO MMOJIETa YeoBeka B KocMmoc: «Kazax-
CTaH MPHJIACT BAXXHOE 3HAYCHHE PA3BUTHIO COOCTBEHHOW KOCMHYECKOW JESITECIBHOCTH KaK BaXKHOMY U TIO-
CTOSIHHO Pa3BUBAIOIIEMYCS UCTOYHUKY WHHOBAIMOHHBIX TexHonoruid. J[is Hamelt PecrryOnuku 3To sSBisieT-
Csl BOIIPOCOM TJIOOATBHONH KOHKYPEHTOCIIOCOOHOCTH W OJHMM W3 MOIIMHBIX (PAKTOPOB HHIYCTPHAIHHO-
WHHOBAIIMOHHOTO pa3BUTHs cTpaHbl. Co3/laHUe MOJHOLEHHOW KOCMHYECKOW OTpaciy SBISETCS OJHUM
13 MPUOPUTETHBIX HAIMPABICHUN TOCYNApPCTBEHHOUW MOJUTHKH, KOTOpas peau3yeTcs NMpU HETOCPEICTBCH-
Holt momnepskke Ilpesunenra Kazaxcrana Hypcynrana Hazap6aeBay. bonee Toro, B pamkax Crparerun «Ka-
3axctaH — 2050» mepes KOCMHYECKOH OTPaCiIbIO CTABSITCS OOJIBIITUE MENTH U 3a]1a4H, PEIICHHE KOTOPBIX II0-
3BOJIUT CTpPaHE B OyAyIIeM BOUTH B KIy0 BEAYIIMX KOCMHUYECKUX JICPKaB M YBEPEHHO KOHKYPHPOBATh Ha
PBIHKE KOCMUYECKUX YCIyT U TexHojoruil. I B aToMm KoHTeKcTe, siBisisichk wieHoM Komutera OOH mo koc-
Mocy, KazaxcTan yBepeHHO MOXKET BHECTH BKJIaJ B MPOTPECCHBHOE Pa3BUTHE MEXKIyHAPOTHOTO KOCMUYE-
CKOTO IpaBa, B TOM YHUCIIE U 10 BOIIPOCY COBEPIICHCTBOBAHUS IMPABOTO CTATyCa KOCMOHABTOB.
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M.K Kyniknaesa
Fapsimkepiepain KYKbIKTBIK MIpTedeci

Maxkanaza aJaMHBIH FapbllIKa TYHFBII PET YINYbIMEH OalJIaHBICTBI FapBIIKEPIEPAiH XaJIbIKapaJIbIK
KYKBIKTBIK aHBIKTAMAaChlHA JKOHE MOpTeOeciH OekiTyre KaKeTTUIK TybIHIAFaHABIFbI KepceTinreHn. BYY
FApBIl  KBI3METIHJET1 FapbIIKEpIepAiH MopTeOeCiH JKOHE oOJapra  KaTBICTBI  MEMIJIEKETTepHiH
IOPUCIUKIMSACEIH KO3FAalTHIH JOKTPHHAIBIK €pexerep MeH HeTisri KyKarTap KapacThIpsuiibl. KasakcTan
Pecry6iukachl YITTBIK 3aHHAMACBIHBIH OCPUITeH asarbl XaJblKapalblK Fapblll KYKBIFbl HOpMajapblHa
colfkecTiriHe Tanjay XKYprizingi, kelbip Mocenenep OelriyieHin, oxappl MISNTy >KOIJaphl YCIHBUINBL

96 BecTHuk KaparaHauHckoro yHvusepcuTeTa



[MpaBoBon cTaTyc KOCMOHaBTOB

M.Zh.Kulikpayeva

Astronaut’s legal status

On 12th April 1961 the first human space flight took place. In this regard, there was a need for an internation-
al legal definition and consolidation of the status of astronauts. This article considers the doctrinal provisions
and core UN documents in the field of outer space activities affecting the status and jurisdiction in regard
to the astronauts. The national legislation of the Republic of Kazakhstan for compliance with international
space law in this area is analyzed; some of the issues are highlighted and the ways of their possible solutions
are suggested.
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IIpaBoBbIe aceKThI MOAAEPKKH U PA3BUTHSA MAJIOTO
U cpeaHero omsHeca B PecnnyOsiuke Kaszaxcran

B craTbe paccMOTpeHB! BOIPOCH! HOAIEPKKH MAJIoro ¥ CpeHero OM3Heca, ero CTUMYJINPOBAHNE U pa3BHUTHE.
OtTMedeHo, YTO Mablii ¥ CpeHHi OM3HEC — OCHOBOIOJIATAIONIEE 3BEHO, OT COCTOSHUS M YPOBHS Pa3BUTHS
KOTOPOTO 3aBHCHT 00ECIeYeHHe yCTOHIMBOr0 SKOHOMHYIECKOTO POCTa FOCY1apcTBa. ABTOPOM HCCIIETOBAHBI
OCHOBHBIE IIPOOJIEMEI, CBSI3aHHBIE C PAa3BUTHEM JaHHOTO CEKTOpa, a TAaKXKe MO0Ka3aHO, KaKHe MePhI MPUHSTHI
I'maBoil rocymapcTBa mo BONpocaM €ro IpPaBOBOW MOANEPKKH, B YACTHOCTH, BBEACHUE MOPATOPHs
Ha IIPOBEPKY MaJIOTO U CPEJHETo Ou3Heca.

Kniouesvie cnosa: Manelii OusHec, cpeiHuid OU3HEC, IpaBOBas MOANCPIKKA, MOPATOpUi, OU3HEC-OMOYICMEH.

OcHoBa SKOHOMHKH JIFO00H CTpaHbl — 3TO pa3BUTHE MaJIOrO U cpenHero OuszHeca. be3 pazButoro ma-
JIOTO W CPeIHEero MpeANpUHIMATEIhCTBA CJIOKHO TOBOPUTH O CTAOMIIFHOCTH MaKpOAKOHOMHUYECKOH CHTya-
UK B rocyapcTBe. BenencTBre 3Toro enie Ha 3ape He3aBUCUMOCTH Mallblii M CpeiHuH OnsHec ObLT omnpesie-
neH B Kazaxcrane kak Ba)KHEHIIUH CEKTOpP SKOHOMHUKH, BCECTOPOHHSS MOJIEPIKKa KOTOPOTO Bcernaa Oblia
MIPUOPUTETOM TOCYIAPCTBEHHON TOJIUTHKH.

B mporpammuoii cratbe «ConuanbHas MoAepam3anus Kazaxcrana: JIBaamars maro k O6mectsy Bee-
obmero Tpyma» I[Ipesunent crpanst H.A. HazapbaeB oTMeuaeT, 4TO B CETOMHSIIHUX YCIOBHSIX ILEIb U
CMBICIT COIIMANIBHON MOJISPHU3AIIUN COCTOSAT B TOM, YTOOBI IIOATOTOBUTH OOIIECTBO K KHU3HU B YCIOBHSAX HO-
BOH WHIYCTPHATHHO-WHHOBAITMOHHOW SKOHOMHUKH, HAWTH ONTHUMAIBHBIA OasaHc MEXTy (OpCHPOBAHHBIM
SKOHOMHUYECKHUM pa3puTreM KazaxcTana v mupokuM oOecrieueHueM OOIIeCTBEHHBIX OJar, yTBepAUTh COIIH-
QIBHBIC OTHOIICHHS, OCHOBAHHBIC HAa MPUHIIUIIAX TpaBa U cpaBeduBocTU. [Ipu 3TOM 0cOOBIM Hampasie-
HHUEM SIBISICTCSl co3/laHue DPQPEKTHBHOW CHUCTEMBI aJalTaldi Ka3aXCTaHIEB K CaMOCTOSITEILHON JKW3HWU,
WHANIMATHBHOMY Tpyay [1].

3a nBa AecATUICTHS HE3aBUCUMOCTH HAIIICTO TOCY/IapCTBa MIPAKTHUYECKU C HYJIS Pa3BUIICS CEKTOpP Majo-
ro u cpeaHero 6usHeca (MCB), B KOTOpOM U MPOSIBISETCS WHUIIMATUBHOCTD TPaXKJaH B OTHOIICHUH Pa3BH-
THSI COOCTBEHHOTO Jiesia, Ou3Heca, TpEeANPUHUMATENLCTBA. B Pa3BHTHIX CTpaHaX MHUpPa CEKTOP MAlloro U
CPeIHEro MpEeANPUHUMATEIFCTBA BHOCUT 3HAYUTENbHBIA BKIaa B GopmupoBanue BBIL. Ceromns B Kazax-
CTaHe TaKKe MPEANMPUHUMAIOTCS IIIary JJIs IUPOKOTO PACIIPOCTPAHCHUS U PA3BUTHS JJAHHOTO CEKTOPa JKO-
HOMHKH. TaK, JU1d co3ganus GIaronpusITHOTO AEJIOBOTO KIIMMAaTa B CTpaHe COBEPIICHCTBYETCS HOPMAaTHBHO-
mpaBoBasg 0a3za, perynupyromas NpeAnpHHIMATENbCKYIO AESITeIbHOCTh, CHI)KAETCS HAJOTOBasl Harpys3ka
Ha OM3HEC, YIPOIIATCS MPOIEypPhl OTKPHITUS MPEANPUSATHS, OCYIISCTBIACTCS KOMIUICKCHAS MOIEPKKA
OusHeca B Bujie (pUHAHCOBBIX M HE()MHAHCOBBIX Mep. biarogapst 3TuM Mepam Majioe U CpejiHee TpeANpHHH-
MaTeNIbCTBO B HAIIIEH CTPaHE CTAJIO SBJICHHEM MacCCOBBIM U OTHOCHTEIHHO JUHAMUYHBIM.

[To cpaBuenuto ¢ 2005 r. oOwas YUCICHHOCTh 3aperHCTPUPOBAaHHBIX cyObekToB MCH yBennumnach
B PK 0onee uem na 70 %. 1o manHsiM ArentctBa PecnyOnmku KazaxcraH mo cTaTHCTHKE, MO COCTOSHUIO
Ha 1 ampens 2013 . yucnio 3apeructTpupoBaHHbIX cyorekToB MCh cocraBumo 1 457 823 enuHUIBI, U3 HAX
246 880 — ropuaHYECKHE JUIAa MAJIOTO M CPEAHETO MpeANpUHUMATENbeTBa, 1 021 365 — nHAMBHAyaNbHBIE
npennpuHuMaTeny U 189 578 — kpecTbsHCKHE (PepMEpCKIe) X03HUCTRA.

B pernonansHOM pa3pe3e HaUOONBIINI IPOIEHT aKTUBHBIX CYOBEKTOB MaJIOTO MPEeANPUHAMATENHCTBA
cocpenotodeH B FOxHo-Kazaxcranckoit (15,3 %), Anmaturackoit (13,9 %), Bocrouno-Kazaxcranckoii (9 %)
obnactax u r.Anamatsl (11 %), 4T0, BO-IIEPBEIX, YACTUYHO OOBSACHICTCS OOJBINON TUIOTHOCTHIO HACEIICHUS
B IOJKHBIX PErHMOHaX, a BO-BTOPBIX, OOJBIIEH CTEIIEHBIO Pa3BUTOCTH B HHUX C(ephl TOProBIU U yciuyr. Ham-
MeHbIIass J0is aKTUBHBIX cyOobekToB MCDB mpuxomutcs Ha Manrucrayckyo (3.5 %), 3amamHo-
Kazaxcranckyio (3,4 %) n Kebuiopaunckyo obiactu (2,6 %), rae B OCHOBHOM KOHLEHTPUPYIOTCA H
(YHKITMOHUPYIOT KpYIHEBIE A00BIBatonue npeanpustus. HeoOXoauMo OTMETHUTh, YTO pa3BUTHE CEKTOpa
MCB urpaet 6oJbIIyI0 POJIb B pEIICHUH TPOOIIEM 3aHATOCTH HACEIICHHUSI.

Y CHEenHbIHA OIMBIT Pa3BUTHIX CTPAH MHpPA B MOCTPOCHUN KOHKYPEHTOCIIOCOOHOW U JTUBEPCU(DUIIMPOBaH-
HOW SKOHOMHKH CITY>KHT HaTJISITHBIM IOJTBEPXKICHUEM TOro (hakTa, YTO Majiblii M CPeJIHUN OuU3HEC —
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OJIMH M3 KJIIOUEBBIX 3JIEMEHTOB B AaHHOM mporecce. CocTosiHuE U ypoBeHb pa3BuTus cekropa MCB urpaiot
BaXHEHIIyI0 poiib B 00€CIEYeHNN YCTOWYMBOTO 3KOHOMHYECKOTO POCTa CTPAaHbBI, CIIOCOOCTBYS PEIICHHUIO
psaaa npo0jieM, Takux Kak 0e3paboTuiia, 6eIHOCTh, HEPAa3BUTass KOHKYPEHIIUS, HedP(EKTUBHOE UCITOJIb30Ba-
HUE MaTepHAIbHBIX U HEMaTEPHAJIbHBIX PECYPCOB, 3aBHCUMOCTh BHYTPEHHETO COBOKYITHOT'O CIIPOCA OT MM-
roprta u T.1. B pesynbrare aToro Bompock! pazsutusi MCB B OonpImuHCTBE CTpaH, B TOM ducie u B Kazax-
CTaHe, OTHOCSTCA K KaTeropuu Hanbosee BayKHbIX.

Bonpockl ctumynupoBaHus U NOJACPKKH Pa3BUTHs MajJoOro M CpeIHero MmpeanpUHUMAaTeIbCTBa Mpu-
00peTaroT 0CO0YIO aKTyalbHOCTh B MEPHOJ] TOCTKPU3UCHOTO BOCCTAHOBIICHHS U BEIOPAHHOTO TOCYIapCTBOM
CTPaTErMYecKoro Kypca Ha BXOXKJEHHE B YMCIIO JUAMPYIONIUX CTpaH MUpa. B maHHBIA mepuoj pa3BUTHS
CTpaHBI 0co0asi CTaBKa JIeNaeTcs Ha CTUMYJIHPOBAaHUE MPEANPUHUMATEIHCKOW aKTUBHOCTH TpaXkIaH: IO-
MOIIb MAJIOMY M CpefHeMy Ou3Hecy. Benb nMeHHO HeOOMbIINE KOMIIAHUN OBICTPO pEarupyroT Ha MOCTOSH-
HO MEHSAIOIIYIOCS KOHBIOHKTYPY PBIHKA, CIIOCOOHBI OIEPAaTHBHO OCBaWBaTh M BHEAPSATh MHHOBAIIMOHHBIC
pemenus [2].

[oBbIIeHNE YPOBHS KOHKYPEHTOCIIOCOOHOCTH SKOHOMUKH M BXoxkaeHue Kazaxcrana B uncino 30 ca-
MBIX Pa3BHTBIX CTPaH MHpPa ONPEAEISIOTCA d(P(GEKTUBHOCTEI0O HHHOBAIIMOHHOTO Pa3BUTHS OTECUYECTBEHHBIX
NPEINPUATHI.

[pesunent Kazaxcrana Hypcyntan Hazap6aeB noctaBui uenb: yepe3 40 et Mamblii 1 cpeqHuil OusHec
JOJDKEH CTaTh MpeodiataroiuM ceKTopoM dSKoHoMuKH. [loka e MCB ckoBan THckamu Kpusuca. Bectu
cBoif OuzHec B Kazaxcrane cerogus Henpocto. HecMoTpst Ha Hanmu4dne rocy1apcTBEHHBIX MTPOrpamMM IO MOJI-
JepKKe TIPEeANpPUsITAA MaJloro M CpedHero OW3Heca, MOJIOKEeHHE MpeanpruHuMareneii He ymydmraercs. Ka-
3aXCTAHCKHE BJIACTH NEPUOANYCCKH MPUHUMAIOT Pa3IMYHbIC MPOTPAMMBI B MOJACPKKY Pa3BUTHS MAJIOTO U
cpensero OusHeca. [Tog HUX BBIACISAIOTCS M (QUHAHCOBBIC pecypchl [3].

Hecmortps Ha cTapanus Biactei, 1ot MCh B BasioBoM BHyTpeHHEM nipoaykte (BBII) cTtpansl BOT yxe
HECKOJIBKO JIET Tom4yeTcsi Ha oTMeTKe 20 MPOLICHTOB.

[Ipesunent Kazaxcrana Hypcynaran HazapbaeB B [locnanmm k nHaponmy «Crparerms «Kaszaxcran —
2050» moctaBun nens: kK 2050 . Boith B umciio 30 caMmbIx pa3BHTHIX cTpaH mupa. [Ipu sTom mons MCh
B sKkoHOMUKe Kaszaxcrana momxsa BelpacTd K 2030 r. BaBoe, a k 2050 r. 3TOT CEKTOp SKOHOMHUKH JOJDKEH
CTaTh MPeodIaAIOINM.

Mao KTo W3 Ka3aXCTaHCKMX OM3HECMEHOB HAYWHAJI CBOE JIEJI0, UMEs CBOW JOCTAaTOYHBINA KamuTall.
Yare Bcero ux B30pbl OBLIM HANPABJIEHBI B CTOPOHY TOCYJAPCTBEHHBIX CTPYKTYP, 3aHUMAIOIIUXCS Pa3BUTHEM
MaJioro MpeAnpUHUMATENbCTBa, Wi O0aHkoB BToporo ypoBHsA (BBY). Ilo manneiM HammonanshHoro banka,
Ha 1 mexabps 2012 1. 6aHKaMU BTOPOTO YPOBHS OBUIM BBIIAHBI KpeAuThl cyosektaMm MCh Ha cymmy Ooiee
1 Tpunona Tenre. CpemHss mpoIieHTHas cTaBka 1o kpeautam bBY B HOsi6pe 2012 1. paBHsnacek 12,2 mpo-
LEHTA.

®ona «lamy» mopnepxuBaer 17 pazauyHbIX mporpamMM. Tak, cormacHO opHUUUaNEHONH WHPOpPMALH
B IIpOIIIOM oAy ¢oHa npoduHaHcuposan 0ojee 11,8 Teicsum npeanpuHuMaTencii Ha cymmy Oosee 625
MUJUTAAP]IOB TEHTE.

[IpennpunuMaTeny Ipu OTKPBHITHM M BEIEHHHM OM3HECa CTAIKUBAIOTCS C PAJOM IPOOJIEM H CIIOXKHO-
CTEH, TAaKUX KaK:

— CIIOYKHAS TIPOIIEeypa BeIIAuN U 0(hOPMIICHHSI Pa3pelInTeIbHBIX JOKYMEHTOB;

— HeTIpaBOMEPHBIE JIEHCTBHS JTOJDKHOCTHBIX JIMII TOCYIapPCTBEHHBIX OPTaHOB NP MPOBEACHUHU MPOBE-

POK MpenpruHUMaTENeH;
— cnabasi HHPOPMALMOHHO-pa3bsICHUTENbHAs paboTa Mo 3aKOHONATENLCTBY B cdepe MpearnpHHUMA-
TEJbCTBA.

PaznuuHble MpoBepKH M MPOLEAYPHl CO3MAal0T OJaronpUsATHYIO MOYBY A Koppynuuu. 'ocymapcTBo
B TOJI, TI0 €r0 MOJICUeTaM, TPATHT Ha TPOBEPKH Oolee 2,6 MIILIHAp/Ia TEHre, a OM3HEC TepseT KaXJIbIi TO/I,
M0 CaMbIM MUHHMMAJBHBIM pacueTaM CTOMMOCTH pabouyero BpeMeHH, okoio 20 MUJITMOHOB JOJJIapOB U3-3a
CIIMIIKOM YacThIX MPOBEpOK. KpymHeHIMM AOHOpPOM peciyOIMKaHCKOTO OIo/pKeTa SBIISIOTCS CyOBEKTHI
MaJoro ¥ CpeIHEro OM3Heca, B CTPYKTYPE KOTOPBIX 3aHITHI OKOJIO YeTBEPTH MUJIJIMOHA YEJI0BEK.

B pamkax mogepKku ¥ CTUMYJIMPOBAaHUS TPEANPUHIMATEIHCTBA PEBOIIONIMOHHBIM PEIIEHUEM Ha ce-
TOAHALIHUN JCHb SBJSIETCS] BBEACHUE MOPATOPHS Ha MPOBEIEHHE IUIAHOBBIX IIPOBEPOK CYOBEKTOB MaJIOro 1
cpemHero OusHeca, Ha ocHoBaHMM Ykaza [Ipesnnenra Kazaxcrana H.A. Hazap6aesa PK ot 27 despanst 2014 r.
«O KapAMHAIBHBIX Mepax M0 yIYYIIECHUIO YCIOBHH ISl IPEAIIPUHUMATENBCKON AesTenbHOCTH B PecyOnmke
Kazaxcran» [4].
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[IpunsTHE TAaHHOTO yKa3a SABJIAETCS CBOEBPEMEHHOMN U IeHCTBEHHON Mepoil. HeiHenHuit MopaTopuii —
HE TIEPBBIA, HO BCE PAaBHO PEIKHHA B WCTOPUH MOJIOJOTO Ka3axCTaHCKOro Om3Heca. OH SIBIAETCS TPEThEM
0 CYETY, M KOKABINA U3 HUX BHOCHII YTO-TO HOBOE B JEATENBHOCTD MPEAIPUHAMATEINEH.

B konne 90-x ronoB Ha MpoBepKy OM3HECMEHa MOT MPUNTH JTI000H, Jaxke ¢ PUKTUBHBIM YAOCTOBEpE-
HueMm. W Torma ['maBa rocymapcTBa BHEpBble NMPUHSII PEelIeHHE O BBEJACHHUH MOPATOPHS Ha MPOBEPKY.
[TocpencTBoM TIepBOro MOpaTOpHs OBIT CHCTEMATH3MPOBAH MEXaHU3M TPOBeneHUs MpoBepok. IlepBas cuc-
Temaruzanys, npumenmascs Ha 2000-e rr., BbI3Baja UCIYT, YTO OM3HEC «oTpaBsAT». Kak okaszaioch BIO-
CIIEICTBUH, HUYETO 3TOT0 HE Mpou3onuio. buszHec mocroiiHo Ben cedst u padoran. C BBEAEHHEM BTOPOTO
JTarma MOpaToOpHsl MPEAIPUHUMATENSAM CTaJO «IEeT4Ye ABIIIATh». beljla BIEpBHIE BBEJCHA PErHCTPAINI BCEX
MpoBepoK B |'eHeparpbHON MpPOKypaType, MpeapUHUMATENN MOTYyYHWIA MOIIHYIO MOJAEPKKY, MOTJIH TO-
CMOTpeTh, OQUIHATBHO JM Ha3HaYeHa MPOBEPKa U BBIACHUTH APYrHe MOMEHTHL. [ 0CyIapcTBO B OUEpEAHOM
pa3 JOJKHO YYeCTh HIOAHCHI IIPH BBEJIEHUH TPETHETO 10 CUETY MOPATOPHS Ha MIPOBEPKHU. | ocymapcTBeHHBIE
OpraHbl HUKaK HE XOTAT MEHSATh CBOW MEHTAIHTET — OHHM KOHTPOJHPYIOT, 3AIIUIIAI0T COOCTBEHHOCTH OT
coOcTBeHHHKa. TpeTHil 3Tam MopaTopusi MPELyCMOTPEH AJISi TOTO, YTOOBI CIOMAaTh 3Ty MEHTAIbHOCTH.
[IpencraBuTeny KOHTPOJIBHO-HAI30PHBIX OPTraHOB B MEPBYIO OYepenb AOJKHBI CTaTh NapTHEPaMH, pa3bsic-
HSTB, IOMOTATh MPEATNPHHUMATENSIM HE COBEPIIATH OMIHOOK.

Heo0xonnmo npuHUMATh 3aKOH, KOTOPBIK OBl OTPETYIUPOBall MOPSIOK NPOBEICHUS IPOBEPOK B COOT-
BETCTBUHU C MEXIYHApOJHBIMH CTaHAapTaMu. CTOUT OTMETHUTH, uTO TouTH 90 % BCcex MpOBEpOK BbINAgaN
Ha JIOJIIO MaJIOTO U CpeAHEro Ou3Heca.

CoracHo ykazy Mopatopuii mpomiutces 10 koHma 2014 r., (co 2 ampenst). OH 3ampenaeT IpoBOIUTh
IJIaHOBBIE MTPoBepKH B cekTope MCB, 3a ucknrodeHneM npoBepoxk:

1) ocHOBaHMEM 7151 IPOBEACHUS KOTOPBIX SBISIETCA 3asBIIEHHE CyObEKTa Majioro U CPETHETO MpeApH-
HUMATENbCTBA B OTHOIICHHUH COOCTBEHHOMU JICATEbHOCTH, BCTPEYHBIX MIPOBEPOK, CBA3AHHBIX C ATHM 3asiBJic-
HUEM;

2) (hMHAHCOBBIX OpraHU3aLMi;

3) B chepe aTOMHON SHEPTUH, PATHOAKTUBHEIX BEIIICCTB;

4) nearenbHOCTH (PU3UYECKUX M IOPUIUYECKUX JIML, 3aHATHIX B 00JacTH 000pOTa 570B, BOOPYKEHUS,
BOCHHOW TEXHUKHU U OTHENBHBIX BUAOB OPYXHsI, B TOM YHCJIE TPAKAAHCKOTO U CIYKEOHOTO, B3PHIBYATHIX U
MAPOTEXHUYECKUX BEIMIECTB M U3/ICIHH C UX IPUMEHEHHEM;

5) IPOBOIMMBIX B LENSIX MPEIOTBPAIICHUS WIIH YCTPaHEHUS ACWCTBUN, HECYIINX MPSIMYIO U HEMOCPe-
CTBEHHYIO YIpO3Yy KOHCTUTYLIMOHHOMY CTPOIO, HAIIMOHAJIBFHON 0€30MacHOCTH, 3aKOHHOCTH M OOILECTBEHHO-
My TIOPSIKY.

A ¢ 2015 r. Yxkas3 [Ipe3umenta BooOIe OTMEHSET IIAHOBBIE TIPOBEPKH MPEATIPUHUMATEIHLCTBA.

[Ipencenarens IlpaBnenuss HaumonaneHoit manatel mpennpunuMateneii PK A6nait Meip3axmeTos
OTMETHJI, YTO «MOPATOPHiA OyAET criocOOCTBOBATH MOBHIILICHUIO OTBETCTBEHHOCTH NPEANPHHUMATEICH.

T'ocynapcTBeHHBIMU OpTaHaMH, TI0 COTTacoBaHmIo ¢ AnmuaucTparueit [Ipesnnenra, Oymer papabora-
Ha OOBCKTHBHAS, COOTBETCTBYIOIIAS MHUPOBBIM CTaHJAapTaM CHCTeMa ompejaeneHus npoepok. CoriacHo
aToll cucteme ¢ 1 sHBaps 2015 r. mpoBepkaM OyAyT MOABEPraThbCs TOJBKO T MPEANPUHUMATENH, ¥ KOTO-
PBIX, JEHCTBUTENBHO, BRICOKA BEPOSITHOCTh HApYIIEHU 3aKOHOMATENbCTBA. «Ecim mpeanpuHUMaTens BbI-
MIOJTHSAET BCe TPEeOOBAaHUS 3aKOHA, MPOBEPSIONINE OPTaHbl HE JOJDKHBI MMPUXOIUTH K HEMY BOOOIIE», — 3as-
Bun Hazapbaes.

[o ero cnoBam, KapaIWHAJIBHBIN NEepecMOTp GopMaTa MPOBEACHHS MPOBEPOK MO3BOJIUT COKPATUTH KO-
JTYECTBO TpeOOBaHUH K MpeAnpuHUMATENsIM Ooitee yeM Ha 30 mporeHToB. /[ 3TOro mpaBUTEILCTBY HE00-
XOAMMO TIEPECMOTPETh BCE PETVIAMEHTHI MPOBeAEHHS MpoBepok. OH Takke MOAYEPKHYNT HEOOXOAMMOCTHh
3aKOHOJATENBHOTO 3aKpeIIeHUsI JOOPOBOJIBFHOIO CTPaXOBaHUsI Eepe]] TPETbUMH JIMLaMH, KaK aJbTePHATHBEI
npoBepkaM. HazapbaeB cooOmmut o Tom, uto ¢ 1 stHBaps 2015 r. Oyaer ymnpolieHa mporeaypa JTHKBHIAITAN
CyOBEKTOB Majoro M CPEAHEr0 MPEeANpUHUMATENHCTBA, C KOTOPOW CBS3aHO OKOJIO TPETH BCEX MPOBEPOK
B CTpaHe.

B cooTBeTCTBHM C HOBBEIM yKa3oM [ eHepalibHasi MpoKypaTypa OyIeT MmpeaocTaBisaTh HarmnoHanmpHON
naJjiaTe mpeInpuHIMaTeNeil TocTym K nHpOopMalui O IPoBepKax B OTHoIIeHNH Ou3Heca. [1o cioBam Hazap-
0aeBa, 5TO MO3BOJUT MOBBICUTH MPO3PAYHOCTH PAOOTHl MPOBEPSIOMINX OpraHoB W obecmeduT 3PdexTus-
HOCTh OOIIIECTBEHHOTO MOHUTOPHHTA. byJeT 3aBeplieHa aBTOMaTU3alMsl BbIJAa4d pa3pellieHuil, 1 He MEHee
140 ux BHIOB IEepeHayT B 3JICKTPOHHBIN (opmaT. Kpome TOro, JOKHBI OBITH YIIPOIICHBI IIPOLEAYPHI Pery-
JUPOBaHUs B cepe CTPOUTEIHCTBA.
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[MpaBoBble acnekTbl NOAAEPXKKM. ..

«41 mopyumn IlpaButenpcTBy Ha 50 MPOIEHTOB COKPATUTh MPOLEAYPHl MPEIOCTABICHUS U U3MCHCHHS
IIEJIEBOT0 HAa3HAYCHMSI 3€MENTbHBIX YY9aCTKOB, a TAK)KE BBIJAUN pa3pelIeHN Ha CTPOUTEIHCTBO U MOAKITIOYe-
HUS K WHKeHepHbIM cuctemaM. C 1 staBapst 2015 rona cpok opopMIleHHs 3eMETbHOTO y4acTKa JIOJDKEH COo-
cTaByATh He Oonee 30 mHEi», — ormernn HazapOaes.

Ho 1 utonst 2014 1. [IpaBUTENBCTBY aHO MOPYUYEHHUE — COBMECTHO ¢ HammoHanpHOU MajmaTod IMpen-
MIPUHAMATENEH IPOBECTH MOJHYIO PEBU3HIO0 COOTBETCTBYIOMIETO 3aKOHOAATENbCTBA. « /11 ynobcTBa 6u3Heca
B npoekTe IIpeanpruHuMaTenbckoro KoJeKkca JOIDKHBI ObITh KOHCOMUANPOBAHBI BCE HOPMBI 3aKOHOB O T'OCY-
JAPCTBEHHOM DETYJIHPOBAHUH TPEIIPUHUMATEILCKON JeITeTbHOCTU. ByJeTr 3akoHONATENEHO 3aKpeIlicH
MIPUHITUT PETYIISATOPHOTO BO3AEHCTBYSI, IpuHATOrO B cTpanax ODCP, u B Kazaxcrane Oymer BBeIeH HOBBII
WHCTUTYT On3Hec-oMOyncMeHa. Ero ocHOBHas 3ajada — 3aliuTa MpaB MpeanpuHAMAaTeneiy», — cKazal
[Ipe3unent [5].

YKka3zaHHBIE MEpPBI MOTPEOYIOT 3aKOHOMATEIBHBIX M3MEHEHHH. B cBs3u ¢ »trM Ykazom Ilpesumenta
[IpaButenscTBy PecnyOmmku Kazaxcran mopydeHo:

1) pa3paboraTs u BHeCTH Ha paccMoTpeHue Maxunuca Ilapinamenrta PecrryOnmku Kazaxcran nmpoekThl
3aKOHOB!

— 10 1 ampens 2014 r. — mo BompocaM perIaMEHTAIIMH HCUYEPITHIBAIONICTO MEPEUHS pPa3pelIcHu U

YBEIOMIJICHHH, MTOPAIKA X BBIAYM, B TOM YHCIIE€ TPEIyCMaTPHUBAIOIIEr0 BHEIPEHNE MPUHIIUITA aHa-
JIM3a PETyISTOPHOTO BO3JCHCTBHSI 3aKOHOIATEILCTBA B chepe pa3pelINTEIbHON CUCTEMBI Ha CYOBeK-
THI IPEATNPUHIUMATEIBCTBA;

— 10 1 cenrs6ps 2014 r. — 1o BompocaM KapAWHAIBHOTO YIYUINICHUS YCIOBHH IS MPEAIPUHUMA-

TEeIbCKOU JesTeNbHOCTH B Pecrybnuke KazaxcTaH, mpeaycMaTpuBatOIInig:

® [IepPeX0/] Ha OPTaHU3aIUIO MMPOBEPOK HAa OCHOBE OIIEHKH PHCKOB, a TAK)KE€ BBEIACHHE BO3MOXHOCTH
CTPaxOBaHHUsI OTBETCTBEHHOCTH CYOBEKTOB IPENIPUHAMATENFCTBA KaK aJbTepHATHBHI IPOBEPKaM
CyOBEKTOB MPEATPUHUMATEIILCTBA;

® COKpaleHne TpeOOBaHM, MOUIeKAIINX IPOBEPKE MPHU OCYIIECTBICHUH TOCYAapCTBEHHOTO KOH-
TPOJISI ¥ HAA30pPa, MIPENBABISIEMBIX K CyOBEKTaM MPEAIPHHIMATEIHCTBA;

® YIIPOIIEHHE MPOLEAYP JTUKBUAANNN CYyOHEKTOB MAJIOTr0 M CPETHET0 PEAIPUHUMATEIHCTBA,

e ycusieHHe poi HarpoHanbHO# manathl MpeanpuHUMaTeNeld, B TOM YHCJIe BBEIEHHE WHCTHUTYTa
YIOJIHOMOYEHHOTO TI0 TIpaBaM MpealpHHIMATENEH;

® UHBIC MEpPBI, HAIMIPABIICHHBIE HA KapJUHAIBHOE YIIYYIIEHUE YCIOBHH IJIS MPEIIPUHUMATEIHLCKOM
nesitenbHOCTH B PecnyOnuke Kazaxcran;

e 10 1 auBaps 2015 r. — mo Bompocam JesATENTbHOCTH CAaMOPETYIHPYEMBIX OpraHU3alNig;

2) mo cornacoBanuio ¢ Aagmunucrpauueii [Ipesnaenra Pecnyonuku Kaszaxctan go 1 suBaps 2015 r.
YTBEPIUTHh METOIWKY (POPMHUPOBAHHS TOCYIAPCTBEHHBIMH OPTaHAMH CUCTEMBI OI[EHKH PHCKOB;

3) xoHconmMIMpoBaTh B mpoekte [IpennpuHumMaTensckoro koaekca Pecmyonuku Kasaxcran Hopmbl 3a-
KOHOJIATEJIbHBIX aKTOB O TOCY/IapCTBEHHOM PETr'yJIMPOBAHUN NPEAIPUHUMATEIBCKOH JeATEILHOCTH;

4) no 1 saBaps 2015 r. 3aBepIIUTh ABTOMATH3AITNIO BEIAYN Pa3peIICHUN.

I'maBa rocynmapcTBa Mog4epKHYII, UTO pealn3anns yKaza 00ecneunT yIydlIeHHue YCIOBUH s Pa3BUTHSA
MpeIPUHUMATENBCKON esTenbHoCTH B Ka3axcrane.

Pesromupysi ckazaHHOe BBIIIE, MOXXHO CKa3aTh YTO OKa3aHHAs TOCYAapCTBOM IIPaBOBasl MOIAEPIKKA
CEKTOpa Majoro u cpeaHero On3Heca OyJeT CBOCBPEMEHHON U IEHCTBEHHOM MEPO M CTAaHET PEabHOU T0-
MOIIBI0 KAKIOMY Ka3aXCTaHIly, KOTOPBIM BeeT OuzHec. MopaTopuil MO3BOIUT NPEAIIPUHUMATEIISM TTOBBI-
CHUTb CBOU MPOQECCHOHANBHBIC 3HAHUS U OIBIT, a TAKKE TOMOXKET OM3HECMEHAaM MaJloro U CPEIHET0 YPOBHS
YyBCTBOBATh ce0s1 yBEepEHHO IIPH JIFOOBIX MpoBepKax. JJaHHas Mepa U BBIIEIIEHNE TOCYIapCTBEHHBIX CPEICTB
Ha pa3BUTHE MPEANPUHUMATEIBCTBA MPUAATYT TOIUOK ISl POCTa HAIICH 3KOHOMHKH U TOBBIMIEHUS OJiaro-
COCTOSTHHS BCEX Ka3aXCTaHIIEB. DTO OJIMH W3 BAXKHBIX IIArOB Ha MyTH K BXoxaeHuto Kazaxcrana B uncio 30
HanOoJiee Pa3BUTHIX CTPaH MHPA.
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Ka3zakcran Pecny0imkacpinaa ki skoHe opTa OM3HecTi Kosaay
MEH JaMBITY/AbIH KYKBIKTBIK aclleKTTepi

Makanaza Kimi )koHe opTa GM3HECTIH KOJIay, OHbI BIHTAJIAH/BIPY XKOHE JAMBITY CYpaKTapbl KapacTbIPbLIIbL.
Kimi >xonHe opra OM3HeC — KaKeTTi OybIH, OHBIH KYHIHEH MEMJICKETTIH TYpPaKThl SKOHOMHKAIBIK ©CYyiHIH
KaMCBI3JaHABIPYHl JKOHE AAaMYBIHBIH JAeHreil Toyenni OonaThIHABIFE OenrineHai. ABTOPMEH aTalMBIII
CEKTOPIBIH JaMybIMEH OallIaHBICTBI HETi3ri Mocellesiep 3epTTENreH, COHBIMEH KaTap MOPaTOPHIMIBIH
KipicrmenepiHiH Kimli jkoHe opTa OusHec Tekcepici, EnbackiMeH KYKBIKTHIKTBIH KOJIIay OOHMBIHIIA Mocenenep
KOJIIAaHFaH/IBIFbL, SIFHU Killll )K9HEe OpTa OM3HECTI TeKCepyre MOPaTOpHii SHTi3y Iapanapbl, KaObUIIaHIbL.

T.V.Ovchinnikova

Legal aspects of support and development
small and medium business in the Republic of Kazakhstan

In article questions of support of small and medium business, its stimulation and development are considered.
It is noted that that small and medium business is a fundamental link, from a state and which level of devel-
opment, ensuring sustained economic growth of the state depends. The author investigated the main problems
connected by development of this sector and as what measures are taken by the head of state concerning legal
support, in particular introduction of the moratorium on check of small and medium business.
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