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KOHCTUTYUUATIBIK XXOHE XAJbIKAPAJIbIK K¥KbIK
KOHCTUTYUMOHHOE U MEXOYHAPOOHOE MNMPABO
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Development and establishment of the legal status of individuals and citizens
in the constitutional doctrine of the Republic of Kazakhstan

This article analyzes the current legislation of the Republic of Kazakhstan and international legislation related
to the establishment and development of the legal status of a person and citizen in the constitutional doctrine
of Kazakhstan. Also addresses the issue of the limits of restrictions on the rights and freedoms of man and
citizen, who is one of the most difficult, as the legal restrictions substantially affect the degree of freedom and
the security of the individual in society and the state. Reflected the natural law concepts of rights and
freedoms of individuals who have found their expression in a comprehensive Constitution of Kazakhstan.

Key words: Constitutional doctrine, right of the citizens, Constitution of the Republic of Kazakhstan,
The Law "On Advocacy", round table, Institute of privacy, The principle of equality.

Constitutional doctrine of Kazakhstan confirmed the position about the natural origin of individual
rights and in clause 12 paragraph 2 proclaimed that human rights and freedoms belonged to everyone from
the birth, are recognized as absolute and inalienable.

One of the novels of contemporary constitution is the establishment that the human rights and freedoms
determine the content and application of laws and other regulations. It means that at the publication of the
laws of the Republic of Kazakhstan, the state must come from the constitutional rights and freedoms of the
person, the interests of human being and citizen. This clause of the constitution for the first time really brings
to life of Kazakhstani society the principles of constitutionalism, in particular the principle of priority of the
person to the state [1].

At the same time exercise of rights and freedoms of human being and citizen has a restrictive frame-
work, which can be expressed as follows:

1) it must not infringe on the rights and freedoms of other persons;

2) it must not infringe on the constitutional order;

3) it must not infringe on public morality.

Completely new theory lies in confirmation the legal status of the personality of the Republic of
Kazakhstan. At the core of Kazakhstani concept of constitutional rights and freedoms guaranteed by the
Constitution of 1995, there are universal values to which civilized society went for a long time. Many of the
provisions of the Universal Declaration of Human Rights adopted by UN General Assembly from December
10, 1948 [2], reflected in the contemporary Constitution.

It should be noted that the natural legal conception of rights and freedoms found its comprehensive
expression at the Constitutions of the Republic of Kazakhstan. According to this concept the human being is
the source of his natural rights and freedoms which are recognized as absolute and inalienable, in accordance
with Clause 12 of the Constitution of the Republic of Kazakhstan of 1995 [3]. It is important to bear in mind
that human rights and freedoms regardless of civil belonging are recognized by the state Kazakhstan, are
guaranteed and protected by it. At the same time, human rights and freedoms are not identical with the rights
of citizen, although they are interrelated, but not completely identical. The rights and freedoms of human
being and citizen are fundamental category of the Constitution of the Republic of Kazakhstan, called to
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confirm a person as the highest value of Kazakhstani society. Ensuring civil rights and freedoms is one of the
forming principles of Kazakhstani constitutionalism.

The Constitution of 1995 first established as a subject of constitutional rights and freedoms not a
citizen, that is, a person officially belonging to the given State and, accordingly, which is under its patronage,
but every person irrespective of his civil belonging. Recognition by the Constitution of the Republic of
Kazakhstan the rights means recognition the constitutional doctrine of Kazakhstan the natural rights bearing
inalienable character. Human rights are basic, they are inherent to all human beings from the birth, regardless
of whether they are citizens of the state in which they live, or not, and the rights of citizens include those
rights that are assigned to a person only by virtue of his belonging to the state (citizenship).

Thus, in contemporary law there are distinguished two concepts: "human rights" and "civil rights."
Under the first, initially emerged, the rights and freedoms inherent in all people, regardless of their
citizenship, deriving from natural law are referred to. Under the second — the rights and freedoms provided
by the positive law of the state to its citizens are referred to.

The term «human rights» is used always in international law, and the term «civil rights» — is used in
the constitutional and other domestic law. The term «human rights» also is used in the constitutional law of
the Republic of Kazakhstan, as it provides the rights and freedoms not only for its citizens but also to a large
extent for non-citizens who are in the territory of the state. Human rights emanating from the natural,
suprastate law do not preclude their positive clearance in the constitutional and other legislative materials, in
this way some contradiction of these two groups of rights and freedoms which have different origins is
smoothed out.

Section II of the Constitution of 1995 is devoted to the confirmation of the legal status of the human
being and the citizen. If the Constitution of 1993, the first section was devoted to the basics of the legal
status of the citizen of the Republic of Kazakhstan, consisting of seven chapters, the Constitution of 1995
without division into chapters allocated to these purposes thirty clauses.

Institute of citizenship has undergone significant changes. It should be noted that the essence of
citizenship is characterized by its basic principles and general principles confirmed at the Constitution of the
Republic of Kazakhstan and the Law «On Citizenship of the Republic of Kazakhstan» dated from December
20, 1991 with amendments and additions from October 3, 1995 [4].

In our opinion, the most valuable in the establishment of citizenship of the Republic of Kazakhstan is
new conceptual content of this institution — above all, the embodiment of universal values, the recognition
of the human being and the state equal in rights provided with their mutual responsibility. These basic
principles made up a system of principles of citizenship of the Republic of Kazakhstan [5, p. 60, 61].

The most important principle of the citizenship of the Republic of Kazakhstan is the recognition of
mutual responsibilities of the citizen and the state as confirmed at clause 1 of the Law «On Citizenship of the
Republic of Kazakhstan»: «The Republic of Kazakhstan, through its agencies and officials is responsible to
the citizens of the Republic of Kazakhstan, as the citizen of the Republic of Kazakhstan is responsible to the
Republic of Kazakhstany.

One of the essential principles of citizenship, first constitutionally confirmed in 1995, is the principle of
unity and equality of citizenship. The unity of citizenship manifested in the fact that every person in the
Republic of Kazakhstan has the right to citizenship. And all the citizens of the Republic of Kazakhstan,
regardless of where they live, have equal rights and equal responsibilities. The principle of equality is
manifested in the fact that all the citizens are equal before the law regardless of the basis of the acquisition of
citizenship, origin, property status, race and ethnical identity, etc.

The principle of equality of citizens is comprehensive in its content. One of the important principles of
citizenship, confirmed in the Constitution of 1995, is the principle of monocitizenship: belonging to the
citizenship of another state is not recognized for the citizen of the Republic of Kazakhstan. Problems of dual
citizenship, resulting from the adoption of the Law «On Citizenship of the Republic of Kazakhstan» in 1991,
were one of the reasons for the complications in the relations with a number of states. The existence of
citizens with dual citizenship creates difficulties both for the state and a concrete person. The practice of
citizenship legislation in most countries is aimed at reducing those with dual citizenship.

One of well-known scientists and specialists in citizenship N.V.Vitruk considers that when the person
has dual citizenship it can damage the sovereignty of the state, considered such person in accordance with
national legislation a citizen [6, p. 4].

First of all, there the fundamental principle of the state is violated — such as a full jurisdiction of the
state power over its citizens. On the other hand, there are some difficulties arisen from the side of the citizen

4 BecTHuk KaparaHguHckoro yHuBepcuTeTa



Development and establishment of the legal...

in usage of his rights. All these compel the state to take measures to eliminate the causes of dual citizenship.
According to p. 3 of clause 10 of the Constitution of the Republic of Kazakhstan «for a citizen of the
Republic of Kazakhstan the citizenship of another state is not recognized». The Constitution, securing such a
position excluded the possibility of dual citizenship [5, p. 62, 63].

It should be noted that for the first time in the constitutional concept of rights and freedoms of the
Republic of Kazakhstan it was laid down the doctrine of freedom. And the doctrine of constitutionalism in
Kazakhstan is based on a doctrine of freedom, trying to find a reasonable balance between freedom and
social freedom, freedom and government regulation. The idea of freedom first carried the idea of human
freedom from state interference. Further, in its conceptual development the freedom became regarded as
«participation in the creation of such a society in which everyone acts like its natural part. As if the human
being — is a social creature by nature, should be included in political society, the true freedom — it is not
just personal freedom or freedom from society: it is the realization of the noblest qualities of the person, and
voluntary submission to laws that he helps to create. Therefore, freedom is not limited to the liberal
procedural restrictions it implies the existence of objective criteria of good and justice. Freedom is
interpreted as a means of personal self-development. Freedom in the context of civil rights — it's not just
freedom from arbitrary of power, but freedom of forming public predestination of the human being — the
freedom to become a worthy citizen, with a worthy life in harmonious and equitable state [7; 84].

For many years, a clear picture was crystallized on the content of freedom and its relationship with the
state. Document confirmation of these notions of freedom found itself in the Declaration of Independence of
the United States in 1776, the Universal Declaration of Human Rights, adopted by the UN in 1948, French
Declaration of Human Rights and Citizen Rights in 1978.

These greatest documents in their importance laid the foundation of modern civilization; they have the
meaning and purpose of a legal, constitutional state.

The Constitution of the Republic of Kazakhstan reflected not only the right to life, but stemming from it
the right to recognition as a person before the law. The right of everyone to protect their rights and freedoms
by all noncontradictory to law means including necessary defense Constitutionally confirmed. Clause 2 of
the International Pact on Civil and Political Rights of 1966 indicates the need for legal protection for any
persons seeking such protection [8]. Paragraphs 2 and 3, Clause 13 of the Constitution implement the above
mentioned clause of the International Pact on Civil and Political Rights in the constitutional law of the
republic.

Thus, paragraph 2 of clause 13 of the Constitution gives everyone the right to judicial protection of their
rights and freedoms. Decisions and actions (or inaction) of state bodies, local authorities, public associations
and officials may also be appealed in court. Everyone is entitled in accordance with international treaties of
the Republic of Kazakhstan to international bodies for the protection of human rights and freedoms, if all
available domestic remedies oa legal defense are exhausted. Paragraph 3 of clause 13 guarantees the right to
qualified legal assistance.

The Law «On Advocacy» from December 5, 1997 [9] as the main problem lays for advocateship the
facilitating of the implementation of the guaranteed by the government and by the Constitution of the
Republic of Kazakhstan human right to judicial protection of their rights, freedoms and qualified legal
assistance. Clause 6 of the Law «On Advocacy» provides the cases of legal assistance free of charge, and the
trustees, upon request, are exempt from payment and legal assistance is provided by lawyers at the expense
of firm of attorneys or bar association.

One of the most important principles of constitutionalism is the equality. Kazakhstan doctrine of
constitutionalism constitutes the principle in the cl. 14 of the Constitution. The Constitution of the Republic
of Kazakhstan states: «All are equal before the law and the court». In the current Constitution in this way
reflected cl. 7 of the Universal Declaration of Human Rights, which stated that «all are equal before the law
and are entitled without any discrimination to equal protection under the law». Equality before the law means
the same legal position of citizens (and aliens) before the law, i.e. match the full range of rights and
obligations of all human beings. The content of equality implies the absence of illegitimate privileges and the
prohibition of discrimination on any grounds.

Paragraph 2 of cl. 14 establishes the constitutional protection of individuals from discrimination on
grounds of origin, social, property status, sex, race, nationality, religion, views, place of residence, etc.

The Constitution of the legal state provides the legal, i.e. formal, equality between human beings. Sense
of formal equality is to provide equal start opportunities to everybody, the realization of which depends on
the talent, intelligence and resourcefulness of each person. The law can not be without risk of destruction of
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human freedom to regulate these human qualities, the attempt to bring them to the «average» size inevitably
leads to inhibition of the social activity of people, loss of energy of the strongest personalities and socially
useful persons. The equality of persons before the court is equally important. It does not matter the legal
status of the person — all i.e. everyone, both citizens and noncitizens, as well as foreigners are brought
before the court in equal status, receiving the same protection of their legitimate rights and bearing the same
measure of responsibility.

Constitutionalism complicates the adoption and implementation of government decisions, not as the end
in itself, but in order for people to live freely, or at least be free from government tyranny. The constitution
that meets the requirements of constitutionalism, is different from the simple basic laws determined the state
structure in that it tries to ensure the freedom. The right to freedom is nothing like freedom itself, i.e. ability
to perform any lawful acts. In this rule there is inherent limitation of the right to freedom of other people,
especially officials with the possibility of using coercion to people.

Fundamental human right — it is his inalienable and natural right of everyone to life, as confirmed in
clause 15 of the Constitution of the Republic of Kazakhstan. In order to comply with European standards the
changes were made in this clause on May 21, 2007. From now on, the death penalty established by thy law
as an exceptional measure of punishment in the following cases [10]:

— for terrorist crimes, connected with the loss of life;

— the most gravest crimes committed in wartime.

The Constitution of the Republic of Kazakhstan in clause 16 confirms the right to personal freedom for
the first time in contemporary constitutional practice in Kazakhstan. Personal freedom of human being — is
his inalienable and absolute right arising by virtue of the natural nature of human being himself. Personal
freedom is a unit of human rights, which form an indissoluble unity that is the foundation of virtually all the
legal status of the person, because without such right there meaning of any other rights and freedoms are lost.
In a lawful state human freedom is equal to all nature and protected by the state and by legal means and
forms. Restriction of the constitutional right to human freedom shall be allowed only in cases prescribed by
the law, and only with court approval, providing arrested person right to appeal.

It should be noted that the issue of restrictions on rights and freedoms was the subject of «round tabley,
conducted by the Nizhny Novgorod Law Institute of the Interior Ministry of the Russian Federation jointly
with the magazine «State and Law» in December 1997 [11]. The speakers at this roundtable suggest that
under the restrictions of fundamental rights in the proper constitutional and legal sense, refers to constitution
permitted and established constitutional law exceptions to the constitutional status of human being and
citizen.

The Constitution of the Republic of Kazakhstan of 1995, securing the inviolability of human dignity
(clause 17), went much further, securing privacy, personal and family secrets, protection of honor and
dignity (clause 18). For the first time at the level of the constitution the privacy rights are confirmed,
constitutionalism establishment is not possible without the civil society, where the basics is the sovereignty
of the individual, meaning the integrity of his «habitat».

Institute of privacy includes a great variety of garantees that are contained in various clauses of the
constitution. The right to personal and family privacy, to defense of the honor and dignity are constituted.
Neither of whom can be demanded the information concerning the origin or business activity of relatives,
intimate relationships, sources of financial condition of the family, etc. If honor and good name are
humiliated or insulted, he may demand through the trial the punishment or compensation for moral damage,
provided that by the Criminal Code. If the defamatory and rights disparage information published in press,
the court may order the same print organ to publish a confutation of this information.

Everyone has the right to secrecy of correspondence, telephone conversations, postal, telegraph and
other messages. Therefore it is prohibited opening and inspection of letters and other postal items,
interception of telephone conversations. The Criminal Code classifies the violation of the secrecy of
correspondence, telephone conversations and telegraphic communications of citizens as a crime. Search,
seizure, arrest of correspondence and its seizure of postal and telegraph offices may only be on grounds and
procedures established by the Code of Criminal Procedure. Strictly regulated by the law the order
wiretapping.

Furthermore, the Constitution under cl. 19 gives everyone the right to determine and indicate or not
indicate his national, party and religious affiliation.

A completely different concept than in the previous constitutional law laid the basics of confirmation of
social-economic rights in the modern Constitution of the Republic of Kazakhstan. If the unit of social-
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economic rights earlier was as some granted by the state causing some sense of dependence on the state by
its citizens, but their modern interpretation aims at the personal initiative and encourages more
entrepreneurship. Therefore, the existing points of view of scholars such as Cass R. Sunstein that the
constitutional provision in post-communist countries is not only useless but harmful, in our opinion, are
incorrect. Thus, Sunstein writes: «Many positive rights are not consistent with the common desire to root out
of the citizens... a sense of dependence on the state and its desire to support and encourage private initiative
... If the individual positive rights are taken into consideration by the citizens as the inalienable rights
conferred by the state, it can have negative impact on the personal initiative and enterprise [12].

I. Michailovskaya also considers that giving the social-economic rights the status of constitutional
rights leads to some negative consequences:

1) not only preserve but also strengthen paternalistic attitudes of citizens;

2) preservation of Soviet behavior patterns;

3) occurrence of difficulties in replacing the egalitarian distribution of goods of special targeted
assistance to vulnerable people [13].

We suppose that in the conditions to the transition to the market economy and forming the market
economy as one of the functions of the state is a social function. Moreover, in cl. 1 of the Constitution it is
stated that Kazakhstan — is a welfare state. Therefore, the necessity for legal protection of citizens is one of
the challenges in solving problems of human rights in well equipped democratic country. It is quite important
that the search for ways to achieve a balance between the interests of the individual and society — is one of
the main directions of development of Kazakhstani statehood.

The Constitution of 1995 at the confirmation of social-economic rights, there is a balance that does not,
on the one hand, develop a dependency and equalization in the distribution of social goods, and the other —
a certain degree of care shall be done for a person with the purpose of ensuring the necessary conditions for
maintaining his dignity.

Thus, according to cl. 24 there not a right to work is declared, but the right to freedom of labor, which is
a constitutional novelty. The first constitution of independent Kazakhstan continued to secure the right to
work, and it corresponded with the obligation to work. The right to freedom of labor also includes the
freedom of every person to dispose of their abilities to work, choose the type of activity and profession. Free
choice of occupation and profession is solely voluntary will of everyone to exercise their right to work in
various forms of employment under the employment agreement or contract, the organization of any type of
property, passing the state and military service, do business without a legal entity or as member of the
partnership, a member of the production cooperative or farm, as well as within the civil law contracts (the
author's agreement, contract, contract assignments, etc.).

And in this case, the implementation of the constitutional right for freedom of labor conditions
contributes to the full development of personality and is an implementation of cl. 23 of the Universal
Declaration of Human Rights and cl. 6 of the Pact on Economic, Social and Cultural Rights, which confirms
the right of everyone to the opportunity to earn a living by work which he freely chooses or to which he
freely agrees.

At the same time, these constitutional provisions encourage entreprencurship, ensuring that in
paragraph 4 of cl. 26 right of everyone to freedom of entrepreneurial activity, and free use of his property for
any lawful business activity.

Somewhat different the right of the citizens of the Republic of Kazakhstan on social protection by
guaranteeing minimum wages and pensions, Social Security age, sickness, disability, widowhood, and other
legal grounds (clause 28), as well as the right to receive free only guaranteed level of medical care
established by law (p. 2, cl. 29) are recognized.

Voluntary social insurance, creation of additional forms of social security and charity are encouraged.

If the earlier the constitution guaranteed free medical care, but now there is only the amount of
guaranteed health care. Constitution of 1993 guaranteed free secondary, secondary professional and higher
education in state educational institutions (cl. 24) [14]. The current Constitution only guarantees free
secondary education and higher education on a competitive basis to private educational institutions (cl. 29, 30).

Complex of social-economic rights is presented in the constitution in quite harmonious form, where the
health visitor role of the state in relation to society is limited to socially vulnerable layers of population,
expansion of the sphere of state control is very low.

Complex of political rights confirmed in the constitution, has not undergone any changes.
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Constitutional recognition of responsibilities undergone some changes. The Constitution of the
Republic of Kazakhstan of 1993 were charged duties only to citizens of the Republic of Kazakhstan (clauses
29-31). Now, the duty to observe the Constitution and laws of the Republic of Kazakhstan, to respect the
rights, freedoms, honor and dignity of others, as well as the duty to respect state symbols of the republic and
to pay the legally established taxes, fees and other mandatory payments are imputed to all residents of
Kazakhstan (clauses 34, 35.) These charges are attributable to citizens and foreigners and stateless persons
residing at the territory of the republic.

As for the responsibilities of citizens of the Republic of Kazakhstan, they except the defense the
republic and the duty of military service obligations enriched with the care for the preservation of historical
and cultural heritage and protection of monuments of history and culture, preservation nature and natural
resources (cl. 37, 38).

Imputation of the first two responsibilities only to citizens of the Republic of Kazakhstan is not in doubt
and dispute. Indeed, it would be illogical to require foreign nationals or stateless persons to perform military
service or to protect the Republic of Kazakhstan from encroachment by other states. The same can be said
about such duties as the duty of care to preserve the historical heritage and protect monuments of history and
culture. Historical and cultural heritage, handed down to us from our ancestors, historical and cultural
monuments of our country — who but the citizens of Kazakhstan have to take care of their preservation?!

Certain proposals are called by one of the duties, which lies just to the citizens of the Republic of
Kazakhstan. It is the duty to preserve nature and to preserve natural resources (clause 38). Why do
conservation and respect for natural resources as a duty imposed only on citizens of the Republic of
Kazakhstan? According to p. 1 of cl. 31 of the Constitution of the Republic of Kazakhstan the state seeks to
protect the environment, conducive to human life and human health. Notice that the human, not a citizen,
that is, the state, creating favorable conditions does not make distinctions on individual citizens and aliens.
They are created for all people, as we infer from the wording of p. 1 of cl. 31 of the Constitution of the
Republic of Kazakhstan. It turns out that the state creates favorable to life and health conditions for all
people, but to preserve nature and protect the natural wealth should only citizens of the Republic of
Kazakhstan. It seems that the legislator is not well articulated this clause, fixing this responsibility only for
the citizens of the Republic of Kazakhstan. For comparison, there may be cl. 58 of the Constitution of the
Russian Federation, which states: "Each (emphasis added — A.S.) is obliged to preserve nature and the
environment, to take care of natural resources" [15].

In general, by securing the rights and freedoms of human being and citizen, the Constitution of the
Republic of Kazakhstan unequivocally states that the limitation of rights and freedoms of citizens for
political reasons are not allowed in any form. In no cases shall not be restricted the rights to the nationality
(clause 10), the right to defend and protect its citizens (clause 11), the right to judicial protection and to
qualified legal assistance (clause 13), the right to equality before the law and the court (clause 14), the right
to life (clause 15), the right to personal freedom (p. 1, clause 16), the right to physical integrity (clause 17),
the right to use their native language and culture, to free choice of language of communication, upbringing,
education and creative expression (clause 19), the right to freedom of conscience (clause 22), right to private
property (p. 2, clause 26).

In general, the question of the limits of limits of rights and freedoms of human and citizen is among the
most difficult, as the legal restrictions on the merits affect the degree of freedom and security for the person
in society and the state [16, p. 162—167].

Among the new foundations of limitation the rights and freedoms of human and citizen of Constitution
of 1995 puts the health and morals (p.1, cl. 39).

The Republic of Kazakhstan is a multinational state, and, of course, maintaining social stability is one
of the main tasks of the state. It was appropriate constitutional provision unconstitutional recognition of any
action that could violate international consent (p. 2, cl. 39).

In general, it should be noted that a new approach to human rights and freedoms laid down in the last
Constitution the Republic of Kazakhstan, based on the recognition general humanitarian values, including
the idea of human rights, its legal protection, autonomy of personality, the existence of areas free of state
intervention, from the arbitrariness of officials.
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C.K.AmannpixoBa, Kpuctuan Lommnak

Ka3akcran Pecny0iuKacbIHBIH KOHCTHTYHHSIJIBIK IOKTPUHACBHIHAAFBI aJ1aM JKJHe
azaMaTTap/JblH KYKbIKTBIK MIPTe0eCiHiH KaJIbINTaCybl MeH JIaMybl

Maxkanaga Kaszakcran PecnyOnMKachbiHBIH KOJIAHBICTaFbl 3aHHAMACHIHIAFBl JKOHE KOHCTUTYIHSIIBIK
JOKTPHHACHIH/A aJaMaap MEH a3aMaTTapiblH 3aHFa CyHeHreH MopTeOeciHiH KalbINTacyblHa KaThICTHI
XaJBIKAPaJbIK KYKBIKTHIK akTiiep Tanmanasl. COHBIMEH KaTap ajamaap MEH a3zaMarTapAblH KYKBIKTapbl MCH
00CTaHABIKTAPbIH IIEKTEY TYPAJIbl CYpaKTap *oHe TaOUFU 3aHFa CYHEHIeH TYKBIPbIMIAPHI Kapaiabl.

C.K.AmangpikoBa, Kpuctuan [{ommnak

CraHoBJ/IeHHEe U Pa3BUTHE NPABOBOI0 CTATYCA YeJ0BEKAa U I'PaKIAHUHA
B KOHCTUTYIIMOHHO# 1oKkTpuHe Pecny6imku Ka3axcran

B cratpe man amanm3 pAeHCTBYIOIIETo 3aKkoHOAATenbcTBa PecmyOmmkm KaszaxcTan u MexIyHapOmHBIX
IPAaBOBBIX aKTOB, CBS3aHHBIX CO CTAHOBJIECHMEM M Pa3BUTHEM IIPABOBOIO CTaTyCa YeJIOBEKA M IPAXIaHHWHA
B KOHCTHTYIHOHHOI noktpune PK. Takke paccMOTpeH BOIpOC KOTOPHIH SIBISETCS OJHHM H3 CaMbIX
TPYIOHBIX, O TIpelenax OrpaHHUYCHUs IpaB M CBOOOJ UelOBeKa M TpaJaHWHA, TaK KaK 3aKOHOJATENIbHBIC
OrpaHMYEHHUs, HO CYIIECTBY, BJIHMAIOT Ha CTENEHb CBOOOABI M 0E30MaCHOCTH 4eNioBeKka B OOIIECTBE M
rocynapcre. OTpaskeHBI €CTECTBEHHBIE MPABOBBIC KOHLCNIMM HpaB M CBOOOJ 4YelOBEKa M IpakJaHMHA,
Hamenmue sceoobemnoniee Beipaxenue B Koncturynuu Pecybnnku Kazaxcran.
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The Brazilian Constitution of 1988 year

This article analyzes the Brazilian Constitution of 1988. Formulated stages of the Brazilian Constitution,
however, the role and place of the Constitution so far as the basis of all the laws of Brazil. The author
examines the structure and basic principles of the Constitution, the basic right to judicial protection, access to
information, basic rights and guarantees in relation to the prosecution of state action - criminal law, freedom
of assembly and association, etc.

Key words: Brazilian Constitution, military, Brazilian Supreme Court, the Federative Republic of Brazil,
President, Government.

The Brazilian Constitution of 1988 defined the return of democracy in Brazil after twenty years of mili-
tary rule. The safe, slow and gradual transition promised by the military, was began with the approval of the
amnesty law in 1979 that allowed people who were persecuted by the regime to return to Brazil. The am-
nesty also forgave the crimes committed during the military regime. Recently, in April 2010, the constitu-
tionality of this law was questioned by the Brazilian Supreme Court (Supremo Tribunal Federal) with the
argument that this crimes committed by the military were crimes against human rights. The court made the
ruling of the law in compliance with the constitutional order. The reconciliation of Brazilian society was pos-
sible, among other reasons, due to the amnesty law, which prepared the transition from military rule to civil-
ian rule. In 1982 there were direct elections for state governors, senators, congressmen, state legislators,
mayors and councilors. The ruling party managed to elect a majority of governors. The outcome of the elec-
tions for congress presented a balance between the posts won by the ruling party and the opposition. This
balance influenced the composition of the Electoral College in 1985. The end of military rule occurred with
the opposition’s victory in the Electoral College that chose the new president of the republic in 1985.

The 26™ constitutional amendment called upon the national assembly to draft the new Brazilian consti-
tution. The assembly began its work on February 1, 1987 and October 5, 1988 the new constitution was
promulgated.

The National Constituent Assembly lasted eighteen months. It was composed of 559 constituencies, 487
deputies and 72 senators. 24 subcommittees were made to formulate the outlines of the new constitution,
which was later transformed into eight thematic commissions, which in turn forwarded the draft to the sys-
tematization committee. In the opinion of important Brazilian jurists, the constituent congress produced a
fairly advanced and modern text, with important innovations for Brazilian and even global constitutionalism.

The constituent congress from 1987 and 1988 was characterized by broad participation of society. Or-
ganized social movements claim their rights. Thus, the Constitution gave special attention to the various
segments of Brazilian society, for example, indigenous people and blacks that historically had been denied
their rights.

The text of the 1988 Constitution is very lengthy. The Constitution is composed of 250 articles and also
includes 97 more articles in its transitory provisions. The country witnessed the so-called process of the con-
stitutionalisation of infraconstitutional rights. Thus, workers’ rights were fully provided in art. 7; taxpayers’
rights are provided in art. 150 and in the following articles; the rights of public employees are provided in
art. 37 and in the following articles. The article 5, which deals with fundamental rights, is the fundamental
nucleus to the civil law, to the criminal law and to the administrative law. The authoritarian past of the Bra-
zilian state has made the constituent process a secure environment for rights provision in the Constitution.
Thus, the state could not revoke them. This process of rights provision in the Constitution demonstrated how
Brazilian society distrusted the state and its authorities.

The Constitution is divided into nine sections. We will now examine the main aspects of each section,
giving an overview of the constitutional text.

2.1. Preamble

The preamble of the Constitution contain the spirit of the Constitution, its grounds and its main objec-
tives: «We the representatives of the Brazilian People, convened in the National Constituent Assembly to
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institute a democratic state for the purpose of ensuring the exercise of social and individual rights, liberty,
security, well-being, development, equality and justice as supreme values of a fraternal, pluralist and un-
prejudiced society, founded on social harmony and committed, in the internal and international orders, to the
peaceful settlement of disputes, promulgate, under the protection of God, the Constitution of the Federative
Republic of Brazily.

2.2. The Fundamental Principles

The fundamental principles of the Constitution synthesize the entire contents of the constitution. The
fundamental principles are not superior to all other provisions of the constitution, although they constitute a
vector for the interpretation of all constitutional norms. Therefore, art. 1 regulates that «the Federative Re-
public of Brazil, formed by the indissoluble union of the states and municipalities and of the Federal District,
is a legal democratic state and is founded on: (i) sovereignty; (ii) citizenship; (iii) the dignity of the human
beings; (iv) the social values of labour and of the free enterprise; (v) political pluralismy.

The sole paragraph of that article provides for the principle of popular sovereignty: «all power emanates
from the people, who exercise it by means of elected representatives or directly, as provided by this Constitu-
tiony.

Atrticle 2 provides for the principle of the separation of powers: «the Legislative, the Executive and the
Judicial, independent and harmonious among themselves, are the powers of the Union».

German professor Konrad Hesse writes that a constitution has normative force when it is in line with
reality. A constitution will never have effective legal force if the text presupposes or portrays a different real-
ity from that experienced by the people. Thus, art. 3 of the Constitution deals with the reality in Brazil, the
challenges of Brazilian society: «the fundamental objectives of the Federative Republic of Brazil are: (i) to
build a free, just and solidary society; (ii) to guarantee national development; (iii) to eradicate poverty and
substandard living conditions and to reduce social and regional inequalities; (iv) to promote the well-being of
all, without prejudice as to origin, race, sex, colour, age and any other forms of discrimination».

Art. 4 of the constitution regulate Brazil’s international relations, providing for the concepts of open-
ness, cooperation and integration of the Brazilian constitutional order to the international community, both
regionally and globally: «the international relations of the Federative Republic of Brazil are governed by the
following principles: (i) national independence; (ii) prevalence of human rights; (iii) self-determination of
the people; (iv) non-intervention; (v) equality among the states; (vi) defense of peace; (vii) peaceful settle-
ment of conflicts; (viii) repudiation of terrorism and racism; (iv) cooperation among people for the progress
of mankind; (x) granting of political asylum». The sole paragraph of that article provides for Latin American
integration: «the Federative Republic of Brazil shall seek the economic, political, social and cultural integra-
tion of the people of Latin America, viewing the formation of a Latin-American community of nationsy.

2.3. The fundamental rights and guarantees

The second section of the Constitution deals with fundamental rights and guarantees. The section is di-
vided into five chapters. The first chapter discusses individual and collective rights and duties.

Article 5 states that all people are equal before the law, without any distinction. Brazilians and foreign-
ers residing in the country are ensured of inviolability of the right to life, liberty, equality, security and prop-
erty.

The Constitution includes in article 5 an extensive list of rights and guarantees. For a better understand-
ing of these rights and guarantees one can divide the topic into the following subdivision:

a) Gender Equality

Men and women have equal rights and duties under the terms of the Constitution. Article 226 of the
Constitution talks about the family, which is the foundation of society. Paragraph five of this article states
that the rights and the duties of marital society shall be exercised equally by the man and the woman.

Article 7° of the Constitution discusses the rights of workers. Subsection thirteen of this article provides
for the protection of the women labor market through specific incentives, as provided by law.

b) Guarantees of the person against persecutory action of state — criminal law

The guarantees of the person against persecutory action of state can be found in the following sections:
(1) no one shall be submitted to torture or to inhuman or degrading treatment; (ii) there shall be no excep-
tional tribunal or court: (iii) the institution of the jury is recognized, according to the organization which the
law shall establish, and the following are ensured: a) full defense; b) secrecy of voting; c) sovereignty of ver-
dicts; d) power to judge willful crimes against life; (iv) there is no crime without a previous law to define it,
nor a punishment without a previous legal commination; (v) penal law shall not be retroactive, except to
benefit the defendant; (vi) the law shall punish any discrimination which would be against fundamental
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rights and liberties; (vii) the practice of racism is a non-bailable crime, with no limitation, subject to the pen-
alty of confinement, under the terms of the law; (viii) the practice of torture, the illicit traffic of narcotics and
related drugs, as well as terrorism, and crimes defined as heinous crimes shall be considered by law as non-
bailable and not subject to grace or amnesty, and their principals, agents and those who omit themselves
while being able to avoid such crimes shall be held liable; (ix) the action of armed groups, either civil or
military, against the constitutional order and the democratic state is a non-bailable crime, with no limitation;
(x) no punishment shall go beyond the person of the convict, and the obligation to compensate for the dam-
age, as well as the decreeing of loss of assets may, under the terms of the law, be extended to the successors
and executed against them, up to the limit of the value of the assets transferred; (xi) the law shall regulate the
individualization of punishment and shall adopt the following, among others: a) deprivation or restriction of
freedom; b) loss of assets; c¢) fine; d) alternative rendering of social service; e) suspension or deprivation of
rights; (xii) there shall be no punishment: a) of death, save in the case of war declared under the terms of ar-
ticle 84, subsection 19; b) of life imprisonment; c) of hard labour; d) of banishment; ) which is cruel; (xiii)
the sentence shall be served in separate establishments, according to the nature of the offense, the age and the
sex of the convict; (xiv) prisoners are ensured of respect to their physical and moral integrity; (xv) female
prisoners shall be ensured of adequate conditions to stay with their children during the nursing period; (xvi)
no Brazilian shall be extradited, except the naturalized ones in the case of a common crime committed before
naturalization, or in the case there is sufficient evidence of participation in the illicit traffic of narcotics and
related drugs, under the terms of the law; (xvii) extradition of a foreigner on the basis of political or ideo-
logical crime shall not be granted; (xviii) no one shall undergo legal proceeding or sentencing save by the
competent authority; (xix) no one shall be deprived of freedom or of his assets without the due process of
law; (xx) evidence obtained through illicit means are unacceptable in the process; (xxi) no one shall be con-
sidered guilty before the issuing of a final and unappealable penal sentence; (xxii) no one who has undergone
civil identification shall be submitted to criminal identification, save in the cases provided by law; (xxiii)
private prosecution in the cases of crimes subject to public prosecution shall be admitted, whenever the latter
is not filed within the period established by law; (xxiv) the law may only restrict the publicity of procedural
acts when the defense of privacy or the social interest require it; (xxv) no one shall be arrested unless in fla-
grante delicto or by a written and justified order of a competent judicial authority, save in the cases of mili-
tary transgression or specific military crime, as defined in law; (xxvi) the arrest of any person as well as the
place where he is being held shall be immediately informed to the competent judge and to the family of the
person arrested or to the person indicated by him; (xxvii) the arrested person shall be informed of his rights,
among which are the right to remain silent, and he shall be ensured of assistance by his family and a lawyer;
(xxviii) the arrested person is entitled to identification of those responsible for his arrest or for his police
questioning; (ixxx) illegal arrest shall be immediately remitted by the judicial authority; (xxx) no one shall
be taken to prison or held therein, when the law admits release on own recognizance, subject or not to bail;
(xxx1) there shall be no civil imprisonment for indebtedness except in the case of a person responsible for
voluntary and inexcusable default of alimony obligation and in the case of an unfaithful trustee.

¢) Freedom of speech

The Brazilian Constitution guarantees the following rights regarding freedom of speech: (i) the expres-
sion of thought is free, and anonymity is forbidden; (ii) freedom of conscience and of belief is inviolable, the
free exercise of religious cults being ensured and, under the terms of the law, the protection of places of wor-
ship and their rituals being guaranteed; (iii) no one shall be deprived of any rights by reason of religious be-
lief or philosophical or political conviction, unless he invokes it to exempt himself from a legal obligation
required of all and refuses to perform an alternative obligation established by law; (iv) the expression of in-
tellectual, artistic, scientific, and communication activities is free, independent of censorship or license.

d) Freedom of assembly and association

All persons may hold peaceful meetings, without weapons, in places open to the public, regardless of
authorization provided that they do not frustrate another meeting previously called at the same place, subject
only to prior notice to the competent authority. Freedom of association for lawful purposes is fully guaran-
teed and any paramilitary association being forbidden. The creation of associations and, under the terms of
the law, that of cooperatives is not subject to authorization, and state interference in their operation is forbid-
den. Associations may only be compulsorily dissolved or have their activities suspended by a judicial deci-
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sion. No one shall be compelled to become associated or to remain associated. When expressly authorized,
associations shall have the legitimacy to represent their members either judicially or extrajudicially.

e) Inviolability of privacy, private life, honour and image of persons

The Brazilian Constitution states that privacy, private life, honour and the image of persons are inviola-
ble, and the right to compensation for property or moral damages resulting from their violation is ensured.
The right of reply is ensured, in proportion to the offense, as well as compensation for property or moral
damages or for damages to the image of the person.

The home is the inviolable refuge of the individual, and no one may enter therein without the consent of
the dweller, except in the event of flagrante delicto or disaster, or to give help, or, during the day, by court
order.

The secrecy of correspondence and of telegraphic correspondence, data and telephone communications
is inviolable, except, in the latter case, by court order, in the cases and in the manner prescribed by law for
the purposes of criminal investigation or criminal procedural finding of facts.

1) Right to property

The Constitution proclaims that the right of property and the right to inheritance is guaranteed. Property
shall fulfill its social function. The law shall establish the procedure for expropriation for public necessity or
use, or for social interest, with fair and previous pecuniary compensation, except for the cases provided in
the constitution. In case of imminent public danger, the competent authority may make use of private prop-
erty, provided that, in case of damage, subsequent compensation is ensured to the owner. The small rural
property, as defined by law, provided that it is used by the family, shall not be subject to attachment for the
payment of debts incurred by reason of its productive activities, and the law shall establish the means to fi-
nance its development. The exclusive right of use, publication or reproduction of works rests upon their au-
thors and is transmissible to their heirs for the time the law shall establish. Under the terms of the law, the
following are ensured: a) protection of individual participation in collective works and of reproduction of the
human image and voice, sports activities included; b) the right to authors, interpreters and respective unions
and associations to monitor the economic use of the works which they create or in which they participate.
The law shall ensure the authors of industrial inventions of a temporary privilege for their use, as well as pro-
tection of industrial creations, property of trademarks, names of companies and other distinctive signs, view-
ing the social interest and the technological and economic development of the country. Succession to the es-
tate of foreigners which is located in Brazil shall be regulated by the Brazilian law in favour of the Brazilian
spouse or children, whenever the personal law of the deceased is not more favourable to them. The state shall
provide defense for consumers as set forth by law.

g) Access to information

Access to information is ensured to everyone and the confidentiality of the source shall be safeguarded,
whenever necessary to the professional activity. All persons have the right to receive, from public agencies,
information of private interest to such persons, or of collective or general interest, which shall be provided
within the period established by law, subject to liability, except for the information whose secrecy is essen-
tial to the security of society and of state. The following are ensured to everyone without any payment of
fees: a) the right to petition the government in the defense of rights or against illegal acts or abuse of power;
b) the obtaining of certificates from government offices, for the defense of rights and clarification of situa-
tions of personal interest.

h) Judicial protection of fundamental rights

The law shall not exclude any violation or threat of rights from the consideration of the judicial power.

Litigants in the judicial or the administrative processes as well as defendants in general are ensured of
the adversary system and of a full defense with the means and resources inherent to them.

Habeas corpus shall be granted whenever a person suffers or is in danger of suffering violence or coer-
cion against his freedom of movement, on account of illegal actions or an abuse of power.

Habeas data shall be granted: a) to ensure the knowledge of information related to the person, who is
petitioning, contained in records or databanks of government agencies or of agencies of a public nature; b)
for the correction of data, when the petitioner does not prefer to do so through a confidential process, either
judicial or administrative.

Habeas corpus and habeas data proceedings are free of charge. Under the terms of the law all other
necessary measures include in citizenship are to be free of charge as well.
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A writ of mandamus shall be issued to protect a clear and legal right, not covered by habeas corpus or
habeas data, whenever the person responsible for the illegal actions or abuse of power is a public official or
an agent of a corporate legal entity exercising duties of the government.

A collective writ of mandamus may be filed by: a) a political party represented in the National Con-
gress; b) a union, a professional association or an association legally constituted and in operation for at least
one year, to defend the interests of its members or associates.

A writ of injunction shall be granted whenever the absence of a regulatory provision disables the exer-
cise of constitutional rights and liberties, as well as the prerogatives inherent to nationality, sovereignty and
citizenship.

Any citizen is a legitimate party able to file a people's legal action with the objective to nullifying an
act against public property or the property of an entity in which the state participates, administrative moral-
ity, the environment and historic and cultural heritage, and the author shall, except in the case of proven bad
faith, be exempt from judicial costs and from the burden of defeat.

i) Others rights

The law shall not violate the vested right, the perfect juridical act and the res judicata.

The state shall provide full and free-of-charge legal assistance to all who prove to have insufficient
funds.

The practice of any work, trade or profession is free, as long as the individual observes the professional
qualifications which the law shall establish.

Movement within the national territory is free in peace time, and any person may, under the terms of the
law, enter the territory, remain therein or leave it with his assets.

Under the terms of the law, the rendering of religious assistance in civil and military establishments of
collective confinement is ensured.

The state shall compensate a convict for a judicial error, as well as a person who remains imprisoned for
a period longer than the one established by the sentence.

For the poor the following is free of charge, under the terms of the law: a) civil birth certificate; b) death
certificate.

The second chapter of the second section deals with social rights: education, health, food, work, home,
leisure, security, social security, protection of motherhood and childhood, and assistance to the destitute.
These are social rights set forth by the Constitution.

The third chapter of the second section deals with right of nationality: The following are Brazilians: (i)
by birth: a) those born in the Federative Republic of Brazil, even if of foreign parents, provided that they are
not working for their original country; b) those born abroad, of a Brazilian father or a Brazilian mother, pro-
vided that either of them is working for the Federative Republic of Brazil: ¢) those born abroad, of a Brazil-
ian father or a Brazilian mother, provided they are registered at the proper Brazilian division of government.
An unregistered person that decides to reside in the Federative Republic of Brazil after becoming of age has
the right to opt for Brazilian nationality; (ii) naturalized: a) those who, as set forth by law, acquire Brazilian
nationality, being the only requirement for people originate from Portuguese-speaking countries must reside
for one uninterrupted year in Brazil and have good moral repute; b) foreigners of any nationality that reside
in the Federative Republic of Brazil for over fifteen uninterrupted years and without criminal conviction,
provided that they apply for Brazilian nationality.

The law may not establish any distinction between native-born and naturalized Brazilians, except in the
cases stated in the Constitution. The following offices are exclusive for native-born Brazilians: a) those of
President and Vice-President of the Republic; b) that of President of the Chamber of Deputies; c) that of
President of the Federal Senate; d) that of the Justice of the Supreme Federal Court; e) those who work in the
diplomatic sector; f) that of the officers of the Armed Forces; g) that of the Minister of Defense.

The fourth chapter of the second section deals with the political rights: The sovereignty of the people
shall be exercised by universal suffrage and by direct and secret voting, with equal value for all, and, accord-
ing to the law, by means of: a) plebiscite; b) referendum; c) people's initiative.

Electoral enrollment and voting are mandatory for persons over eighteen years of age and optional for
illiterate, those over seventy years of age and those between sixteen and eighteen years of age.

Foreigners cannot register as voters and neither can conscripts during their period of compulsory mili-
tary service.

The conditions for eligibility, according to law, are: a) Brazilian nationality; b) full exercise of political
rights; c¢) electoral enrollment; d) electoral domicile in electoral district; €) membership in a political party;
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f) minimum age of: 1.) thirty-five years old for president and vice-president of the Republic and to be a sena-
tor; 2.) thirty years old for governor and vice-governor of a state and of the Federal District; 3.) twenty-one
years old for federal deputy, state or district deputy, mayor, vice-mayor; 4.) eighteen years old for city coun-
cilman.

The fifth chapter of the second section deals with political parties: the creation, amalgamation, merger
and extinction of political parties is allowed, with due regard for national sovereignty, the democratic re-
gime, the plurality of political parties, the fundamental rights of the individual, and observing the following
precepts: (i) national character; (ii) prohibition from receiving financial assistance and from subordination
from a foreign entity or government; (iii) rendering of accounts to the electoral courts; (iv) operation in the
National Congress in accordance with the law.

2.4. Organization of the state

The Constitution in this section states the rules for Brazilian federalism. Art. 18 provides that the politi-
cal and administrative organization of the Federative Republic of Brazil comprises the Union, the states, the
Federal District and the municipalities, all of them autonomous, as written in the Constitution.

Articles 21 and 22 list broad legislative and substantive powers of the Union, which demonstrate the
political centralization of Brazilian federalism.

The Federative Republic of Brazil has 27 member states of the federation. The country is divided into
five regions: (i) the Midwest comprised of the following states: Goids, Mato Grosso and Mato Grosso do Sul
and the Federal District. The Midwest has a territory of 1,604,852 km? (18.9% of the country). Its population
is about 12 million, (ii) the Northeast consisting of the following states: Maranhao, Piaui, Ceara, Rio Grande
do Norte, Paraiba, Pernambuco, Alagoas, Sergipe and Bahia. The Northeast has a territory of 1,556,001 km 2
(18.2% of the country). Its population is just over 50 million, (iii) the North is formed by the states: Acre,
Amazonas, Roraima, Ronddnia, Pard, Amapa and Tocantins. The North has a territory of 3,851,560 km 2
(45.2% of the country), and a population of just over 14 million inhabitants — making it the region with the
lowest population density, (iv) the Southeast, which consists of the states: Minas Gerais, Espirito Santo, Rio
de Janeiro and Sdo Paulo. The Southeast has a territory of 927,286 km 2 (10.6% of the country). Its
population is about 77 million, (v) the South, which is comprised of the states of Parana, Santa Catarina and
Rio Grande do Sul has a territory of 575,316 km 2 (6.8% of national territory) and its population is over 26
million inhabitants.

The division of the country's gross national product (GNP) is disproportionate to the territory and the
population of regions provoking broad regional inequality. According to data from 2008, the southeast
region possesses 56.2% of GNP, the southern region 16.5%, the northeast 13.1%, the Midwest 9.2% and the
northern region 5%.

Analyzing data from the Human Development Index (HDI) one can observe regional inequality in
Brazil, especially when comparing the northeast and north. According to data from 2005 the southern region
is in first place with 0.829, the Southeast is in second with 0.824, the Midwest has 0.815, the North 0.764
and the Northeast 0.720.

The Federative Republic of Brazil has 5,565 municipalities. Municipalities are territorial communities
with legal personality under public law and political autonomy within the limits set by the federal
constitution. Each municipality has a fundamental law, a sort of municipal constitution, which states the
political and administrative organization of the municipality. Municipalities have the executive branch that is
exercised by the mayor and the legislative branch exercised by the city council. The judicial power is
organized into districts, which may cover several municipalities. Some Brazilian municipalities have
population and territory larger than many countries in the world. For example, Sao Paulo has 11 million
inhabitants. The municipality of Altamira, in Para State, has a territory nearly two times larger than the
territory of Portugal. The state of Roraima has only 15 municipalities while Minas Gerais state has 853
municipalities. In the southern and southeastern regions there are the municipalities with the best Human
Development Index — HDI in Brazil.

2.5. Organization of powers

Legislative power is exercised by the national congress, which is composed of the chamber of deputies
and the federal senate. Each legislative term shall have the duration of four years. The chamber of deputies is
composed of representatives of the people, elected, by the proportional system, in each state and in the fed-
eral district. The total number of deputies, as well as the representation of the states and of the federal district
shall be established by a supplementary law, in proportion to the population. The necessary adjustments shall
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be made in the year preceding the elections, so that none of those units of the federation has less than eight or
more than seventy deputies.

The federal senate is composed of representatives of the states and of the federal district, elected by a
majority vote. Each state and the federal district shall elect three senators for a term of office of eight years.
One-third and two-thirds of the representation of each state and of the federal district shall be renewed every
four years, alternately. Each senator shall be elected with two substitutes.

The executive branch is exercised by the president of the republic assisted by the ministers of state.

The following are the bodies of the judicial power: a) Supreme federal court; b) National council of
justice; c) the Superior court of justice; d) Federal regional courts and the federal judges; e¢) Labour courts
and judges; f) Electoral courts and judges; g) Military courts and judges; h) Courts and judges of the states,
of the Federal District.

The supreme federal court and superior courts have their seat in the federal capital and their jurisdiction
over the entire Brazilian territory.

The public prosecution (Ministério Publico), the public advocacy, advocacy and public legal defense
are essential functions to justice. Public prosecution (Ministério Publico) is an institution that upholds the
collective and diffuse interests of society, such as environment, historical heritage, arts and culture and the
correct use of public resources. Public advocacy is an institution that provides legal advice to state. Public
legal defense is an institution that provides legal advice to people who do not have financial conditions to
pay a lawyer.

2.6. Defense of the state and of democratic institutions

2.6.1. State of defense

The president of the republic may, after hearing the council of the republic and the national defense
council, declare a state of defense to preserve or to promptly reestablish, in specific and restricted locations,
the public order or the social peace threatened by serious and imminent institutional instability or affected by
major natural calamities. The decree instituting the state of defense shall determine the period of its duration,
specify the areas to be encompassed and indicate, within the terms and limitations of the law, the coercive
measures among the following: (i) restrictions to the rights of: a) assembly, even if held within associations;
b) secrecy of correspondence; c) secrecy of telegraph and telephone communication; (ii) in the event of a
public calamity, occupation and temporary use of public property and services, the union being liable for the
resulting damages and costs. The state of defense shall not exceed thirty days and it may be extended once
for an identical period if the reasons that justify its decreeing persist.

2.6.2. State of siege

The president of the republic may, after hearing the council of the republic and the national defense
council request authorization from the national congress to decree the state of siege in the event of: (i) seri-
ous disturbance with nation-wide effects or the evidence of the ineffectiveness of a measure taken during the
state of defense; (ii) declaration of state of war or response to foreign armed aggression.

The president of the republic shall, on requesting authorization to decree a state of siege or to extend it,
submit the reasons that determine such a request, and the national congress shall decide by absolute majority.

A Decree of the state of siege shall specify the period of its duration, the rules required to implement it
and the constitutional guarantees that are to be suspended. After it is published, the president of the republic
shall designate the executor of the specific measures and the areas encompassed.

In the event of serious disturbance with nation-wide effects or the evidence of the ineffectiveness of a
measure taken during the state of defense, the state of siege may not be decreed for more than thirty days nor
may each extension exceed such a period. In the event of the declaration of a state of war or response to for-
eign armed aggression, it may be declared for the entire period of the war or foreign armed aggression.

National congress shall remain in session until the end of the coercive measures. Directing board of the
national congress shall, after hearing the party leaders, designate a committee to monitor and supervise the
implementation of the measures concerning the state of defense and the state of siege. Once the state of de-
fense or the state of siege ceases its effects shall also cease, without prejudice to liability for illicit acts per-
formed by the executors or agents thereof. As soon as the state of defense or the state of siege ceases, the
measures applied during the period while it was in effect shall be reported by the president of the republic in
a message to the national congress, with specification and justification of the actions taken, with the listing of
the names of those affected and indication of the restrictions applied.
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2.6.3. Armed forces

Armed Forces, comprised of the navy, the army and the air force, are permanent and regular national
institutions, organized on the basis of hierarchy and discipline, under the supreme authority of the president
of the Republic. Armed Forces intended for the defense of the country, for the guarantee of the constitutional
powers, and, when the constitutional powers require, the defense of law and order.

2.6.4. Public security

Public security, the duty of the state and the right and responsibility of all, is exercised to preserve pub-
lic order and the safety of persons and property, by means of the following agencies: a) federal police; b)
federal highway police; c¢) federal railway police; d) civil polices; e) military polices and military fire bri-
gades.

2.7. Taxation and Budget

Union, states, federal district and the municipalities may institute the following tributes: a) taxes; b)
fees, by virtue of the exercise of police power or for the effective or potential use of specific and divisible
public services, rendered to the taxpayer or made available to him; c) benefit charges, resulting from public
works.

Whenever possible, taxes shall have an individual character and shall be graded according to the eco-
nomic capacity of the taxpayer. The tax administration may, especially to confer effectiveness upon such
objectives, with due respect to individual rights and under the terms of the law, identify the property, the in-
comes and the economic activities of the taxpayer.

Without prejudice to any other guarantees ensured to the taxpayers, the Union, the states, the federal
district and the municipalities are forbidden to: (i) impose or increase a tribute without a law to establish it;
(i1) institute unequal treatment for taxpayers who are in an equivalent situation, it being forbidden to estab-
lish any distinction by reason of professional occupation or function performed by them, independently of
the juridical designation of their incomes, titles or rights; (iii) collect tributes: a) for taxable events that oc-
curred before the law which instituted or increased such tributes came into force; b) in the same fiscal year in
which the law which instituted or increased such tributes was published; (iv) use a tribute for the purpose of
confiscation; (v) establish limitations on the circulation of persons or goods, by means of interstate or inter-
municipal tributes, except for the collection of toll fees for the use of highways maintained by the govern-
ment; (vi) institute taxes on: a) property, income or services of one another; b) temples of any denomination;
¢) property, income or services of political parties, including their foundations, of worker unions, of non-
profit education and social assistance institutions, observing the requirements of the law; d) books, newspa-
pers, periodicals and the paper intended for the printing thereof.

The prohibition to collect tributes in the same fiscal year in which the law which instituted or increased
such tributes was published shall not apply to the taxes on (i) importation of foreign products, (ii) exportation
to other countries of national or nationalized products, (iii) industrialized products, (iv) credit, foreign ex-
change and insurance transactions, or transactions relating to bonds or securities and (v) extraordinary taxes.

Laws of the initiative of the executive branch shall establish: (i) the pluriannual plan; (i) the budgetary
directives; (iii) the annual budgets. Law which institutes the pluriannual plan shall establish, on a regional
basis, the directives, objectives and targets of the federal public administration for the capital expenditures
and other expenses resulting therefrom and for those regarding continuous programs.

Law of budgetary directives shall comprise the targets and priorities of the federal public administra-
tion, including the capital expenditures for the subsequent fiscal year. It shall guide the drawing up of the
annual budget law, shall make provisions for alterations in tax legislation and shall establish the investment
policy for the official development financing agencies.

Executive power shall, within thirty days after the closing of each two-month period, publish a summa-
rized report on budget implementation.

The national, regional and sectorial plans and programs set forth in the Constitution shall be drawn up
in compliance with the pluriannual plan and shall be examined by the National Congress.
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Mapkyc ABrycrto Manucka

1988 xblarbl bpasuiansa Koncturynuscsl

Maxkanana 1988 »xbuirbl bpasunus Kosctutynuscel Tanganabl. bpasunus KoHCTUTYHMACHIHBIH Jamy
Ke3eHJepi, COHBIMEH Karap Kasipri ke3meri bBpasmmusHerH Oapnblk 3aHIapbIHBIH HETi3l peTiHzeri
KoHcTHTYIMSHEIE OpHBI MeH peoi 3epTTenti. ABTop KOHCTHYIMSHBIH HeTi3ri KaFuJaaapbl MeH KYPBUIBIMBIH,
COT KOpFaybIHa HETI3ri KYKBIKTap, aKlapaTka KOJDKETIMALTIK, KBUIMBICTBIK KYKBIKTAFbl Teprey icrepiHeri
MEMJICKETTIH SC-OPEKETiHiH Heri3ri KYKbIKTapbl MEH KeNiIIIKTepi, )KUHAIBICTAp MEH KaybIMJACTBIKTAPJIbIH
60CTaHABIKTapBIH KAPaCTBIP/BI.

Mapkyc ABrycrto Manucka

Bbpa3suiabckas Koncruryuust 1988 rona

B crarse man anamu3 Koncrurynuu Bpasmwmmm 1988 r. ChopMynupoBaHbI 3Tambl €€ pa3BUTHS, HOKa3aHbI
pone u Mecto KoHCTHTYNMH Ha CEroAHSIIHUI [€Hb Kak OCHOBBI BCEX 3aKOHOB CTPaHBL. ABTOPOM
paccMOTpPEHbI CTPYKTYpa U OCHOBHbIE MPUHIUNBEI KOHCTUTYIMU, OCHOBHBIE TIpaBa Ha CyJeOHYIO 3alIUTY, Ha
JOCTYII K MHpOpPMalMK, OCHOBHbIE MPaBa M FAPaHTHU B OTHOLICHUH NPECIEA0BaHUs JEHCTBHIl ToCyiapcTBa
— YrOJIOBHOE NIPaBo, CBOOOJAa COOpaHUil M aCCOIMAIMHI H T.JI.

VK 342.5

JI.A.TxabucumoBa

Cegepo-Kasxazckuii uncmumym Poccuiickoli akademuu HapoOH020 X03alcmea U 20CYy0apCmeeHHOU CyHcObl
npu Ipezudenme Poccuiickoii @edepayuu, [lamueopck (E-mail: thabisimova@rambler.ru)

Pouab n mecto I'maBbl Kabapanno-bankapcekoii Pecny0imku B cucreme
rocynapcrBennoii Biaactu KbP

B craree mpoananusupoBansl Bompockl 0 mecte [nmaBsl Kabapmuno-bankapckoii PecryGnuku B cucreme
pasleneHus BIIaCTeH, ero IMOJHOMOYMSX B OTHONICHHSX C PA3JIMUHBIMH TOCYAAPCTBEHHBIMH OpTaHAMH.
CdopMynpoBaHbl IPEUIOKEHHS TI0 YCTPAHCHUIO CYIIECTBYIOIINX MPOOENIOB B perjaMeHTAalldH cTraTyca
BBICIIIETO JIOJDKHOCTHOTO JHIa cyowbekra Poccuiickoit denepanum. [lokazaHbl MexaHH3MBI oOecTieueHUs
3aIIUTHl KOHCTHTYIIMOHHBIX IIpaB M CBOOOJ YeoBeKa U rpakaannHa u ponu ['maBer KabapauHo-bankapckoit
Pecny0Gnuku xak rapanta Koncturynuu KBP.

Kniouesvie cnosa: rnaBa rocynapcra, HPE3HCHTCKas BIIACTb, BBICLIEC IOJDKHOCTHOE JHLO, [JaBa
Kabapnuno-bankxapckoii Pecriy6onuku, Koncrurynus Kabapauno-bankapckoit PecnyOmuku.

I'maBa rocynapcTBa SIBISISTCS CTOJb K€ HEOOXOAMMBIM 3JIEMEHTOM KOHCTUTYIIHOHHOTO MTPABJICHUS, YTO
Y TIapJaMeHT, He3aBUCHMBIN Cy/, MECTHOE CaMOYITpaBIIEHUE U APyTrue aTpuOyTHl JEMOKPATHYECKOTO TOCY-
JApCTBEHHOTO peskuMa. Pedb uiueT He o GakThiyeckoM, a o GopMabHOM PYKOBOJMTENE TOCYIapCTBa, Haje-
JICHHOM BHJUMBIMHU U JISTUTUMHBIMU TOCYJIapPCTBEHHBIMU TOJHOMOYHUSMHU. MCTOpUS CBUACTEILCTBYET, UTO
B JJF0OOM HECBOOOTHOM TOCYIapCTBE OOHAPYKUBAETCS MMOIUTUIECKUI JTUIEP, KOTOPOMY B TOCY/IapCTBEHHBIX
OpraHax TPHHAJICKHUT TOCIETHEE CIIOBO. YUpPEXACHHE NODKHOCTH (OPMAIBHOTO TJABBI TOCYIapCcTBa
B «II€peCTpOCUHbIN» nepuoa cHauana B juie [Ipencenarens Bepxosnoro Coeta, 3aTem IIpesuaenTa ceumie-
TEJIHCTBOBAJIO O HAMEPEHUU MPABAIIETO PEXKUMa O0PATUTHCS K MPUHITUIIAM ITPABOBOTO rocyaapcTaa [1].

JeMokpaTuaeckue mpeodpazoanus, npooguBirecs B 1991-1992 rr. kak B 1ieioM B Poccmiickoit de-
Jepaluu, Tak U B e€ cyObekTax, B yactHocTy B KabapmuHo-bankapuu, npuBenu K HEOOXOAUMOCTH TOUCKA
HOBOW MOJIEJIM OPraHU3alMU TOCYAapCTBEHHON BiacTH. OCHOBOM TakoW MOJIeNU CTalo BBeneHue B Kabap-
nuHo-bankapckoit Pecrybnuke, kak 1 B Poccmiickoit Denepannun, HHCTUTYTa MPE3UICHTCKOM BiacTu. Pazy-
MeeTcs, Kakas U3 pecnyOnuk B coctaBe Poccmiickoit denepainu UMeeT CBOM HAITMOHAIBHO-UCTOPHUICCKHE
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0COOEHHOCTH U TPaIullM{, YTO HE MOXKET HE CKa3aThCs Ha (OopMe U COAEepKaHUH MPE3UICHTCKOMN BIACTH.
Omnako ob1mee HCTOPUKO-TIpaBoBoe Tponnioe Poccutickoit Denepannn u €€ CyObEKTOB, CXOAHBIE MTPOIIECCHI
peoOpazoBaHus HEM30EKHO MOPOXKIAIN OOIIHE YepThl OpraHW3aIlMM MHCTUTYTa MPE3UJEHTCKOW BIAcTH
B PoccuiickoM rocynapcTBe v OOJBIIMHCTBE peciyOnuK (Tocy1apcTB) B €€ cOCTaBe.

Bormpoc 0 Bo3MokHOCTH yHH(HUKAIMH JOHKHOCTHBIX HAMMEHOBAHHUH CTajl MOJHUMATHCS TTOCIIE 3aMEHBI
BBIOOPHOCTH MHCTUTYTOM Ha/IETICHHSI TOJTHOMOYFSIMH BBICIINX JTOJDKHOCTHBIX JIUI (PYKOBOAWUTENEH BBICIITUX
WCTIONIHUTENBHBIX OPTaHOB TOCYIapCTBEHHON BiacTH) cyobekToB Poccuiickoit ®enepaumu [2]. Auckyccuun
M0 AaHHOU MpoOiieMaThke, 10 Hadaina oOCyxaeHus ee B (eepalbHbIX CPEICTBAX MAacCOBOW MH(OpMAaIHY,
MPOXOJMIIM HAMHOTO paHbIlle B PErHOHANBbHOHN medatu [3], Te BCTpeHaluCh PACCYXKACHUS Pa3TUIHBIX
npencraBuTeneii obmecTBeHHOCTH KabapauHo-bankapuy o ToM, Kak JODKHO MMEHOBATHCA BBICIIEE JTOTIK-
HOCTHOe JuIl0 cyObekTa Poccuiickoii deneparuu. Hy:xHO 1M B 3TOM BOmpoce MociieaoBaTh npumepy Pec-
myonmuku CeBepHast Ocetnss — Ananus, nepenMeroBaiiei [Ipesunenra Pecryonuku B I'maBy PecryOmmkn?
B cBoeit monorpadhun A.X. [IMXO0B OTMETHJI, YTO NAHHBIN «OIBIT SIBIBICTCS pa3yMHBIM, TTOCKONBKY [Ipesn-
neHToM umenyetcs ['naBa Poccuiickoro rocynapersa. K ToMy ke Takoi oAXo/] BIMCHIBAETCS B HOBYIO KOH-
CTPYKUUIO (peepaTUBHBIX OTHOLICHUH W BBHICTPaMBaEeMOM LEHTPOM BepTUKanu Baactu. C APyroil CTOpOHBI,
HUYETr0 MMEIONIETO NPUHIUITHAIBHOE 3HAYEHUE B 9TOM BOIPOCE HET, H (e/IepabHbI 3aKOHOAATEINh 3/1eCh
HUKaKHX OTPaHWYEHUI HE yCTaHABIUBAaeT» [4].

B cootBercTBuu ¢ 1. 16 cT. 18 ®enepanbHoro 3akona «O0 00X NPUHIMIIAX OPraHU3alKUK 3aKOHOA-
TEJIHHBIX (MIPEICTABUTENHHBIX) M HCIIOJHUTEIBHBIX OPTraHOB TOCYIapCTBEHHOH BIIacTH CyOBekTOB Poccuii-
ckoit Pexepanyn» HAMMEHOBAHUE TOJDKHOCTH BBICIIIETO JOJKHOCTHOTO JIMIA (PYKOBOAWTENS BBICIIETO HC-
MOJIHUTEJIFHOTO OpraHa TOCyAapcTBEHHOW BiacTtu) cyObekTa Poccuiickoit ®enepanym ycraHaBIUBaeTCs
KOHCTHUTYIIHEH (YCTaBOM) C YYETOM HCTOPHYECKHX, HAIIMOHAIBHBIX W MHBIX TPAAWIHUNA NaHHOTO CyObeKTa
Poccuiickoii denepanuu. Tak, ykazaHHbIC JUIA B CYObEKTaX UMEHYIOTCS I'yOepHATOPOM, IJIaBOM aJMUHHUCT-
pauuu, M3poM, riaBoi PecryOnuku u npesuneHToM. HekoTopble cyOBeKTHI B Ipoliecce OpraHu3aiuu rocy-
JapCTBEHHOW BJIACTH HA CBOEW TEPPUTOPHH BBOJAWIH, JUKBHIMPOBAJIH, & TaKKE U3MEHSIM HaUMCHOBAaHUE
JOJDKHOCTH BBICIIETO JAOJDKHOCTHOTO JUIA (PYKOBOIMTEINS BBICIIETO HCIIONHUTEIBHOTO OpraHa rocyaapcT-
BEHHOH BiacTH) cyObekTa Poccuiickoit depepaunu. B.A. MapianoBa cipaBeIInBO yKa3bIBACT, YTO «yCTa-
HOBJICHHE €IMHOTO HAUMEHOBAHUS JOJDKHOCTH HUKAKUM 00pa3oM HE MOBIHUSET HA CIOKUBIINECS BIACTEOT-
HOIIIEHUS, HE BHECET KOPPEKTUB B CYIIIECTBYIOIIYIO BEPTHKAIIb UCTIOTHUTEIBHOM BIACTI [5].

HanmenoBanme «Ipe3neHT» BRICIIET0 MOJDKHOCTHOTO nriia Kabapauno-bankapcekoi Pecy6muky ObI-
710 00YCIIOBIEHO CTaTyCHBIM HAIlOJHEHUEM €ro coaepaHus. Benp mist xutenel pecmyOiIuKH B UX HpaBoO-
BoM BoctpusaTun «lIpesunent Kabapauno-bankapckoit Pecy6imkm» o3Hadan HaMHOTO OOJIBIIE, 9€M IIPO-
CTO BBICIICE JIOJDKHOCTHOE JIMIIO — 93TO, TPEXJe BCEro, JHJAEp, HaNpaBIsIollee 3BEHO OOMECTBEHHO-
MONUTHYECKOH ku3Hu pecnyOnuku. lenmyrtatsl [lapnamenta Kabapnuno-bankapckoit Pecriy6mnuku 29 cen-
Ts20pst 2011 r. mpuHsnm 3akoHONpoekT, BHocsmui B Koncrurynuto KBP nompasku, npeaxycmarpuBaiomme
TIepeuMeHOBaHNe TIpe3neHTa peciryomky B riaaBy. C 1 saBaps 2012 r. on Becrymmn B cwry. [Ipesunent PO
eme B 2010 1. moamucan 3aKoH, 3amperiaroniini Ha3pBaTh I1aB CyOBekToB PO mpe3naeHTamMu, COrIacHO KO-
TOPOMY PETHOHBI MOTYT YTBEPXKAATh Ha3BaHUE JTOJKHOCTH PYKOBOAMTEIS.

B ¢BsI3M ¢ M3JI0KEHHBIM BBIIIIe Ha3peia HeOOXOIUMOCTh PACCMOTPEHHUs BOMPOcoB o mecte [maBbl Ka-
OapauHo-bankapckoit Pecriy0nmku B cucTeMe pa3ienieHus BIACTEH, €ro MOJITHOMOYHSAX B OTHOIICHUSAX C pa3-
JUYHBIMHU TOCYJAPCTBEHHBIMU OpPraHaMHu.

AHanmu3 KOHCTUTYLIMOHHO-TIpaBoBoro pasButus Kabapanno-bankapckoi PecmyOnuku, sBomonuu vH-
ctutyTa ['maBer Kabapauno-bamkapckoi PecyOnuky 1mo3BoseT BBIICTUTE PSII OCHOBHBIX uepT. 3 cMbIcTa
rnaBel IV Koncrutynun Kabapanno-bankapckoit Pecnyonukn «'maBa Kabapauno-bankapckoii Pecry0mm-
Kin» BhITEKaeT, uro [ maBa Kabapauno-bankapckoii Pecry0nnku HUKOMY He TIOAYMHEH W BooOuIe o0iagaeT
BBICOKOW CTEIEHBI0 HE3aBUCHMOCTH OT KaKUX-THOO APYTHUX TOCYNAapPCTBEHHBIX OPTraHOB, YTO HE CHUMAET
C HEero 00S3aHHOCTH JeHICTBOBATh HA OCHOBE M BO MCIIOJTHEHHE 3aKOHOB.

Bwmecte ¢ Tem moct I'maBer KabGapauno-bankapckoii PecrryOnukn umeeT BBIpaKEHHBIH TOTUTHUECKUH
xapaktep. B coorBercTBHH ¢ 4. 3 cT. 78 Konctutynnn Kabapnuno-bankapckoit PecriyOmmkn oH «ompeaers-
€T OCHOBHBIC HaIlpaBJICHU BHyTpeHHeH mommtuku KabapauHo-bankapckoit Pecrybnmku u e€ MexayHapo/I-
HBIX U MEXpPErMOHAIBHBIX CBA3ei». Kak MonMTHYEeCKUil pyKOBOJUTENb TOCYJApCTBEHHBIMU JENIaMH, OH,
KpoMe Toro, mpenctasisier Kabapauno-bankapckyro PecnyOnuky B OTHOLIEHHSIX C OpraHaMH T'OCYyAapcT-
BEeHHOH BiacTu Poccuiickori Denepannu u e€ cyObeKTaMH, a Takke 3a pydexom (4.4 ct. 78 Korcruryrmumn
KBP).
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WHucTuTyT ['MaBBI pecmyOIuKy cTall CTEPKHEM B TIOJIUTHUKO-TIPABOBBIX MpeoOpa3oBanusx B KabapauHo-
bankapckoii Peciy6imke. B peansHo#M sxu3Hu BausiHue U BiacTs [maBer KabapauHo-bankapckoii Pecy6mm-
KM MHOTO cWiIbHee u Oobine, Hexkenu ero HagenseT Koncrurymus KbP. Bo3MoskHOCTE 00pa3oBanus cBoei
aJIMMHUCTPAIINY, ITUPOKOE TOJIE MOJIMTHISCKOTO MaHEeBpa W MPSIMOTO aleUIMPOBaHUs K HapOy, KOHTPOIb
HaJ[ CHJIOBBIMHU CTpyKTypamu nenaioT ['nmaBy KabGapauuno-bankapckoi PecryOnukn yHUKaTEHON HOTUTHYIC-
CKOi1 purypoi.

Ceroansi B rocyJapCTBEHHO-ITPAaBOBOM HayKe BBICKA3BIBAIOTCS CEPHE3HBIC COMHEHUS B JOCTATOUHOCTHU
«KIIACCUYECKOTO» jelieHus BracTh. COMHEHHUS 3TU BBI3BIBAIOTCS, TJIABHBIM 00pPa3oM, JOKHOCTBIO TIJIABHI
cyowekra Poccuiickoit denmepariii, KOTOPBIA, IO PACIPOCTPAHCHHOMY YOCKICHHIO, HE YKIJIaIbIBACTCS
B TPAAUITMOHHYIO TPUAAY 3aKOHOATEIHPHON, UCIIOTHUTEIHPHON U CyieOHOM BiaacT. Pa3aersst 3To COMHEHHE,
poccuiickuii 3akoHoAaTenb He Ha3biBaeT [Ipesunenta PO rnaBoit HCIOMHUTENEHON BIACTH, XOTS OYEBUIHO,
YTO OH HE SIBIISETCS OPraHOM 3aKOHOMATEIHHOW M CcyncOHOU BmactH. DemepanbHbIN 3ak0H «OO0 00mmMX
MIPUHIMIIAX OPTaHU3AINH 3aKOHOATENbHBIX (IIPEICTABUTENBHBIX) U HCIIONHUTENBHBIX OPTaHOB TOCYAapCT-
BEHHOM BiacTu cyOBekToB Poccuiickoit denepanuu» (¢ U3M. H JIOML.), CT. 17, YCTAaHOBUJ MPaBO BHICIIETO
JOJDKHOCTHOTO Jinia cyOnsekTa Poccuiickoit denepanyy BO3TIaBIATh BBICITHA WCIIOMHUTEIBHBIA OpPraH ro-
CyZlapCTBEHHOH BiacTh cyobekTa Poccuiickoit Deaeparuu.

Konctutynuonno-npasoBoii cratyc ['nmaBel Kabapauno-bankapckoit PecryOnnku xak BBICIIETO JOIK-
HocTHOTrO Juna cyobekra Poccuiickoit @enepanuu ycranasnubaetcs ri. 4 Koncruryunn KBP u ®enepans-
HBIM 3aKOHOM «O0 0OIMX MPHHIMIAX OPTaHW3AIlUH 3aKOHOMATEILHBIX (IMPEACTABUTEIBHBIX) U HCIIOTHH-
TEeIBHBIX OPTaHOB TOCYAAPCTBEHHOH BiacTH CyOnekTOB Poccmiickoit Deaepanuny» (nanee — DemepanbHBINA
3aKOH).

Koncturymus KBP ycranaBnuBaer, uro I'maBa Kabapauno-bankapckoit PecriyOnuku siBisieTcs TiIaBod
roCyIapcTBa, BHICIITUM JTOJDKHOCTHBIM JuIioM KabapauHo-bankapcekoit PecryOmmkm.

®denepallbHBINA 3aKOH B KAa4ECTBE TJIaBBl UCIIONHUTEIHHON BIACTH cyObekTa Poccuiickoit Deneparuu
NPEAYCMAaTPUBAET TOJKHOCTh PYKOBOJUTENS BBICIIETO UCIIONIHUTEIBLHOTO OpraHa rocy1apCTBEHHOM BIACTH
cyowekra Poccuiickoit @enepannu OO0 BBICIIETO JOMKHOCTHOTO Jiniia cyorekTa Poccutickoit deneparum.
Bricmiee gomkHoCcTHOE MHIIO CyOBekTa Poccuiickoit denmepanuu J0HKHO 003aTeIbHO BO3TIIABISATH BBICIIIHN
WCTIONIHUTENBHBII OpraH rocyJapcTBeHHOW BiacTu. To ecTh rinaBa cyobekra Poccuiickoit denepaunu (Ty-
OepHaTOp, T7laBa aIMUHHUCTPAIMHA U T.I.) OJHOBPEMEHHO SIBIIACTCS TJIaBOW HCIONHUTENBbHOH BiacTh. llo-
cieqHee TpeOOBaHUE OTBEYAET ITOCTPOCHHUIO CHCTEMBI MCIIOTHUTEIBHON BIaCTH B aOCOMOTHOM OOJIBITHHCT-
Be cyOBekToB Poccuiickoit deneparuu, HO Bee e HE BO BCeX. B yacTHOCTH, Kak 0TMeueHO Bhiie, B Kabap-
nuHo-bankapckoit Pecniy6nrke mpegycmMaTpruBaeTcsi OTHOBPEMEHHO BBICIIEE JOIHKHOCTHOE JIMIIO PECITyOH-
KU 1 pyKOBOJWTEIb OpraHa UCIOJHUTEIRHOM BiacTH. IIpu stom I'maBa Kabapauuno-bankapckoit PecmyOm-
ku sBisercs, 1o Koncrutyuuu KBP, BeIcIINM UCHOTHUTENBHBIM OPraHOM TOCYJapCTBEHHOM BiacTu. Bme-
CTE€ C TEM HCIOJHUTENbHYIO BIacTh ocymiecTisieT [IpaButensctBo KBP, Bosrnasnsemoe He ['maBoit KBP, a
[Ipencenarenem IlpaBurensctBa KBP (c1. 108 Koncturymum KBP). Takoe omHOBpeMEHHOE HAIMYWE BBIC-
IET0 JOHKHOCTHOTO JIMIIA M PYKOBOJMUTEIISI OpraHa MCIIONHUTEIBFHOHN BiacTu cyonekTa Poccuiickoit deme-
paly BBI3BAHO PA3TUYHBIMH MPUYUHAMHE: YAOOCTBOM YITPABIICHUS, pACHpPE/CICHUEM MMOJIUTUICCKUX U CY-
ry0o Xo3sicTBeHHBIX QYHKINH 1 T.11. B pecnyommkax CeBepo-KaBkazckoro ®deaepaasHOTO OKPYyTa, B 4acT-
HoctH, B Kabapauno-bankapuu, OCHOBHON NPUYMHOMN SBJSETCS, KaK MPaBUIIO, STHUYECKHUM (akTop. Bric-
e TOCyAapCTBeHHbIE AomkHOCTH KabapmuHo-bankapckod PecryOnuku B HUX pacHpeelistoTCs TaKuM
00pa3oM, 4TOOBI MPEJICTABUTEIILCTBO B PYKOBOJICTBE OCHOBHEIX, CyOBEKTOOOPA3yIOIIUX ATHOCOB OBLIO TIPH-
MepHO TpornopruroHanbHEIM (I'maBa KabapmuHo-bankapckoit Pecryonmukn — kabapauwHer, mpeaceaaTeisb
[IpaButenscrBa KBP — pycckwuii u T.7.), 4TO, B CBOIO 0U€peb, CIOCOOCTBYET 00ECIICUEHHIO COLMAIbHON 1
MOJIMTUYECKON CTAOMIIBHOCTH U MEXHAIIMOHAILHOTO COTJIACHS, CIYXKUT TapaHTHUEH OT YINEMJICHHUS HaIlUO-
HaJBHBIX HHTEPECOB KAKUX-INOO STHUYECKUX TPYIII.

B cBsi3u ¢ 3TM mpencTaBiseTcs, YTO 3aKperuieHHoe B PeneparbHOM 3aKOHE TpeOOBaHHE COBMELICHHS
(hYHKITMI BBICIIIETO JIOJDKHOCTHOTO jHia cyobekTa Poccuiickoit denepalinu 1 pyKOBOIUTEINS BBICIIETO HC-
TIOJTHATEIILHOTO OpraHa BIacTh cyOwbekTa Poccuiickoit demepanuy He JOIHKHO OBITH CTONb KaTETOPHIHBIM,
OCTaBJISISI BO3MOXXHOCTh CyOBekTaMm Poccuiickoit ®@enepanum I pa3yMHOTO BaphbHPOBAaHHS B MHTEpECcax
cyobekra Poccuiickoii @enepanyu, He Hapylias OpyU 3TOM OCHOBBI KOHCTHTYLIMOHHOTO CTposi Poccuiickoit
Odepepanun.

B cootBerctBum ¢ Koucrturynmeir KabGapmuno-bankapckoit PecryOmmku mocter ['maBel Kabapaumo-
Bankapckoii PecriyOnuku u rnassl [IpasurensctBa KBP paznmenensl. Ot cnocoba dopmuposanust IIpasu-
tenbcTBa KBP BO MHOTOM 3aBUCHT OpraHu3anvs BIAcTH BooOIIe. BaxkHo, mpekne Bcero, pacupeaeicHue
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MOJTHOMOYHIA, KacarIIUXCsl Ha3HAUCHUsS U cMeleHns 4wieHoB [IpaButenbcrBa Kabapnuno-bankapckoii Pec-
nyOnuku. JlaHHBIN (akTOp MMEeT 3Ha4YeHWE C TOUYKHW 3peHus nomumHeHus [IpaBurennctBa KBP I'mase
Kabapmuno-bankapckoit Pecrryonuku wnm [lapmamenty KBP. I'maBa KabapawHo-bankapckoi PecmyOmmku
Ha ocHoBaHuu cT. 81 Koncturyuuu KbP Hanenen monHoMounsiMu Ha3Hauath, ¢ cornacus [lapnamenrta Ka-
Oapauno-bankapckoit Pecrryonuku [Ipencenarens [IpaBurensctBa KBP, MUHHUCTPOB U IPYTHX PYyKOBOIWTE-
JieH, yTBEePKIaTh CTPYKTYPY PECHyOIMKaHCKHX OPTaHOB HMCIIOJHUTENbHOW BIACTH W NMPHUHUMATH PEIICHUE
006 otcraBke 3Toro [IpaBuTtenncTaa.

Cnenyer otmeTuth, uto B Mae 2004 r. I'eHepanbHas npokypatypa Poccuiickoii ®@enepaunn BHecna
B Ilapmament Kabapauro-bankapckoii Pecniyomukn «IIpeacrasinenue 06 ycTpaHeHHN HAPYIICHHA 3aKOHAY,
CCBUTAsICh Ha TO, YTO ITOJTHOMOYHE BBICIIETO JOJDKHOCTHOTO Jjmia KabapaumHo-bankapckoit Pecryomuku
yTBepkIaTh 1o npemioxkennto [Ipencenarens [IpaButensctBa KBP cTpykTypy pecnyOnuKaHCKHX OpraHoB
WCIIOJTHUTEIILHON BIIACTH TPOTHBOPEUYUT IYHKTY «M» 4. 1 cT. 5 @enepanpHoro 3akona ot 04.07. 2003 r.
4. 95, B COOTBETCTBUU ¢ KOTOPBIM BBICIIHUM JOKHOCTHBIM JIMIIOM cyObekTa Poccuiickoit deneparuu dop-
MUPYETCS JINIIb BBICUINNA MCIIOJHUTEIBHBIA OpraH rocyAapcTBEHHOH BiacTu cyobekra Poccuiickoit dene-
pauuu. CTpyKTypa OpraHoB HCHOJIHUTENsHON Biaactu Kabapanno-bankapckoi PecryOonuku gomkHa yTBep-
*knatecs [lapmamenrom Kabapmuno-bankapckoit Pecriy6nmku. Ha stom ocHoBanuu Ilapmamentom KBP 16
utoHs 2005 1. ObUT IPUHAT HOBBIN 3aKOH — «O CUCTEME HCIOJTHUTENBHBIX OPraHOB TOCYAapCTBEHHOH Bia-
ctu Kabapanno-bankapckoi PecryGnmkny.

Cpok npeObIBaHUS B IOJIKHOCTH BBICIIETO JOKHOCTHOTO Jinia cyobekTa Poccutickoit @eneparn De-
JlepaibHBIM 3aKOHOM OrpaHu4dnBaercs 5 rogamMu. OITHUM U3 CaMbIX JUCKYCCHOHHBIX IMOJIOKEHUH, BHI3BAB-
IMX HAanOOJBIINHA aKHOTaXK, CTaj 3alpeT Ha n30paHue Ha TOHKHOCTh BBICHIETO JOJDKHOCTHOTO JIMLA CYy0b-
exta Poccuiickoit deneparum 6osee AByx pas moapsn (1. 5 ct. 18 deaepansHoro 3akoHa). OTO OrpaHHde-
HUE JaBHO BOCHPHUHUMAETCA KaK HEOTHEMIIEMBIH 3JIEMEHT OPTaHU3aIMH BIACTH B AEMOKPATHYECKOM IPaBO-
BOM rocyaapctse [6].

[Hanee cnexyer otMeTuTh, uTo denepanbHbIil 3aKOH HE TOJIBKO MCKIIIOYAET MapJIaMEHTCKUI THUI rocy-
JTApCTBEHHOM BiIacTH CcyObekTa Poccuiickoit dexepariiv, HO M MPSIMO HAACISCT TJIABY HMCIIOTHUTEIHHOMN
BiacTd QyHKIHUAMH II1aBbl cyObekTa Poccuiickoit @enepanun.

3akpemnsis craryc ['naBel KabGapauno-bankapckoit PecryOnukn Kak TiiaBbl TOCYAapcTBa, HCIOJNHU-
TEeIHLHOM BIIACTH W BBICIIETO IOJDKHOCTHOTO jiura Kabapauro-bankapckoit Peciyomuku, Korncrurymus KbP
B CT. 78 KOHKpETHU3HpYyeT B 0000IICHHON (hopMe CBA3aHHBbIC ¢ 3TUM (GyHKIMH. OHM KacaroTCs BaXKHEHIITHX
acrekToB xu3HenesrenabHocTn Kabapaumno-bankapcekoit PecyOnukyn — He3bI0IEMOCTH OCHOB KOHCTHUTY-
[IMOHHOTO CTPOS, CYBEPEHUTETa U TEPPUTOPHAIBLHON IEIOCTHOCTH OIPEEICHNs] OCHOBHBIX HANpaBICHUN
BHYTPCHHEH IONHTHKA M €€ MEKIYHAPOJHBIX M BHEUTHEMOJUTHYECKUX cBsize KabapmamHo-bamkapckoi
PecryOnuxm.

I'naBa Kabapauno-bankapckoii Pecyonuku siBnsiercst rapantoM Konctutyuuu KBP, ocHOBHBIX TipaB u
cBoOox yenoBeka u rpakaanuHa KBP (ct. 78). D10 o3nauaer, uro ['maBa Kabapauno-Bbankapckoit Peciy0-
JUKU HECET MEPCOHANTBHYIO OTBETCTBEHHOCTh 32 OecnepeOoiHyr0 paboTy MeXaHW3MOB 3amuThl KoHcTH-
tyunu KBP u npaB yenoBeka, 0053aH NpUHUMATh Bce HEOOXOIMMBIE MEPHI B cityuae HapymeHus: Konctury-
mu KBP wmm mpaB 1 ¢cBOOO TpakaaH.

Koneuno, I'maBa Kabapauno-bankapckoii Peciy0nuky He eMWHCTBEHHBIN CTPpaK U XpaHUTENb KoHCTH-
tyuuu KBP, HO ero pons Gonee Becoma. B cnydae BBIsSIBIEHUS HapylIeHUH, a TaK)Ke TPU HETOCTATOYHOCTH
MPUHUMAEMBIX MEp MO pealn3alii KOHCTUTYIIMOHHBIX MOJIOKEHUH OH 00s3aH 0OpaTHTh Ha 3TO BHUMaHHE
roCyJapCTBEHHOI'O OpraHa ¥ moTpeOoBaTh 0€30TIaraTeIbHOTO YCTPAHCHHSI OTMEUCHHBIX HApYIICHHH [7].

Hns peanmzauuun cBoux ¢yHkuuii ['maBa Kabapnuno-bankapckoii PecmyOnuku MokeT MCHOIB30BaTh
TOJIBKO 3aKpEMJICHHBIE 332 HUM KOHCTUTYLIMOHHBIE TOJTHOMOYUS, AeiicTBoBaTh B paMkax Koncturynum KBP.
D10 OTHOCHTCA U K Tako# ¢yHkimu ['aBel Kabapauno-bankapckoi PecryOsuku, Kak OmpeneieHue OCHOB-
HBIX HaIpaBJieHUH BHYTPEHHEH IMOJIUTHKU PECIyOJIUKH, €€ MEXIyHAPOIHBIX U MEXPETHOHAIBHBIX CBS3EH
(a. 3 cr. 78 Koncrurymuu KBP). I'maBa KaGapmuHo-banmkapckoii PecryOnmkm, kak riaBa rocynapcTsa,
npencrasisier Kabapauno-bagkapuio B oTHomeHusX ¢ Poccuiickoit dezepariueii u ee cyObeKTaMu, a TaKKe
3a pyoeKoM.

OO6b1uHO TpU paccMoTpeHun monHoMounid I aBel KaGapauno-bankapckoit Pecriy6nuku no obecneue-
HUIO COTJIACOBAHHOTO (DYHKIMOHUPOBAHMS U B3aUMOACHCTBHS OPraHOB BIIACTH, 10 ONPEACICHNUIO0 OCHOBHBIX
HaInpaBJeHU BHYTPEHHEH M BHEIIHEH MOJUTHKH TOCYAAapCTBa YITyCKaeTCs W3 BUAY KOHCTHTYIIMOHHAS ca-
MOCTOATEIFHOCTh BCeX opraHoB rocyaapctBeHHoi BiactH (cT. 10 Koncrturyuun KBP) u to, uto Mx mes-

Cepus «[lMpaBo». Ne 4(68)/2012 21



J1.A.TxabucmumoBa

TEIBHOCTh OCYIIECTBIISIETCS MPEXkKIE BCETO UEpe3 3aKPEMICHHBIE 3aKOHOM MOJTHOMOYHS, peaau3anus KOoTo-
PBIX B OOJILITUHCTBE CITydaeB TpeOyeT B3aUMOACHCTBHS.

B cootserctBum co cr. 87 Koncturynuun KBP I'maBe Kabapamno-bankapckoii PecnyOnmku rapanTu-
PYIOTCSL coLualibHasi 3allUTa, OXpaHa dYecTH W JoctouHcTBa. llpemocraBmenne [maBe KaGapauno-
Bankapckoit PecrryOnrku 3ToM KOHCTUTYIIMOHHOW TapaHTHH OOYCIIOBJIEHO, MIPEXKIE BCETO, YPE3BBLITAMHOMN
BaKHOCTHIO M OTBETCTBEHHOCTBIO €r0 IMOJHOMOYHI KakK IiaBbl rocyaapcTBa M rapanta Koncrtutynmu Ka-
OapnuHo-bankapckoit PecryOnmku.

Takum oOpazom, Koncrutynuss Kabapnuno-bankapckoit PecnyOnuku, B otnmumne ot KoHctuTymmm
Poccuiickoii @enepanuu (cT. 91), npeaycMaTpuBaeT CHCHHAIbHBIA PECITyOJUKAHCKUN 3aKOH O rapaHTHsX,
aapecoBanHbiXx [nmaBe KaOapauno-bankapckoit PecnyOivku ¥ 00eCleUMBAOIINX €r0 COOTBETCTBYIOLIUH
cratyc. B nepBoHauansHOM penakuuu cT. 87 KOHCTUTYMU 3aKperuisiyia TAK:Ke HEMPUKOCHOBEHHOCTDH | J1aBbI
Kab6apauno-bankapckoii Pecryomnku, oqHaKO TIO3HEE dTa HOPMa, IT0 HACTOSHHUIO TIPOKYpaTyphl, ObIIa HC-
KJIFOUCHA KaK He IpeIycMOTpeHHas Ha deaepaibHOM ypoBHE[ 8].

B omnpenenenHoii cBsi3u ¢ BOIIpocaMy 00ECeUeHNsI COOTBETCTBYIOLIMX COUUATBHBIX M HHBIX TapaHTHil
I'maBe Kabapnuno-bankapckoit Pecriyonukn naxonutcs Ykas llpesumenta KabGapauno-bankapckoii Pec-
my6suku oT 4 okTa0pst 2005 1. Ne 77-VII «O rapantusx [Ipesunenty Kabapauno-bankapckoit PecryOmmkn,
MPEeKpaTUBLIEMY WCIIOJHEHHE CBOMX MOJHOMOYHM, M WIEHaM €ro ceMbu»[9], KOTOpbIi OBbUT M3JaH B CBSI3U
¢ mpekpaleHneM nonnomounii nepsoro [Ipesunenta Kadapauno-bankapckoii PecrryOnuku.

ITomaomouns I'maBer Kabapawao-bankapckoit PecryOnmukm TmpekpamaroTcs ¢ MOMEHTa MPHHECCHUS
npucsTH BHOBB n30panHbIM [lapmamentom KBP I'maoit Kabapauno-bankapckoit PecryOmmku.

I'maBa Kabapauno-bankapckoii PecryOnnku, kak u m000H 4elOBEK, MOXKET OKa3aThCsl B TAKOM CO-
CTOSIHWH, KOT/Ia UCTIOJTHEHHE MM CBOMX O0S3aHHOCTEH HEBO3MOXHO.

IMonuomouwnst ['mael Kabapauno-bankapckoit PecyOmuky mpeKkpaliaroTcs J0CPOYHO B Caydasx, onpe-
nenennbix Koncturynueit KBP, denepanbHbiM 1 pecityOnMKaHCKUM 3aKOHOAATEIECTBOM.

Bo-nepBrIX, 3T0 OTCcTaBKa. J[yMaeTcs oHa MOKET OBITh HMHUIMMPOBAHA PA3NUYHBIMU MOJIUTUYCCKUMHU
CHJIaMH, HO pelieHrne 00 yXojae B OTCTaBKY NMPUHUMAETCS TOJIbKO Ju4HO [ maBoit KabGapmmHo-bankapckoit
PecnyOnmxkmu.

Bo-BTOpHBIX, cTOlKas HECIOCOOHOCTH IO COCTOSHUIO 3A0POBBSI OCYIICCTBIISATH MPHHAMISKAIINE EMY
noHoMouHst. OYEeBUIHO, CTOWKAsI HECTIOCOOHOCTH MO COCTOSIHHIO 3J0POBbS HUCIOJHATH CBOM OOS3aHHOCTH
03HAauYaeT TaKOe COCTOSHHE 370POBbS, P KOTOPOM YEJIOBEK HE TOJIHKO HE MOXKET HCIONHATH 0053aHHOCTH
B JJAaHHBIN MOMEHT, HO, CKOpEe BCETO, HE CMOXET WX UCTIONHATH U B Oyaymiem [ 10].

Cremyer OTMETHTD, 9TO TI0 maHHOMY Bomnpocy Koncturynmonusiii Cyn P® BeIHeC MOCTaHOBIICHHE, Ka-
caroleecs JOCPOUHOro npekpaiieHus noasHomouni Ipesnnenta Poccuiickoit @eaepaiiuu B ciiydae CTOHKON
HECTIOCOOHOCTH TI0 COCTOSIHUIO 3/I0pOBbsI OCYLIECTBITH NMpUHAIeKale emy nomHomouns [11]. B Hem
0TMEYaeTCs, YTO IOCPOYHOE MpeKparieHune mosHomounii [pesunenta P® B ciayyae croiikoll HeCliocoOHOCTH
[0 COCTOSTHUIO 3[I0OPOBbSI OCYIIECTBISATh MPUHAAJISKAIINE EMy MTOJIHOMOYHS, SBISETCS IEMEHTOM KOHCTH-
TyuuoHHoro cratyca [Ipesuaenta Poccuiickoit denepainu. B cuiy 3Toro nmpaBoBoe peryjJupoBaHUe Opsi-
Ka (mpoluenypsl) npekpaiueHus moiHoMmouuit [lpesunenta Poccuiickoit depepannul mo yKa3aHHOMY OCHOBa-
HUIO UMEET KOHCTHTYIIHMOHHBIN Xapaktep. OnpeneieHrne COOTBETCTBYIOMIETO MOPsSAKa MOXKET OBITh OCYyIIe-
CTBJICHO C COOIOACHUEM BRITCKAIOIMUX U3 monoxeHuit Konctutynun Poccniickoit denmepariy TpeOoBaHUM,
¢ TeM 4TO0OBI 0OecTIeYnBaliCh HEMPEPHIBHOCTh U CTA0MIIBHOCTD OCYILECTBIICHNs NodHOMouni  [Ipe3unen-
ta Poccuiickoit denepaunu, uckiroueHne (pakTopoB, NPENSTCTBYIOUINX HOPMaJIbHOMY (YHKIIMOHUPOBAHUIO
BJIACTH.

ITopsimok mocpouHoro mpekpaieHust nmonnomounii [Ipesunenta Poccuiickoit @enepanuu B cioydae
CTOMKOW HECITOCOOHOCTH IO COCTOSIHMIO 3[J0POBBSI OCYLIECTBIATH NPUHAIJICKALINE €My IOJTHOMOYHUS HE
MOJKET OBITh OOJIETYEHHBIM, YIIPOUICHHBIM. [Ipy 3TOM nomkHa OBITH MCKITIOYEHAa BO3ZMOXKHOCTH IpEBpalIie-
HUs TaHHOTO IOpsKa B CIoco0 HeoOOCHOBaHHOrO oTcTpanenus Ilpesumenta Poccuiickoit @enepanuu
OT JOJDKHOCTH, a TeM Oojiee B HEKOHCTUTYLHOHHBIN CIOCO0 MPUCBOCHUS KAKUM-THOO OPraHOM WM JTUIIOM
BIAacTHBRIX noiaHoMounit [Ipesunenta Poccutickort @eneparuu. [lo cmeichy ct. 92 (4. 2) Korcruryiuu Poc-
cutickoit Denepaliiy BO B3aMMOCBSI3H C TIOJIOKEHHSIME e¢€ cT. ¢T. 10, 78 (4. 4), 82 (1. 2), 92 (4. 1) m 93 (u. 1),
MIPY OTIPEEeNICHUH TaKOTO TIOPsIKa HAIJISKUT COOTI0NaTh IPUHIMI OajlaHca M B3aUMOCHCTBUS BCEX BETBEH
BJIACTH.

B-Tperpux, 3T0 BRIpakeHHE HeAOBepHs. BrlpakeHue HemoBepus MPEAroyiaraeT OCOOBIA MOPAIOK H
CBSI3aHHBIE C 3THM IPOLEenypHl, B KOTOphIX ydacTByeT [lapmament KBP u Ilpesunent P® (ct. 90 Koncrury-
uun KBP). Bripakenne HenoBepus rnaBe cyObekra Poccuiickoit @epepanun cieqyeT pacueHUBAaTh B KOH-
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TEKCTE «CIAEPKEK U MPOTHUBOBECOBY», 00ECTICUNBAIOLINX PEKUM pa3/ieNeHus BIacTeil. DTOT HHCTUTYT SIBIISI-
eTcs BaXKHEHIINM MHCTPYMEHTOM CIEP)KUBAaHU NIPE3UICHTCKOM BIIAaCcTH, a TAK)KE UCIIOJHUTEIbHON BIACTH B
LIEJIOM CO CTOPOHBI OPraHOB MAPJIaMEHTCKOIO NPEICTaBUTENLCTBA. BhIpaxkeHue HelloBepHsl IaBe CyObeKTa
Poccuiickoit denepanuu eCTh BaXKHEUIINI HHCTUTYT COBPEMEHHOI JEMOKpATHH, €/1Ba JIU HE OCHOBHOM IO-
Ka3aTesb [IPaBOBOM I'OCYAapCTBEHHOCTH, KOTOpasl IPEAIOIaracT BO3MOKHOCTh FOPUANYECKON OTBETCTBEH-
HOCTH BBICIIUX JOJDKHOCTHBIX JIMII.

B cBs3u ¢ BHecennem DenepanbHbiM 3akoHOM 0T 11 nexadpst 2004 r. Ne159-D3 [12] usmenenuii B De-
nepanbHbIN 3akoH Poccuiickoit @epepanun ot 6 okTsa0ps 1999 r. Nel84-03 «O0 obmux npuHIMIAaX opra-
HU3AIMM 3aKOHOJATENbHBIX (IPEICTABUTENIbHBIX) U HCIIOJHUTEIbHBIX OPTaHOB I'OCYJapCTBEHHOW BlacTH
cyowsektoB Poccuiickoit @enepammmy» [13] uactutyTt orpemenns [Ipesunenta Kabapauno-bankapcekoit Pec-
nyonuku ot pomkHoctu [lapmamentom KaGapanno-Bankapckoit Pecybnuku B Texcte Koncturynun Ka-
OapauHo-bankapckoit PecryOnmku ObUT yIipa3gHEeH, a MpeaycMaTpuBaBiias ero cT. 90 m3mokeHa B HOBOM
penakiuu. IToctanosnenue Iapnamenta Kabapauno-bankapcekoii Pecniyonuku o Henosepun I'nase KabGap-
nuHo-bankapckoii PecrryOnuky He sIBISIeTCS OCHOBAHHEM Uil aBTOMAaTHYECKOTO TOCPOYHOTO MPEKPaIIeHUs
MOJIHOMOYHH TJIaBbl peclyOIMKH; OHO HampasiseTca Ha paccMmoTrpenue Ilpesunenty Poccuiickoii ®ene-
panuu, KOTOpBIH U pemraet Bonpoc o0 orpemenun Ilpe3unenra Kabapanno-bankapckoit PecryOnuku
OT JOJDKHOCTH JTMOO0 00 OCTaBIEHUH €T0 B JOJDKHOCTH.

B cootrBerctBun co cr. 90 Koncturyuun KBP I'maBe KabGapmuno-bankapckoit PecryGnuku MoskeT
OBITH BEIpakeHO HepoBepue [lapmamentom KBP B ciydasx:

a) M3JaHus UM akToB, IpoTtuBopedamux Koncruryiuu Poccuiickoit @enepariu, deaepanbHbIM 3aK0-
Ham, Koncturyuun Kabapauno-bankapckoii PecniyOmuku, 3akonam Kabapauno-bankapckoii Pecry6nukw,
€CJIM TaKue MPOTHBOPEUHS YCTAaHOBJICHBI COOTBETCTBYIONUM CcynoM, a ['maBa Kabapauno-bankapckoi Pec-
yOJIMKK HE YCTPAHUT yKa3aHHbIE IIPOTUBOPEUUS B TE€UEHUE MECsLa CO JHS BCTYIUICHUS B CHIIy CyAeOHOro
pelieHus;

0) yCTaHOBJIIEHHOTO COOTBETCTBYIOLIMM CYAOM HMHOTO Tpyooro HapymeHus Koncrutyunu Poccuiickoii
®denepannu, GeaepaabHbIX 3aKOHOB, Yka30B [Ipesunenra Poccutickoit denepanuu, nocranosieHuit [Tpapu-
tenbeTBa Poccniickoit @enepaunu, Koncturyunn Kabapauno-bankapckoit PecryOnmku, 3akoHoB Kabapam-
Ho-bankapckoii PecrryGnuku, ecim 3To MOBIIEKIO 32 COO0H MaccoBOe HapyIICHHUE IpaB v CBOOO TPpaXK/IaH;

B) HeHa yIeXKarero ucnoiaHaeHus I masoit Kabapauuno-bankapckoit Pecy6mmky cBomx 00s13aHHOCTEH.

B Koncturyuuu KBP ycTaHOBiI€H 10CTaTOYHO CIIOXHBIN NOPANOK BhlpaykeHus: Hepoepusi [naBe Ka-
OapnuHo-bankapckoit PecnyOnuku. [lannas waunumatuBa B oTHomeHuun [naBel Kabapnuno-bamkapckoit
PecrnyOnuky OT TODKHOCTH HE MOXKET UCXOIUTh OT OJHOro AemyTara. [l aToro tpedyercs HE MeHee Of-
Hol TpeTu nenyrtaToB [lapiamenta KBP.

B-uerBepThix, koHunHa ['maBe1 Kabapauno-bankapckoii PecryOnmkw.

OrtcraBka ['naBel Kabapauno-bankapckoii PecrryOnuku mo coOCTBEHHOMY JKEIaHUIO MOYKET MPOHCXO-
IUTh 00OHAPOIOBAHKEM €ro MHCbMEHHOIO 3asiBiieHus 00 yxone ¢ mocra ['naBel Kabapauno-bankapckoit Pec-
myosuky, Ha uMs [pe3unenra PO, KoTopsli, B CBOIO 0Yepe b, BEIHOCHT €T0 Ha paccMoTpeHue B [lapmamenT
KBP (m.2.1.ct. 88 Koncrurynuu KBP ¢ usM. u gom.), ¢ atoro momenra noiaaomouus: ['massr KabGapanHo-
Bbankapckoii PecrryOnmky aBTOMaTHIECKH MTPEKPaIIaroTCs.

Crotikas HecrmocooHocth ['maBer Kabapauno-bankapckoit PecryOamku o COCTOSHHUIO 370POBBS OCY-
LIECTBIISATH CBOM TOJHOMOYMS MOJApa3syMeBaeT, Mo HameMmy MHEHHI0, HecriocoOHocTh I'maBel KabGapanno-
Bankapckoii PecniyOnuku B TedeHHE UIMTEILHOTO BPEMEHH (HanmpuMmep, 4 Mecsiia MoApsil) UCTIONHATh CBOM
dbyakaun. JlaHHBIH QakT MOIDKEH KOHCTATHPOBATHCS 3aKITIOUCHUEM CICIHAIBHON METUITMHCKOW KOMHUCCHH,
co3naBaeMoil mocraHoBineHueM Ilapnamenta KBP, u yrBepxknmartscs mocranoBnenuem Ilapnamentra KBP,
NpUHUMAaeMBbIM Tosnocamu Oonee 2/3 pemyratoB Ilapimamenta KBP. C MoMeHTa MpUHSATHS JAaHHOTO MOCTa-
HoBJeHUs monHoMouns ['maBel KabapauHo-bankapckoit PecryOomrku B cOOTBETCTBUH ¢ 4. 2 cT. 88 KoHCTH-
tyuuu KBP nocpouno npekpariatorcs.

Jns obmecTB, H30paBIINX IEMOKPATUYECKUN MyTh Pa3BUTHS, Ba)KHA MHCTUTYLMOHAIU3ALUS OTHOIIE-
HUM MEXIy NpelCTaBUTENbHBIMU U UCIIOJIHUTEIbHBIMA OpraHaMu BiacTu. HempaBuibHoe peleHne Takux
po0jeM BeleT K BOSHUKHOBEHHIO COIEPHUYECTBA MEXAY ATHMHU OpraHaMM, YTO MOKET ObITh MPUUUHOMN
pocTa HeCTaOMILHOCTH TOJIUTHYECKOW CHCTEMBI B LICJIOM.

Unterpupyromas ¢ynkuus ['nassl Kabapanno-bankapckoit PecriyOnuku nposiBisieTcsi B akTHBHOM CO-
NEeUCTBUM JIESTETIbHOCTH BCEX CTPYKTYp BJIACTH, B IIOCTAHOBKE OOLIMX 3ajad IO YKPEIUIEHHIO IoCyAapcT-
BEHHOCTH U pepOPMUPOBAHHIO IKOHOMUKH, 00ECTICUCHHUIO AEMOKPAaTHUECKIX Havyajl B O0IIECTBE.
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Ocraercs elie HeMallo HEPEIICHHBIX U AUCKYCCUOHHBIX BOMPOCOB, HECMOTPS Ha CYIIECTBEHHBIC U3Me-
HEHUS B TIPABOBOM CTaTyCe BBICIIETO JOJHKHOCTHOTO JHuIla cyOsekTa Poccuiickoit deneparuy, B 4aCTHOCTH,
BO3BpAIlCHNE K MHCTUTYTY BBEIOOPOB BBICIIETO IOJDKHOCTHOTO JHIa cyobekTa Poccuiickoit denepanun u
MIOBBIIICHHE €r0 OTBEeTCTBeHHOCTH niepe [Ipesunentom PO.

B cybwekrax Poccutickort demeparyivi OTCYTCTBYET €IMHOOOPA3HBIHN MOAXO0M K 3aKPETUICHHUIO TIPABOBO-
T'0 CTaTyca BBICIIETO JTOJDKHOCTHOTO JHIa cyonekTa Poccuiickoit Deaepannun: OHH MOTYT OCYIICCTBIIATH HE
TOJIBKO 00Iue s Beex cyObekToB Poccuiickoii Deepaiuul MOJTHOMOYHS, HO M UHBIE TIOJTHOMOYHS, OTIpe-
JesieMbIe YIpeIUTSIIbHBIMU aKTaM1 1 3aKOHaMu CYObeKTOB Poccmiickoit @enepanum.

B cBs3u ¢ aTHM TipesutaraeTcs psa KOHKPETHBIX MEp M0 YCTPAHEHHUIO CYIIECTBYIOMNUX MPOOETIoB B per-
JIAMEHTAIMU CTaTyca BBICIIETO JOHKHOCTHOTO Juia cyobekTa Poccuiickort denepanuu. Ha Ham B3rmsa,
HE00X0IMMO:

— BO-TICPBBIX, YTOUHUTH MOJHOMOYHMSI BBICIIErO JOJKHOCTHOTO JIMIIA KaK PYKOBOJUTENS BBICILIETO Op-

raHa UCTIOJTHUTEBHON BIacTH cyObekTa Poccuiickoit denepanmm;
— BO-BTOPHIX, 3aKPEMUTh MEXaHU3M B3aHMOJICHCTBUS BBICIIETO JOKHOCTHOTO JIMIa cyobhekTa Poccuii-
ckoit denepanuu kak ¢ QenepaTbHBIMU, TaK U C PETHOHANBHBIMU OpPraHaMU HCIIOJIHUTEIIBHOMN BIa-
CTH;

— B-TPETHUX, YCTAHOBUTH MCUEPIIBIBAIOIINH TIepeYeHb OCHOBAHUHN ISl OTPEIIEHUS OT JOJDKHOCTH BBIC-
IIero JO/HKHOCTHOTO Jinia cyobekTa Poccuiickoit denepanmm.
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JI.A.TxabucumoBa

Kabapauno-bankap Pecny0smkachIHBIH MeMJIEKETTIK 0acKapy sKyiecingeri
KBP BacumbIChIHBIH PoJli MEH OPHBI

Maxkanana Kabapaun-bankap Pecrry6mka BacIIbICBIHBIH op TYpIi MEMIICKETTIK OpraHIapMeH OailaHBICH,
6uikTi Geuy XKy#eciHaeri OpHbI Typabl Macenenep KapacTolpbuiabl. Peceit Menepanust cyobexTici perinmeri
JKOFaphl JIaya3pIMIbl TYJIFa MapTeOeciH peTTeyneri KeMIUUTIKTep/Ai KO OOMbIHIIA YCHIHBICTAp OepiireH.
Kabapauu-bankap Pecry6nuka 3 KOHCTHTYIMSCHIHBIH KeTili PeTiH/e afaM MEH a3aMaTTapIblH KYKBIKTaphl
MeH OOCTaHABIKTAPbIH, KOHCTUTYLMSUIBIK KYKBIKTapblH KOpPFay/lbl KaMTaMachl3 €TyAeri MeXaHu3Mi
KOPCETLITEeH.

L.A.Thabisimova

The role and place of the President of Kabardino-Balkaria in the government
of the of KBR

The article deals with questions about the place of the Head of the Republic of Kabardino-Balkaria in the
system of separation of powers and its powers in relations with various government agencies. The proposals
to address existing gaps in the regulation of the status of the highest official of the Russian Federation. The
mechanism of protection of the constitutional rights and freedoms of man and citizen, and as head of the
Kabardino-Balkaria Republic, as the guarantor of the Constitution of the Republic of Kabardino-Balkaria.

VK 347.771

baprom Mennabik

Bapwasa, [orvwa (E-mail: amandykova@mail.ru)

CpaBHuTEILHBIN aHAJU3 U NOCTYAATHI de lege ferenda B cpepe maTeHTOBAHUSA
MeTO/10B JieYeHusl

B crarbe mpuBeneH aHanM3 CIOKHBLIEHCS CHTyalMH, NaHO CpPaBHEHHE EBPONECHCKONH M aMepHKaHCKON
MO3UIHUIT M0 MOBOAY MAaTEHTOBAHWS MEIMLMHCKHX METONOB. [IpeacTaBieHsl mosoxenus de lege ferenda,
COCTAaBJICHHbIE Ha OCHOBE pE3yJbTaTOB CPaBHHUTEIBHOTO aHalM3a. ABTOPOM IIPEIOKEHO BBEJICHHE
JIOTIOJIHUTEIBHBIX KPUTEPUEB AJIs MATCHTHOI 3aIUThl MEAMLMHCKUX HPOLIECCOB, KOTOPbIE OyAyT CHeNaHbl
C YYETOM PacXol0B Ha pa3pabOTKy HOBBIX MeTOJOB. ONpeseseHo, YTO 3TO MPUBEJIET K TAKOMY MOJIOKEHHMIO,
KOTZa Ha TIOJydeHHe NAaTeHTOB OyAyT NpeTeHIoBaTh M300peTaTeir, KOTOphIe MpPEACTABHIM HAa MpOIECC
n300peTeH s ICHE)KHBIE CPEJICTBA.

Kniouesvie cnosa: maTeHTHOE PABO, TEPANIEBTUUECKAE METOBI, JUATHOCTHIECKHE METOJIbI, XUPYPTrHIECKHUe
METO/JIbI, OLICHKA COCTOSIHUS de lege lata, mocTynatsl de lege ferrenda, Kazyc nokropa Ileiinuna.

IIpexneBpeMeHHO ymIemmui w3 >ku3Hu mpodeccop Mmuxan a0 Bamie B cBoeilr pabore «IlatentHoe
MIPaBO», SBISIONICHCS ero opus vivendi B cepe MATCHTHOTO IMpaBa, MOCBSITUI HECKOJIBKO CTPAaHUI] UCKITIO-
YCHHIO U3 CUCTEMBI MMATEHTOBAHUS XUPYPTUUCCKUX, TEPANCBTUYCCKUX U JTUATHOCTUICCKUX METOMIOB (Janee
— MEIUITMHCKHE METONBI). JTa paboTa OMHMCHIBaeT CUTyaruio de lege lata. Kpome Hee, ObUIM HamMCaHBI
TOJIBKO JIB€ PaOOTHI Ha MOJBCKOM SI3bIKE, Kacalollrecs 3TOW 0OJacTH, KOTOpPBIE MOCTABUIN TI0J] COMHEHHE
Pa3yMHOCTh JaHHOTO HMCKItoYeHHS. Kak MbI BUAMM, KapTHHA BECbMa IPOTHBOPEUYUBAS, MOITOMY CICAYET
HAYaTh AMCKYCCHIO O Pa3yMHOCTH HCKITIOYCHHS MEIUIIMHCKAX METOJOB M3 CHCTEMBI NTATEHTOBAHUS, O MPH-
YHHAX WX UCKIIOUEHMS, a TAKXKE B LIEJIOM O TMpakThKe, mpuMenseMoit EBponeiickum [latentHsiM BegomcT-
BoM (naee EIIB) B OTHOIIEHUY TaKMX METOJIOB.
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IIpaBoBO#1 OCHOBOM HJis1 UCKIIOUEHUS MEAUIIMHCKUX METOJOB M3 CUCTEMBI NMATCHTOBAHUS SIBIISICTCS
cT. 53 (c) EBponeiickoii [larentroit Konsermun (mamee EIIK), kotopas expressis verbis IHAIIaeT Takue Me-
TOJBI MMATCHTHOH 3amuThl. ClleyeT BCIIOMHHUTD, YTO MEPBOHAYAIIBHO MEIUITMHCKAE METOAB! OBLTH HCKITIO-
yeHbl Ha ocHoBaHuHu cT. 52 1. 4 EIIK, koTopas yTBep:kaaia, 4YTO JaHHbIE METOJbI HE MOAXOMAAT AJsl MPO-
MBITINICHHOTO HCITONTb30BaHus. C TakiuM 000CHOBaHUEM TPYIHO COTJIACUTHCS, U IOBOJIBHO OBICTPO 3Ta IO3H-
1ys OblIa TIpU3HaHa OMHMOOYHOH. JlaHHAs peaaKIis HATJLSIHO IEMOHCTPHPOBAIA, YTO IPHYUHON HCKITIOUe-
HUA HE SBJSIOTCS COMHEHUS 3TUYHOTO XapaKTepa, a JIUIIb OTCYTCTBUE MPOMBILIUICHHOTO IPUMEHEHUS. DTO
O0BSCHSIIOCH TEM, YTO MEIUIIMHCKHE YCIIYTH — 3TO HE MPOCTO OOBIYHBIC YCIYTH, B CBS3H C UX CIEIU(pUYIe-
CKHM XapakTepOM, a TaKKe ¢ YIeTOM KJIATBHI | MIITOKpaTa, KOTOpasi MPEAIUCHIBAET BpadaM OXPaHSTh 310-
POBBE U KU3HD MAITUCHTOB. Henb3s He COTIIaCHUTHCS ¢ apryMeHTaMHu, 0OpaIaroniMi BHIMaHie Ha 0COOCH-
HBII cTaTyc JeueOHbIX yeryr. OHAKO CIeIyeT Y9eCTh U TO, YTO MEIUIMHA IPUMEHSIETCS B IPUBATHOM CEK-
TOpE, a 3HAYHT, TTOJTHOCTHIO OTHOCHUTCS K TIPOMBIIIICHHOCTH. JIMIIIeHHe METUITMHCKIX METOA0B ITaTeHTOCTIO-
COOHOCTH aIneyuIupyeT K apryMeHTaM dTHYHOTO XapakTepa, a TaKKe K 3allUTe MpaB YeJIOBEKa, B OCOOCHHO-
CTH TIpaBa Ha 3aIUTy 370pOBbs. ClIeyeT ONMpeneInTh, ACUCTBUTEIBHO JIX MPaBO IPOMBIILIICHHON COOCT-
BEHHOCTU OTOPBAHO OT MPaB YEJIOBEKA, a TAKXKE KaKUE IEJIH CTOSIIU Nepe]l UCKIIIOUCHUEM MEIULIUMHCKIX Me-
TOJIOB U3 NATEHTHOI CHUCTEMBI.

061/1/;61}2 xXapakmepucmuka xupypcuieCKux, mepanesmuidecKux u OUACHOCMUYECKUX MeMO008

EIIB npuaano MCKIIOYSHUIO MEIUIMHCKUX METOJIOB 0COOYIO (pOopMy, KOTOpasi caMa 1o cede sBIsSeTCs
apryMEHTOM IPOTHB HCKIIOYEHUH MOom0O0HOTO pona. HeKoMIeTeHTHOCTh 3TOW OpraHM3allid COEAMHEHA
C HEOOBIYailHO PEeCTPUKTUBHBIM, TaK Ha3bIBACMBIM TECTOM OTBpAaIleHHS B cdepe reHHoi tepamnuu. EIIB
YTBEPKIACT, UTO TaHHOE UCKIIFOUYCHUE SBJISCTCS MTPABOBOM (PUKITUCH, TOCKOIBKY aIleIUIAIUOHHBIC KOMUCCHH
MPEIOCTABISAIOT TATEHTHYIO OXpaHy ONpeAeTIeHHBIM METOIaM, IIPUYEM JEJIal0T 3TO CIIyYaiHBIM CIIOCOO0M, a
IPYTUM B OXpaHe OTKa3bIBAIOT. BO3MOXKHOCTE MPENCTABICHHUS BCEX OMPEAETICHNI BBIXOIUT 32 PAMKH CTaThH,
MO3TOMY OYZIeT TIpe/CTaBlicHa TOJIBKO OCHOBHAs MH(OpPMAIIHS, Kacaromascs UCKITIOUCHUS METUIIMHCKUX Me-
TOJIOB.

Tepaneemuwecxue Memoovl

TepaneBTHUECKUE METOIbI TOHUMAIOTCS OUYEHb UPOKO. CUUTAETCS, UTO TEpaInus OXBATHIBACT JICUCHUE
0ose3Hell U TUCHYHKIMIA OpraHu3Ma, MPO(UIAKTHKY, K MPUMEpPY, TPUMEHEHHE MPUBUBOK OT HEKOTOPBIX
0ose3Hell, ynanenue 3yoHOro kamHA H T.1. [loHATHE «Tepamus MOXKET UMETh OTHOIIIEHHE K 3JOPOBBIM Op-
raau3MaM, 0COOEHHO €CIIM ee IIeNbI0 SIBIAETCS IMpenynpekieHne O0NIe3HEHHOTO cocTosiHMs. EBpomelickas
[Natentnas Opranmszanus (nanee EITO) pacmmpsier ompezencHUe, TOBOPs, YTO TEpaIlvs BKIIOYAET B ceOs
JIOTIONTHUTENBHOE JICUCHHEe, CMSTYCHUE, YCTPAaHEHUE WM YMEHBIICHUE TIPOSIBIICHUN PacCcTPOMCTB (DyHKIINO-
HUPOBAHUS OpPTaHWU3Ma, a TaK)Ke€ METObI, HallpaBJIEHHbIE IPOTHB TaKUX PACCTPOMCTB, I PeIylHPOBAHUS
BO3MO>KHOCTH MX BO3HHKHOBEHUS. Bee mepedncieHHoe BhIIIE KacaeTcs TONbKO JKUBBIX OpraHu3MoB. 13 sto-
TO CJIEIyeT, YTO HE JIUIICHBI MTATEHTHOMN 3aIlUThI JIEYeOHbIC METOIbI, HATIPABJICHHBIC Ha TKAHU WJIA OMOJIOTH-
YecKue JKUIKOCTH, OTJENEHHBIE OT OpraHu3Ma YellOBeKa WM XKUBOTHOTO, NMPH YCIOBUH, YTO YIMOMSHYTHIE
BBIIIIE TKAHU JINOO )KUIKOCTH HE BEPHYTCS B OPTaHM3M, U3 KOTOPOTO OHM OBLIH M3bATHL. [lom00Has mpakTrka
MOJIHOCTBIO coOTBeTcTBYET nonoxkeHussM EINB. Jlpyroit BeIBoA 3akiiiodaeTcs B YTBEPKICHUU O TOM, YTO Te-
panms TUIIeHa TaTeHTOCTIOCOOHOCTH, €CITH XOTS ObI OZIHA €€ YacTh MPOUCXOINT in Vivo.

PasHormacust BeI3BIBacT mpoOiieMa CXOJICTBAa TEpaleBTHUSCKUX W KocMeThdeckmx meTonoB. EIIB
YTBEPXKIAET, YTO €CIU CIOCOO OTHOCHUTCSA K KOCMETHYESCKUM MPOIEaypaM, HO OXBATHIBACT XOTs ObI OJUH
aTamn JedeHus (WM XUPYPrUYeCKOe BMEIIATENBCTBO), TO OH CUMTACTCS JICUESOHOHN MPOLEAYpPOr U HE MOXKET
ObITh 3amaTeHTOBaH. JleJeHne MeANIIMHCKUX METOIOB Ha KOCMETHYECKHE U TepareBTHUECKHE HOCUT HEOJ-
HO3HAYHBIM XapakTep, MOCKOJBKY 3HAUYUTEIBHOE YHCIO KOCMETHYECKHUX TEXHHK MOXET OJHOBPEMEHHO
MMETh KOCMETHUECKHUI U TepaneBTUUECKUI pe3yJbTaT, Kak, HaIpuMep, JeueHue oxupeHus. B Toil cutya-
MU, KOTJa KOCMETHYECKYIO ¥ TePAlleBTHUECKYIO IIeTTb HEeJIb3sI OTACTUTH IPYT OT APYra, METO. HE TOICHKHUT
MaTEHTOBAHUIO.

ﬂuaZHocmuquKue Memoowl

TpakToBKa AMArHOCTHYECKUX METOJOB HOCHT HamOojee muOepanbHbIi xapakTep. CyncOHbIe OpraHbl
HEOJTHOKPATHO MEHSJIM CBOE MHEHHE OTHOCHTEIBHO TOTO, YEM SIBISETCS JUArHOCTUYECKHA METOl, HCKITIO-
YEHHBIM U3 CUCTEMBI aTeHTOoBaHUs Ha ocHoBaHuu cT. 53 EIIK. B Hacrosiiee BpeMs Ha OCHOBAaHUM MHEHUS
EIIO G 1/04 cumraetcs, 4TO ClieAyeT NPUYHCINATH K TAKAM ITUArHOCTHYECKHM METO/aM TEXHHUKY, KOTOpas
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OXBAaTBIBAET BCE TPU BO3MOXKHBIX JIeMeHTa: (ha3y NEAYKIUH, HEOOXOIUMYIO BCTYIUTEIBHYIO a3y, TEXHU-
YEeCKO€ B3aMMOJEHCTBHE C OpraHn3MoM. UTo mpruMedaTenbHO, MPUCYTCTBUE Bpada WIIH BeTepUHApa HECYIIe-
cTBeHHO. B Metogmuecknx ykazanusx EITO roBopuTcs, 4To maTeHTHas 3allliTa OXBATHIBAET AMArHOCTHYE-
CKHE METO/Ibl, IPUMEHSIEMbIC K MEPTBBIM OpPraHU3MaM, TKaHSIM, OpraHaM, OMOJIOTUIECKHM XKHUIKOCTSAM (TIpo-
0aM KpOBH, OIyXOJISIM), KOTOpble HAaBCEra yJaJleHbl U3 Tella, T.. HaXOJATCS BHE )KHUBOT'O OpraHn3Ma. JTH
METOJIbI HAIPABIICHBI HA MOMYYCHUE MPOMEKYTOUHON MHPOPMAIH (JAHHBIX 0 GU3UUECKUX H XUMHUECKHIX
BEIMYMHAX) M CaMU IO ce0e He MO3BOJISIFOT Bpady MPHUHSTH HEMOCPEICTBEHHOE PEIICHUE O MPUMCHCHHUU
KOHKPETHOTO CTrioco0a JICYCHUSI.

[Mokazaresnen Tot dakr, 4T0 MOAOOHAS TPAKTOBKA BEJET K MOCTOSHHOMY YBEJIIMYCHUIO YHCIIA TIATCHTOB
1 K MepTBOU OykBe 3akoHa. [locTaHOBIEHNS, BBIITaBa€MbIE PACIIUPEHHBIMU aNEIUISIIHOHHBIMA KOMUCCHSIMH,
IyONUPYIOTCS B TaKUX Jienax, kKak Eisai. CylecTBEHHO, 4TO TUOEpabHbIC TE3UCHI TTPEICTABIICHBI Cpa3y B 44
nioctanoBiieHnsx EIIB. Takoe 60ibIIoe KOJTUIECTBO MPUBOIUT K YOSIKICHUIO, UTO UCKIIIOUCHHUE Y)KE TaBHO
CTaJIO TMPABUIIOM, & COXPAaHEHHE dTOTO UCKITIOYEHHUS SBIISIETCA COXPaHEHUEM MPaBOBOHN (PUKITNH.

Xupypeuueckue memoovi

Meromuueckue pazpabotku [latentHoro Bemomcrea PecrryOnuku [onbmmia (nanee — I1BPIT), a Takxke
EIIB moka3beIBatoT, 4TO XUPYPTUs ONPEaeIaeT MPEKIe BCETo MPUPOTY CIoco0a JICUSHHS, a HE €T0 IeNb. XH-
PYPTHUYECKUH XapaKTep MOTYT HOCUTh TaKKe MPOIEAYPhI, KOTOPHIC HE BEIYT K JOCTHKEHUIO MEIUIIUMHCKOTO
pe3ynbTaTa, He CayXat Uil NpOopWIAKTUKY, a HANIPABJICHBI, K IPUMEPY, Ha yIydllIeHHe Tena. Xupyprude-
CKHUI1 METOJl JICUCHHUSI, TPUMEHSIEMBIN [T KOCMETHYECKUX 1iesiel miubo Tpancepa SMOpPHOHA, TaKXKe JTUIIEH
MAaTEHTOCIIOCOOHOCTH, KaK U XHPYPTHUYECKOE JIeUeHHE, MPOBOANMOE B TepaneBTHUecKuX mnensx. Crpasen-
JIUBO CYXJICHUE, UYTO XUPYPIHS — ITO JHOOBIE JEHCTBUSA, C IIOMOIIBIO0 KOTOPHIX COBEPIIACTCS BMEIIATEIIHCT-
BO B CTPYKTypy opranusMma. [loHmmaHue Xupypruu B OONBIION CTETIEHW 3aBUCHUT OT PEIICHUS 1O ey
Treatment by surgery/MEDI-PHYSICS, B xoTopoM ObLIO IMOKa3aHO, YTO JIEYEOHBIH METOM, COMACPIKAIIUM
XOTsl OBl OIHY XUPYPrHYECKYIO0 TEXHHUKY, JIMIIEH MaTeHTOCIocoOHoCcTH. Kpome Toro, B pelieHny He coria-
CWJIUCh C TE€M, YTO ONepalus MMelia UCKIIIOUUTENLHO JeUeOHyI0 1enb. B citydae, korga wHbopMarvs, Ka-
caromIascs XUpypraueckoro MeToa, OyeT 1eJeHalpaBlIeHHO OMyIeHa B MaTEHTHOM 3asBKe, 3TO HE OKaXEeT
BIIUSTHYSI HA OIIEHKY METO/Ia.

Tlonvimxa OYerumsvp npaKkmukKy

B noxrpune narertHoro npasa EIIB mupoko KpUTHKYETCS 3a Ype3MEpHBINA TNOepain3M, KOTOPEIH BCe
garie MPOTUBOPEYHT TEKCTy MIOHXEHCKOW KOHBEHIMH. ECiiM cuTyanus ocTaHeTcsl 0€3 W3MEHEHHM, UCKITIO-
YCHHBIC MEIUIIMHCKHE METOJbI OYAYT CYIIECTBOBATh TOJNLKO Ha Oymare. [lopor m300peraTelbHOCTH TaKkKe
CHIDKAETCS, YTO TOJTBEP)KAAECT MOCTOSTHHO YBEIMYMBAIOIIEeCs YUCIO MaTeHTOB. Ha BHyTpeHHeM ypoBHE
Ka)KII0€ TOCYAapCTBO CBOOOIHO B BOMIPOCAX OICHKH YCJIOBHM maTeHTocrocooHocT. Ecim B 2002 . mareH-
ToB 06110 47380, TO B 2010 1. MX yncno gocturio 58108. OOBYHO 3TO YHCIIO EKETOAHO YACPKUBACTCS HA
ypoBHe 60000. becrmokout TOT (hakT, YTO YBEIHMYMIOCH KOJIMUYSCTBO MOJTYYCHHBIX MTATEHTOB B TAKHX OTpPAaC-
nAX, Kak (hapmarusi, OMOTEXHOJIOTHS, a TakKe MEIUIIMHCKUE METOJIbl. B npyrux chepax cuTyamus BbI-
TS AUT WAEHTUYHO, IPU3HAIOTCA TATEHThl Ha KOMITBIOTEPHBIE TIPOTPaMMBbl, HAyYHBIE METOMBI U JaKe Ha
OHMOJIOTHYECKUE METOIbI Pa3BEACHUS PACTCHUN U )KUBOTHBIX. Henb3s 3a0bIBaTh O MATEHTHBIX TPOIUIAX | O
3asiBKaX Ha M300peTeHHe, Ha3bIBAEMBIX MAaTEHTHBHIMHU 3apociisiMu. [10m00HbBIE 3asBKH XapaKTEepPHBI UMEHHO
JUTSL I300PETEHU METUITMHCKOTO XapakTepa. EBpomneiickas KoMuccus onpenesnseT maTeHTHRIE 3apOCi Kak
3aMeJICHUE MHHOBAIIUHU B KaKOM-THOO0 OTPACiH B CBS3U C OMACEHUEM TIepe]] YCIOKHEHUEM CYIIECTBYIOIIETO
TTOJIOKEHUS BEIleH W Cy/IeOHBIMH MCKaMU O HapyIICHUM MaTeHTa, CBA3aHHOE C HAJTHMYHUEM OOJIBIIETO KOJH-
YecTBa B3aMMOCBSI3aHHBIX MaTeHTOB. (CaM TPOJUTh SBISETCS BIA/ENbIIEM IMaTeHTa (4acTO 3TO HHBECTOP, TMO-
KyHalouid MaTeHThl 0T 00aHKPOTUBIIUXCSA (PUPM IO HHU3KUM II€HAM), KOTOPBI HCIIOJIB3YeT CBOE IPaBo,
YTOOBI YTPOXKATH MPEANPUHUMATEISAM CYACOHBIMH MPOIIECCAMU O HAPYIIICHUU MTATEHTHBIX MIPaB.

Llsetiyapcruii memoo pedakyuu 3as68Ku Ha 8bl0ayy namenma

CTOpPOHHHKH OTPaHUYICHUS MATEHTOCTIOCOOHOCTH MEIUITMHCKIX METOJIOB HE YIUTHIBAIOT TaK Ha3bIBae-
MBI MIBEHIIAPCKUH METOJ PEeNaKIMU 3asBKH Ha BBIJaUy MATCHTa, a TAK)KE CBA3aHHYIO C HUM IPABOBYIO
(uxmuio. J[aHHBIA METOJT COCTOUT B CICAYIONMIEM: IPUMEHEHNE XUMHUYIECKOTO COSTMHECHIS X TSI TIPOU3BOI-
CTBa JICKapCcTBa ISl Tepanuy Y. Peds mmeT o Tak Ha3pIBAEMOM ITOBTOPHOM HCIOJB30BaHMH. HarsmHbIM
MIPUMEPOM SIBJISICTCSI TPOTUBOBOCHIANMUTENBLHOE ACHUCTBHE aCIUpHUHA B TEPANMH, HAPABICHHON Ha JieueHue
BocnasieHus. Eciu Oyet n300peTeH HOBBIM METO MCIIOJIb30BaHUs aCITUPUHA, HAPUMED, I MPO(UIaKTH-
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KM MH(ApKTAa, TO MOSBUTCS BOIPOC: MOYKHO JIX TOIYYUTh MATSHT JAJIsl HOBOTO CIIOCO0a UCIIOIb30BaHMS ACTIH-
puHa. OTBeT OyJIeT HETaTHUBHBIM 10 HECKOJBKUM IIpHdMHaM. Eciiu XumMuuyeckoe BELECTBO BCEM H3BECTHO,
€IMHCTBEHHON BO3MOXKHOCTBIO NTATEHTOBAHUS SBJISAETCS] HOBBIM crIoco0 ero nmpuMeHeHus. Bripouem, HOBBII
METOJ HCIOJb30BaHMs OYAET SBIATHCS METOJOM JieueHHs! OOJIe3HH, a 3HAYHUT, OH TOXKe OyJAeT JIMIIEH BO3-
MOKHOCTH TTaTeHTOBaHUS. UTOOBI IIPEO0NeTh 3TO MPEISTCTBHE, ClexyeT chopMyIupoBaTh 3asBKy IS MO-
Jy4dEHUs MaTeHTa CIEAYIOIUM 00pa3oM: «UCIIOJIb30BAaHME aclUpHHA AJsl NPOU3BOJCTBA JIEKAPCTBEHHOI'O
cpeactBa i npoduiaakTuku HHGAPKTOB». CIOBO «IIPOU3BOACTBO» CO3/AET BIICUATIICHHE POMBIIUICHHOM
MPUMEHUMOCTH, KoTopoe Tpedyet cT. 52 (4) EIIK, a crano ObITh, 3alIMIIacT XUMHUECKOE COETMHEHUE KaK
OCHOBY [UI CO3JJaHUS JICKapCTBa, IPEIHA3HAUEHHOTO IS MCIOJIb30BAaHUS B aOCOJIOTHO HOBBIX LEJIIX.
IIpencraBuTeny NOKTPUHBI €UHOIIACHBI, CUUTAs, YTO TO 3J10YNOTpeOIEHHE IPAaBOM U 110J100HAas! pelaKius
HaxXOAUTCA BHE 3aKOHA.

Oyenxa cocmosanus de lege lata na npumepe CILIIA

[Ipennaras HOBBIE pelLIeHHS, CIEIyEeT HAYaTh C aHAJIN3A aJTbTEPHATUBHON aMEepUKAaHCKON CHCTEMBI. JTO
BA)KHO IO HECKOJILKUM MpUurHaM. Bo-nepBhIX, MaTeHTOBAHUE MEAMIIMHCKUX METOJOB 3aHUMAET B aMepu-
KaHCKOH JIOKTpUHE 00Jiee MIMPOKOE MECTO, BO-BTOPBIX, AMEPUKAHCKUE YUEHBIC IEMOHCTPUPYIOT a0COTFOTHO
HE3aBUCHMYIO aKCHOJIOTHIO U TOHUMaHue TipobiieMsl. [Ipodeccop o Banb, onuceiBas camoco3HaHue ame-
PUKaHCKOHM FOPUCTIPYICHIINHN B aCIEKTEe TaK HA3bIBAEMOTO grace period, 3aMETHII, 9TO 3Ta JUCKYCCHUS B OII-
PEACNCHHOM CMEICIIE SBIISETCS OJTHOCTOPOHHEH, mockonbKy CIIIA yOexIeHbl B MPaBUIILHOCTHA CBOCH ITO3H-
uu ¢ outu 170-neTHel Tpamuiieii, a MoJeMU3HPYET, B CBOIO OUepeIb, OCTATLHOW MUp. B 3HaUNTEIBHON
Mepe yKa3zaHHOE BBIIIE YTBEPIKIEHUE CIIPABEJIMBO, OJHAKO HEPEAKH TakXKe rojoca, CYMTAIONINe 00pa3oM
€BPONENCKYIO CUCTEMY.

Pa3pb16 MeDfCOy nameHmrsvlmM npacom u npuHyunamu SmuKu

AHanu3 aMepruKaHCKON CUTYAIHH CIeAyeT MPeIBApUTh CIEIYIOIINM: aMEePHUKaHIIbI JOJIT0 YTBEPKIalH,
YTO MATEHTHOE MPaBO a0COIIOTHO HE CBA3aHO C MPaBaMU YEJIOBEKa M STUKOM Kak TakoBoH. Jlydrie Bcero ATy
Touky 3perust B EBpornie npencrasnser CoennnenHoe KoponesctBo BenukoOpurtanuu. Par excelance npu-
MEpOM SIBJISICTCS] IPOTHBOPEUMBEINA TTaTeHT B fene WARF, KoTophlil paccMaTpuBaiCs B IIOBTOPHOM CITyIIIa-
HUU, B CBSI3U C TEM, YTO H300peTeHHE HE OBLIO OuUeBUAHBIM. [IpuMeHsemas aMepUKaHCKas MOJIUTHUKA
engagement Hanuia 0oJiee paHHUE PEIICHUS 110 TIOXO0XKHUM JISIIaM.

AMepuKaHCKas cucTeMa MpU3HaeT N300peTeHns 6e3 ydeTa OTpacial TEXHUKH, XOPOIIOo MMOHNMast KpuTe-
pUHM HOBH3HBI, YPOBHA H300PETATENbHOCTH W MPOMBIIIIJICHHONH IPUMEHUMOCTH. B TO k€ BpeMsi aMepHUKaHIIbI
He 3a0bIBatOT yKa3aTh, 4To EIIO He pyKOBOJCTBYETCS TAKMMU XK€ MPO3PAYHBIMU KPUTCPHUSIMH, KaK OHH, U B
CBSI3M C TUM €BPOINEICKas MaTeHTHas CHCTEMa, BEPOATHO, OOIbHA.

OTa Mo3uIMs OCHOBaHA HA JIBYX YTBEPKACHUAX: BO-TIEPBBIX, HEBBITOAHA CUTYyallls, B KOTOPOH MAaTEHT-
HOE YUPEXKJICHUE UCTIOTHSIET POJIb 3allUTHUKA MyOJIMYHONH HPaBCTBEHHOCTH, BO-BTOPBIX, H300pETEHUE U UC-
MOJIL30BaHUE U300pETCHUS — pa3Hble Beln. DakT MmoydeHus MpoayKTa B X0Je Ipoliecca, JTUIIESHHOTO ma-
TEHTOCIIOCOOHOCTH, HE OTHIMAET MaTEHTOCIIOCOOHOCTH Y KOHEYHOTO MPOIYKTa, KOTOPBHIA MOXKET OBITh I10-
JMy4eH TPU KCIMOIB30BAaHUM JIedeOHOTr0 MeToaa (HampuMep, KPOBETBOPHBIX CTBOJIOBBIX KIIETOK, KOTOPBIE
TPEOYIOT H3OJIAIMH B XOJI€ TAKOH OIEeparyn).

[TatenTHOE yUpexaeHHEe HE MOXKET PACLEHUBATHCS KaK CTPaX MOPAJIBHOCTH, MOCKOJIBKY B HEM pabo-
Tal0T YNHOBHHUKH, KOTOPbIe He BHIOpaHBI OOIIIECTBOM IS 3aIlIUTHI HOPM HPABCTBEHHOCTH, a JIUIIIb Ha3Hade-
HBI JJIs1 BBIITOJIHEHUS CBOMX JIOJDKHOCTHBIX 00s3aHHOCTEH. Kpome Toro, moTeHIManbHbIe H300peTeHUS OI1e-
HUBAIOTCS WHXKECHEPAMU-TEXHUKAMH, JKCIEpTaMu B chepe ompeselieHHOW HayYHOH OTpaciu, KOTOphIE HE
MMEIOT B JIOCTaTOYHOW CTEMEHM YCBOCHHBIX 3THYECKMX NMPUHIMIOB. ['onoca mpencraBuTelell TOKTPUHBI
MOATBEPKIAIOT, YTO NATCHTHBIC YUPEKACHUSI HE SBIISIOTCS TOIXOSAUIUM MECTOM ISl BEISICHEHUS! BOITPOCOB
MOPaJIbHOCTH M MPUHITUIIOB STHKU B JAaHHOM OOIIECTBE, OCOOCHHO B CHUTYallMW, KOTJa TPUOYHAN BBIACT
pelIeHus, He ABISSACH YITOTHOMOYEHHBIM IO BOITPOCaM MOPAJIH.

Yka3aHHbBIE BBIIIE apTyMEHTHI, KOTOpPbIE, BIIPOYEM, HE J0 KOHIIA SIBIAIOTCA yOEAUTEIHHBIMH, CIEAYET
JOTIOJTHUTH apryMEHTaMH CTOPOHHUKOB MaTEHTOBAHUS MEIUIIUHCKUX METOJIOB.

Hoowpenue uzoopemamenbHOCMU KAk CIUMYJ 012 u3oopemamereil

Eme B cpenneBexoBoii BeHenny OpI10 MpHU3HAHO, YTO MONyYE€HHE MTATEHTOB CTUMYJIHPYET Y n3o0pera-
TeJel TIyOOKyH0 JTF0003HATEILHOCTD | JKeJIaHUE CO3/1aBaTh HOBbIC M300peTeHus. [1o MHEHUIO aHTIIUICKOTO
¢unocoda u s3xonomucra JI.C.Mumis, onTUManbHBIM PEIICHUEM B 3TOH 00JIACTH SIBISICTCS MOHOIOJUS,
OTpaHHYEHHAs 10 BPEMEHH, MOCKOJIBKY UMEHHO Takas ¢opMa BO3HATPAXKACHUSA HE 3aBHCHT OT YhEro-THO0
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HEMOCPE/ICTBEHHOTO NMpU3HaHUs. UeM BHIIIE MOJIC3HOCTh MPOAYKTa, TEM OOJIBIIE MOTydaeT TBOPEI, a COOT-
BETCTBYIOIIYIO IIIATy MPEICTaBIsAET coOOM IleHa, 3alladeHHas HokymarensMu. OOcyxkmaeMas (QyHKITUS
MaTEeHTHOM CUCTEMBbl Ha CETONHSIIHUN JeHb ABJISIETCS akcuomoil. EBpomeiickas KoMuccusi moguepkHya,
YTO KIHOYECBBIM DJIEMEHTOM JINCCA0OHCKOHM CTpaTeruy SKOHOMHYECKOTO POCTa M CO3/[aHHUS HOBBIX Pabouux
MECT SIBJISICTCS YIYUIICHHE CBSI3M MEXIy MPABOM HHTEIUICKTYa bHON COOCTBEHHOCTH M WHHOBAIMSAMH, YTO
JOJDKHO TIPUBECTH K POCTY KOHKYPEHTOCIIOCOOHOCTH SKOHOMHMKH. [IaTeHTHI JOKHBI MPEACTaBIsATh COOOM
MPUBOHYIO CHJIy WHHOBAIIMU, POCTa M KOHKYPEHTOCIIOCOOHOCTH. HaneneHne BpeMeHHONH MOHOMNOIHMEH —
rapaHTHs s U300peTaTels, YTo IICHBl Ha TaHHOE M300pETeHHE B Pe3yJbTaTe KOHKYPCHIIMU Ha PHIHKE HE
COWIYT HIKE OTPEAETICHHOTO YPOBHS Mepe] TeM, KaK 3aTpaThl Ha M300PETEHNE TIOHOCTHIO OKYIISTCS.

Cmumyn 01151 pacnpocmpanenust SHanuil

[TyGnukanus napopManru 00 N300pETEHUH SBISIETCS YCIOBHEM Sine qua non Ui NOTy4YeHUs MaTeHTa.
Cy1iecTByeT MHCHHE O TOM, YTO €CJIA ObI 3TO YCIIOBHE HE OBIIIO 00s3aTeNbHBIM, H300pETaTeNN HE ACTHUINCH
OBl 3HAHUAMH JPYT C APYTOM, TaK KaK OHH ATO JIENAIOT ceifuac. AHAIOTMYHO MOCTYIAIOT Bpa4yH, IPUMEHSIS
CBOM 3HAHUS 3a 3aKPBHITHIMH JBEPSIMHU, TTOCKOJIIBKY HE MOTYT 3allaTeHTOBATh CIIOCOOBI JICYCHUSI.

Kopekc Bpauebnoii aTuku (nanee — KB3J) He TOTBKO TOBOPUT O TOM, UTO CIEIYET ACTUTHCS 3HAHHUEM,
a CYHTAET 3TO 00S[3aHHOCTHIO Bpavya. AHAJIN3 STHYHBIX 00A3aHHOCTEH Bpaya ClIeyeT Ha4aTh C TEKCTa KIIT-
BEL. B ompeneneHHOM MOMEHTE TEKCT 3BYYHT Tak: «[IpHHMMA0 C yBaKEHUEM U 0JIar0JJapHOCTHIO JJIT MOMX
YYHUTENCH THUTYJ Bpadya M, OCO3HABas CBSI3aHHBIC C HUM O0S3aTENIbCTBA, KISHYCh HEMPEPHIBHO PACIIUPSITH
CBOM BpaucOHbIC 3HAHUS ¥ MHOOPMHUPOBATH MUP MEIHIIUHBI 000 BCEM, YTO MHE yJacTcs HM300pecTH U
YITYYIITUTD.

[IponutupoBanHsie ca0Ba roBopsAT o0 ToM, uTo KBD moompsier BpaueOHyI0 HM300peTaTebHOCTh. OK-
3eMILTU(UKAIIMS 3TOTO IpeAnrcanus oTpaxkaercs B cT.48 KBD, riacsiieil, 4To OTKPBITHSA U HAOIIOACHUS,
CBSI3aHHBIE C OCYIIECTBJICHHEM BpaueOHOM NEATeNbHOCTH, Bpad JOJDKEH IepenaBaTh BpadeOHOU cpene u
myOimKkoBaTh MHGOPMALIMIO O HUX B MEIUIMHCKON mpecce. CienyeT Takke yuecTb cT. 56, KoTopas IJIacwr,
9TO OO0SI3aHHOCTBHIO KaXKJIOTO Bpaua SBIISETCS MMOCTOSHHOE PACHIMPEHUE M COBEPILICHCTBOBAHME CBOMX 3HA-
HUH 1 podecCHOHANTbHBIX YMEHHH, a TAKKe Tepeiadya HX CBOMM KOJIIETaM.

Kaxk nyuwe oenumocsa ungpopmayueii 06 uzoopemenunx?

WNudopmarus MOXKET MepenaBaThCs HECKOIBKUMH ITyTSIMH: MPH MTOMOIIH MPO(EeCCHOHANTBHON MeIu-
IMHCKOM TIPECCHI, MPH HEMOCPEICTBEHHOM KOHTAKTe C KOJUIETaMH Ha COOpaHHAX OPTaHOB METUITMHCKOTO
caMOyTIpaBJIeHHs, Ha CUMIIO3MyMaxX M IPYTHX BCTpeuax, a TakKe B MEPHOJUYECKUX M3TAHUAX MATEHTHBIX
YUpEXKICHUM.

Iocneansst popma nepenaydn nHbopMaiuu Handosee 3GPEeKTHUBHA 10 HECKOIBKUM MpuurnHaMm. OO1ie-
M3BECTHO, YTO KOJIUYECTBO MPOPECCUOHATHLHBIX U3JIAaHUH U HX MIEPUOJANIHOCTh OTPaHUYCHBI, TIOITOMY H3/1a-
TEIHCKUE JIOMA MYOJIMKYIOT CTAThH JIMIIL O HECKOJIBKUX MPOICHTAX MEAMIIMHCKUX U300peTeHHl, Hanboee
CYIIECTBEHHBIX I MUpa MeauuHbl. OUeHb 9acTO BaXXHOCTh M300PETEHUS OICHUBACTCS JIMIThL HA OCHOBE
CYOBEKTUBHBIX OIIEHOK Bpayeid, paboTaloNMX B MEPUOMUYECKIX MEIMIMHCKUX H3IaHusiX. B urore uHbOp-
Marusi 0 OOJIBITMHCTBE H300PETEHHH TaK U HE MOMAJaeT K YUTATEISIM METUITIHCKOH TPECCHI.

Jl1st HOBOTO M300pEeTEHUS WM METO/1a JICUCHYsI ONTMCAHHBIN BBIIIE TIOJIX0/ O3HAYaeT 3a0BeHue. Y3HATh
0 HEM MOTYT JIMIIb COTPYTHUKU Bpada, KOTOPHIH OTKPBUI AaHHBIA MeToa. Kpome Toro, myOimkanus B mpo-
(heccMOHATBPHOM HM3aHWW HE BCETAA SBISETCS XOPOIINM BBIXOJOM W3 CHUTYAIHH, TOTOMY YTO B TOJOOHBIX
M3JITAaHUSAX YacTO JICHCTBYIOT Pa3lIMYHBIC PEIAKTOPCKHE OTPAHWYCHUS. DTO MOXKET MPUBECTH K TOMY, YTO
Bpau-u300peTatenis OyJeT cTapaThCs YIOXKUTHCS B OTBEACHHOE €My KOJMUYECTBO CJIOB, B CBSI3U C YeM NpeJ-
CTaBUT M300pETEHUE B HETIOTHOM o00BheMe. OnrcaHre MaTeHTHRIX TPEOOBAHMI HE 3aBUCUT OT TTOJIOOHBIX OT-
paHuueHUil. 3asBKa Ha W300pPETCHHE, COTJIACHO MPABY MPOMBINUICHHON COOCTBEHHOCTH, JTOJIKHA COJICPKATh
OINMHICaHUE U300PETEHHUSI, €T0 CYIIHOCTh, YPOBEHb TEXHHUKH, a TAKXKE MPEACTABIATh B JCTANSX MPEAMET H30-
OpeTeHUs ¢ OOBSICHEHUEM PUCYHKOB (€CITH MPECTaBICHHBIA POSKT CONEP)KUT PUCYHKH) U MIPUMEPOB pea-
nu3anuy oo mpuMmeHeHUs u3oOpereHus. Crtatbs 77 (1) Empometickoro IlarentHoro Komekca Takke
NpeabaBIsieT NoJo0HbIe TpeOoBaHMs. JINMUTOB U N3JATEIbCKUX OTPaHUYCHUH 3/1eCh HE cyliecTByeT. Kpome
TOTO, chepa oxXxBaTa M JOCTYITHOCTh TAKOW MPECCHl TOpa3no Bblme. MIMEHHO TTOTOMY NMEPHOANYECKUE H3/Ia-
uus EINB sBrsitoTcst 6osiee MpUBIICKaTENEHBIME JUTs ITyOIUKAUy HHYOPMAIIUU O HOBBIX MATEHTAX.

3naueHne WHGOPMATHUBHOW (YHKIIMM TATCHTHOW NEPUOJWKH OYCHb BEIUKO, TaK Kak B HAYy4HO-
TEXHUYECKOU uTepatype myOiukyetcs nHpopmanus b o 5—10% momy4yeHHBIX naTeHToB. be3 nepuoan-
YeCKUX H3JaHWH, MHPOPMHUPYIOMNX O MOJYYEHHBIX MATEHTaX, CYIIECTBEHHAs YacTh TEXHUYECKUX 3HAHHUN
ObLTa OBl HEIOCTYIHA.
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ITokasarenpHO, YTO Yepe3 YeThIpe ToAa IMocie BcemMupHON BHICTaBKH, OpraHM30BaHHOW B JIOHIOHE,
ObutH OTKPBITEI My3selr mateHtoB u I[lyOomuunas HWccnemoBarennsckast buoOnmoreka (Public Library of
Research), netictByromas B pamkax EIIB (Tonsko B 1897 1. uepe3 Hee npouutu 100 Thic. ynTaTeneii).

Bormpoc pacnpoctpanenuss HGOpMaIMK TOIyYaeT B HAIIM JHHU BCe Oonbliee 3HaueHWe. Cumraercs,
YTO MPOrpecc B MEIUIIMHE 3aBUCUT UMEHHO OT CKOPOCTH MOSIBICHUs HOBoW MH(popMaryu. Kpome orpanu-
YEeHHOTO THpaXka, HayYHBIE JKypHAIBl MOTYT CTAJIKUBATHCA C 3alepKKaMH B TIedaTH, TonpaBkamMu u ap. lla-
TEHTHas MMePUOJINKA, KaK TPABUIIO, C TAKUMU MPOOIeMaMy HE CTATKUBACTCSL.

CrnenyeT y4ecTh CBsI3b MpaBa MPOMBIIUICHHOW COOCTBEHHOCTH M BpaueOHoi atuku. Tak, ¢r.56.1 KBD
riacuT: «O0s13aHHOCTBIO KaXKIOTO Bpada SBISETCS MOCTOSHHOE PACIIUPEHUE W COBEPIIICHCTBOBAHHE CBOMX
3HaHWH U MPO(ECCHOHATBHBIX YMEHHH, a TaKKe Mepeaada uX CBOUM COTPYIHUKAMY, UYTO SBISETCS MPEIITH-
caHWeM mutatis mutandis TIpaBa TMPOMBIIUIEHHOW COOCTBEHHOCTH, KACArOIIErocsi COABTOPCTBA M300peTare-
neit. Kpome Toro, n300pereHust, mpoTUBOpEUaIiue TpeOOBaHMSIM ITHKH, 3ampelieHbl kak KBD, Tak u mpaBom
MPOMBIIIIJICHHON COOCTBEHHOCTH.

Bropoii pazgen KBD mocsiieH BorpocaM Hay4YHBIX UCCICAOBAHUN U OMOMEIUIIMHCKUX IKCIICPUMEH-
ToB. B cratbe 41a KBO roBopurcs, uTo Bpay, IpOBOASIINN HAYYHBIC UCCICAOBAHUS, B YACTHOCTH MEAUIINH-
CKHe€ JKCIIEPUMEHTHI, TOJDKeH IMPUIEPKUBATHCS HOPM U 00s13aHHOCTEH, BeITekatonux n3 KBD, a taxxke 06-
IIEyCTAaHOBJICHHBIX MPUHIIUIIOB STUKU HAYYHBIX HCCIeNOBaHui. Bce pa3BuTHE MEAUIIMHBI OCHOBAHO Ha
«HM300peTaTebHOCTY Bpadyeil. DTO Bpaud B 3HAUUTENIBHOMN CTEIIEHN KOHCTPYUPYIOT HOBBIC MAITMHBI, BPauu
1 (papManeBTHl H300pETAIOT HOBBIE JIEKApCTBA, Bpaun pa3padaThIBalOT METOABI ONTHMAIFHOTO MCTIONIH30Ba-
HUS MEAMKAMEHTOB M MEIUIIMHCKUX MPHOOPOB, 3aHUMAIOTCS YCOBEPIICHCTBOBAHUEM «UHCTBIX) JIEUEOHBIX
MeTonoB (pure medical methods). YacTUYHO B 3THX CIyYasiX BpayH IMOJYYa0T BO3HArpPaKIACHHE 3a U300pe-
TeHHe, Oyraromapsi 4eMy OHH MOTYT M300peTaTh HOBBIC BEIHM W yaydmaTh uX. OqHaKo Oe3aneuIIHOHHBIM
pelIeHreM YNHOBHUKOB Bpayul OBUIH JINIIEHBI TIPaBa COBEPIIIEHCTBOBATD JIEY€OHBIE METOIBI.

[MapanmokcanbHO, HO MaTEHTHAs 3amIuTa pure medical methods, a Takxxe TOKTpUHA egnagment TIpyUBesa
K OrPOMHOMY CIIOPY CPElIM aMEPHKAHCKHX FOPUCTOB, a TAKXKE TOKa3adH Ca00CTh CHCTEMBI B BHUJEC MPOTHBO-
CTOSIHUSI aMEPHKAHCKOT0 O0IIIeCTBAa MHHOBAIIMAM B 3TOH cdepe (4To ObLIO 00YCIIOBICHO OTCYTCTBHEM JOBEPHSI).

Kaszyc ooxmopa lletinuna

IOpucTel, BOOpykeHHBIE YKa3aHHBIMH BBIIIE apIryMEHTaMH, HE COMHEBAIOTCS B TOM, UTO Jie4eOHbIE Me-
TOJBI CJelyeT MaTeHTOBaTh, 4 MOpalh HUKAaK HE CBA3aHA C MAaTEHTHOW cuctemoil. OmHAKO Neno JTOKTopa
[lefinnHa mMoKa3aao HECOBEPIIEHCTBO MATEHTHOW CHCTEMBI, @ TAK)KE BBI3BAIIO IUCKYCCHIO MEXY Pa3IHIHBI-
MU 3aMHTEPECOBaHHBIMH TPYIIaMH, a 3HAYUT, OPTaHU3ALMSIMHI BpaueH, HAy4YHOH cpeloil U BbI3Baja 0OJb-
moit maTepec y CMU. Crenyer 3aMeTHTh, 4TO AMEpHUKAHCKOE OOBEeIWHEHNE Bpadeil JONTO TMpUACPKHUBaA-
JI0OCh MHEHHS O TOM, YTO MEAMIIMHCKHE MPOLECCH TPEOYIOT MaTEeHTHON 3aIlUTHI, a CaMO MMaTeHTOBAaHUE TPO-
LIECCOB HE SIBISACTCS STHYHBIM.

YnoMmsiHyTOE J1e0 Kacajaoch McKa, KOTopbli nmogan Bpad Camyans JI. Ilelinun npoTtus Bpaua [Ikeka
A. Cunrepa, a taxke npotuB Hitchcock Clinic B cBs3M ¢ HapylIeHHEeM IaTEHTa Ha CaMO3aIlOTHSIOIIAECS
HaJpe3bl, MPUMEHSIOIINECS [Tl ICYSHUS KaTapaKThI.

Uctopus narentHoit oxpansl B CLIIA mocratouyno 3amyTtana. B Takux genax, kak Ex parte Scherer mo-
TO0OHBIE METOABI OBUTH JIMIIIEHEI TATEHTOCTIOCOOHOCTH, a B IPYTHX, TaKWX Kak Ex parte Kettering, 6putn ero
HajleNeHbl. Summa summarum MaTeHTOCIIOCOOHOCTh JeUeOHBIX METOI0B OblIa MPU3HAHA.

dakTHYECKOE COCTOSIHUE Jiena per se He 0bu1o TpyaHbIM. JokTop Camya:is [leiinud moxaBan uCKH mpo-
TUB Bpaveil, HCIOJIB3YIOUINX €T0 HOBBI OECIIOBHBIN cITOCOO JIEUEHHUS KaTapaKThl. 3a KaXKIYI0 MPOBEICHHYIO
M0 €ro METOMY OIEPAIMI0O OH XOTEJN MOJy4aTh HECKOJBbKO JOJUTapoB oruiaThl (00buHO 4—5 $, HO MHOrIA
craBka Moria coctaBisaTh U 17 $). Cyn pasmbInuisii, Ha CaMOM JIM JieJIe YCIOBHS NaTEHTOCIOCOOHOCTH OBLTH
OCYIIECTBJICHBI. B KOHIIE KOHIIOB, Cy/ IOCTAHOBUJI, YTO B ONMMCAHUH MTATEHTA COIEPIKATCSA HETOUHOCTH, BHEC
W3MEHEHUS B OIMCaHMe NaTeHTa U 3ampeTiil nokTopy llelnnHy momaBate B CyJl HA OCHOBAHWU €TO MPETEeH-
3WiA, TOBOPS O TOM, YTO OTBETYMKH HE HAPYUIMIN APYTUX OMHUCAHUI MMaTeHTa, KOTOpbIE He OBIIIM OTMEHEHBI.

Oto ObLT MEpBBIA cyYaii, KOraa Bpay MmoJall HCK MPOTHB APYroro Bpada, KOTOPBIH aOCOMIOTHO H3Me-
HUJI TIOJIXOJI aMEPHUKAHIIEB K 3TOMY BOIMpPOCY. AMEpHKaHCKOe OOheIMHEHNE Bpavel B pa3pa0OTaHHBIX HMH
TOKYMEHTaX MOCTaHOBHIIO, YTO MEAULIMHCKYE POIIeTyphl He JOJDKHBI OBITh 3amaTeHToBaHbl. [losBuBIICECs
pacxoXxaeHne 3aKOHYMIIOCh IPUHITHEM 3aKOHa, Pa3pellaloliero NaTeHTHYI0 OXpaHy, HO JIEJIA0NIyI0 HEBO3-
MO>KHBIM B OOJIBIIMHCTBE CIIy4yaeB MOTy4eHHE MaTeHTHOW 3amuThl. [locine HoBemIM3auu MoJaTh UCK Ipo-
THB Bpada, MCIIOJIB3YIOMIETO Uy)KOH MaTeHT B CBSA3H C OCYIIECTBICHHEM JIeYeOHON MeSTeNbHOCTH, CTAJIO He-
BO3MOYKHBIM.
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Ionvimka OYEHKU AMEPUKAHCKO2O 3AKOHO0AMeNbCMEd

[Ipomomxaromuecss 1 HEOOBIYHO OXKHUBJIEHHBIE /1e0aThl TTOKA3aJIM, YTO BONPEKH YIIPEKaM aMepUKaHIIEB,
HaIlpaBJeHHBIM B aJ[pec €BPOICHIIEB, 3THKA B MIATEHTHOM IIpaBe, a 0COOEHHO B KOHTEKCTE MEIUIIMHCKHIX
yCIIyT, 3aHUMaeT LeHTpalibHOe MecTO0. HeomHo3HauHBIN MOAX0/ 3aKOHOJATEN, IPU3HAIONINN MaTeHTOCIIO-
COOHOCTh Tak HaszbiBaeMbIX pure medical methods, MoeT MpUBECTH K OTPaHUYCHUIO JIOCTYIIA TAIUCHTOB
K HOBBIM MEAMIIMHCKAM METO/aM, a TaK)Ke CBSDKET PYKH Bpady, KOTOPBIA OyJeT 00AThCS OTBETCTBEHHOCTH
3a HapyLIeHUE MaTeHTa. DTO YBETUYUT U O€3 TOTr0 BHICOKYIO CTOMMOCTh MEJUIMHCKHUX YCIIYT, a TakkKe CHH-
3WT AOBEPHE B OTHOIICHUAX Bpauel U MaIHEHTOB.

AMepHuKaHCKO€ BUIEHHE MPOOIEMbI HETb3S MOJIOKUTENBHO OLEHUTH 110 HECKOJIBKUM npudanHaMm. [Ipen-
craButenu CLIA He omnmvatot pure medical methods oT MeTOI0B, KOTOpBIE TpeOYyIOT NeHCTBUTENBHBIX (Hu-
HaHCOBBIX 3aTpaT Ha uX pa3pabotky. ITockonbky lege non distinguere TUTIBI IEYeOHBIX METOIOB, HE ITOJIb-
3yIOIIMecs MATeHTHOM 3aIlllUTOH, a 3HAYNT, HE YYUTHIBAIOT TaK)K€ METOJbI, KOTOPbIe TPEOYIOT (hMHAHCOBBIX
3arpat. Kak mpaBuio, pa3paboTka HOBBIX METOAOB JICUCHHUS! TpeOyeT 3HAUMTENBHOTO BKJaga (MHAHCOB.
OTUM HapylIaeTcsl OHO M3 OCHOBHBIX MOJOXKECHUH (HIOCOQUH MATCHTHOTO MpaBa. 3HAYHUTENHHASI YacCTh
Mpe/CcTaBUTeNei aMepUKAHCKOW JOKTPHHBI TiepedpasupoBaiia Jake HM3BECTHOE BBICKa3bIBaHHE ABpaama
JluHKONIEHA O TOM, YTO MATEHTHAs CHCTeMa T00aBUiIa TOIUIMBA BHITOJBI K IUIAMEHU T€HUS MPU OTKPHITHH U
W3TOTOBJICHWH HOBBIX W TIOJIE3HBIX IIPEIMETOB, J00aBHUB K 3TOMY yTBepKIeHHE: « TOIBKO €CII Tl HE Bpaw».

CaMu 3TUYHBIE Pa3MBITIUICHHS BBIXOIAT JTAIEKO 32 BO3MOXKHBIE MPEeIbl HacTosmel ctathr. [loaTomy
ClIeyeT pacCMOTPETh TaKOe pelIeHue Ha Mmouse de lege lata, yanThIBasi yHUBEPCAIBHOCTD ITOJIOKEHUN MEXK-
TYHapOIHOTO MyOIMYHOTO TIpaBa.

JoxTpuHa, B TOM 4Ymcie amepukaHckas, 3ameTrwmia, uro CIIA momxHBI cOOMIOATh ONpeneiIeHHbIe
CTaHAApTHl MAaTEHTHOTO MpaBa Kak wieH Bcemupnoii Toprosoit Opranmzanuun (nanee BTO), a Tak ke kak
yugacTHUK CornameHus 1O TOPTOBBIM acHeKTaM MpaB HHTEJUIEKTyaJllbHOM COOCTBEHHOCTH (Janee —
TPHUIIC). TPUIIC ycTaHOBHIIO ONIPECIICHHBIE MUHUMAJILHBIC CTAaHAAPTHI 3aITUTHl HHTEIUICKTYaTbHOM C00-
CTBEHHOCTH, B TOM 4YHCJE CTaHIApTHl MATCHTHOW 3allUTbI, KOTOpPHIC JOJDKHBI COONIIOJATh BCE CTpPaHbI-
yuactauKd. Hecobmonenue cranmaptoB TPUIIC MokeT BRI3BaTh IKOHOMHYECKHE MEPBI CAHKITHH.

Pemrenne, mpuHATOE aMEpUKAHCKAM 3aKOHOATeNeM, mpoTuBopeduT cT. 28 TPUIIC, koTopas mpu3HaeT
MpaBa UCKIIOYUTENBHO BlaAenblaM nateHTa. De lege lata naHHas cTaThs IpeaycMaTpuBaet, 4to (1) maTeHT
MPEIOCTaBISAET BIAACIBIy CIEAYIONINE HCKIIIOUYNTENbHbIe TipaBa: (b) ecnm mpenMeroM maTeHTa SBISIETCA
MPOIIECC, TO HAKJIABIBACTCS MPABO 3aMpeTa TPETHUM JIUIaM, HE HMCIOIIUM COTJIACHS BaJeiblla, Ha IIPHMe-
HEHHE 3TOT0 Ipoliecca, a TAKKe 3allpelleHbl YIoTpeblieHne, pa3MelieHue nHpopMauy o mpoaaxe, mpojaa-
’Ka WA UMIIOPTUPOBAHUE B ITHX LEJSIX MPOAYKTA, MONyYeHHOT0 HETIOCPEACTBEHHO B XOJIE ATOTO IpOoIlecca.
AMEpUKaHCKUI TTOAXO0] TIO3BOJISIET Bpady MPUMEHSTh MPOLece JaKe MPH OTCYTCTBUH COTJIAacHs Ha 3TO Bia-
Jienblia MaTeHTa, TEM CaMbIM aBToOMaTHuecku Hapymaercs cT. 27 TPUIIC, kotopas riacut, 4To Bce MaTeH-
ThI TOJDKHBI 3aIIUAIIATECA OIMHAKOBBIM CIIOCOOOM.

Kpome Toro, nannsiif nogxox He coorBercTBYeT cT. 30 TPUIIC, roBopsmieil 0 HaIUYMKM OTCTYIIEHUM
OT TIpaB, TAPAHTUPOBAHHBIX MATCHTOM, MPH YCJIOBUH, YTO TAKOE HCKIIFOUECHUE HE MPOTUBOPEUYUT HOPMAIhb-
HOMY HCTIOJIB30BaHHIO MATCHTA W HE HApYIIAeT FOPUANIECKH 000CHOBAaHHBIX HHTEPECOB BIIAJICNbIIA TIATCHTA,
a Tarxke MPUHUMAET BO BHUMaHUE IOPUINYECKH 000CHOBaHHBIN MHTEpec TpeThux Jun. Cdepa npuMeHEHUs
JaHHOW CTaThM HE 10 KOHILA SICHA, TEM HE MEHee, pedb HE MIET O MEIWIMHCKUX MeToAax. B To ke Bpems
BTO =HeckobKo pa3 gaBajga HHTEPIPETAINIO 3TOMY ITOJI0KEHHUIO.

Cnaboe moHMMaHHE AAHHOTO BOMpOCA MOTPEOOBAIO PENAKIMHM YKAa3aHHOTO BBIIIE IMOJIOXKEHUS IS
JMyYIIeH 3alUThl BCeX 3aMHTEPECOBAaHHBIX JHL. [Ipexae Bcero, aMepuKkaHCKOE MOHMMAaHHUE MPOOJeMbl HE
COOTBETCTBYET HOpME CT. 31, ToBOpsIIel 00 MUCIOIBF30BAHUH ITATCHTA 0€3 IO3BOJICHUS MpaBOO0IamaTes.
OueBuIHO, YTO HETOCPEACTBEHHO 3TO KacaeTcsl BCeX MATeHTOB, 0e3 KaKkoro-mmOo AeieHUs Ha IOABHIbI.
Taxoke amepuKaHCKasl MO3UIKS HE COOTBETCTBYET HOpMe (b) TOM e CTaThH, KOTOpas [JIACHT, YTO TaKOe HC-
MOJIb30BaHue OyIeT pa3pelIeHo TOIbKO B CIydae, eciy MPerojaraéMblid MOJIB30BaTeNb M03a00THIICS O TOM,
9TOOBI MMOMYYHUTH pa3pelieHrne OT 00JajaTeNsl MpaB Ha Pa3yMHBIX KOMMEPYECKHX YCIOBHUSAX, HO Mpockda o
paspelIeHnu BOCIOIb30BaThCA MaTEHTOM HE MpHHECHAa pe3ysibTara B TEUCHHE pa3yMHOro cpoka. Ciemyer
Y4eCTh TaKKe OTOJIHUTENbHBIE YCIOBHS O BO3HATPAXKIASHHUH U MpaBoobiagarens. B mombCcKos3bpIaHOM
JIuTeparype mpobieMe HCIob30BaHUs MaTeHTa Oe3 cormacus mpaBooOiagaTessl MOCBALIeHa paboTa Mpo-
(eccopa o Bams.
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Tlocmynamut de lege ferrenda

CymMHpys cCKa3aHHOE BHIIIIE, CIIEAYET MOAYEPKHYTh, 9TO OOJIBIIIOE KOIHYECTBO apTYMEHTOB aMEepPHKaH-
CKOl CTOPOHBI B MOJIb3Y MAaTEHTOBAHMS MEIUIIMHCKIX METOJO0B HOCHUT 3KOHOMHYECKui xapakrep. [lo mHe-
HUIO aBTOPa, apryMEHTHI, CBS3aHHBIC C STUYHON CTOPOHOM MPOOJIEMBI, TAKXKE HE MPOTUBOpPEYAT ATCHTOBA-
HUIO JIe4eOHBIX METOJOB. B mpemmeTHON nuTepaType ObUIO BBICKA3aHO MHEHHE O TOM, YTO MPUYHHBI HC-
KITFOUEHHS] METUITUHCKUX METOJIOB U3 CHCTEMBI TATeHTOBAHUS HOCST JIUIIh UICTOPUYECKUI XapakTep. ABTO-
PBI TAaKXKE YYUTBHIBAIOT CYITHOCTh 3TUKH U 3AIUTHI NIPaB YEJIOBEKa B KOHTEKCTE MAaTEHTHON cucTeMbl. Ecmun
EIIO, pykoBOACTBYSCh HEBEAOMOW JIOTUKOM, MPU3HACT MATEHTHYIO 3alIUTY JII HEKOTOPBIX MEIUITUHCKUX
METOJIOB, TO CJIEJIOBAJIO OBl MPHUAATH 3TOW MPOIEAype IUBIIN30BAHHBINA XapaKTep. 3HAYUTEIBHYIO POJIb
TaK)Ke WrpaeT OMOTEeXHMKA, HA KOTOPYI0 MOXKHO TOJy4aTh IMAaTE€HTHI, MOPOH BeChMa MPOTHBOPEYUBOTO Xa-
pakrepa. Baxxna u npuHsATass B OMOTEXHOJOTHN KOHIICIIIUS PAa3HUIIBI MKy M300pETECHUEM, KaCcatOIUMCS
MPOAYKTa, U M300PETEHUEM, KACAIOIIMMCS CII0cO0a €ro MoiydeHHus. 3aTpyAHsIeT CHTYalnio BO3MOXKHOCTh
WCTIONIb30BaHMS MEIULIMHCKOTO METOa TOJIBKO MPHU ITOMOIIH OIPeeIeHHON anmapatypsl. Mckirouenue je-
4eOHBIX METOJIOB M3 MATCHTHOW CUCTEMBI IPUHUMAET BEIOOPOYHEI XapakTep. Kpome Toro, BOmpocsl, cBs-
3aHHBIC C ATHKOW WJIM 3alllUTOH IpaB YeloBeKa, HE SIBIIAIOTCS Mperpajoi 1y Hayku. Hanpotus, 3T0 03BO-
JIIeT OOIIECTBY MOHATH CYITHOCTh H300PETCHUN 1 OIICHUTH CBOIO MIOTPEOHOCTH B HUX.

Pazymeercs, ynmomsiHyToe Bbitie mosokeHue EITK Hemb3s mpocTo MOMEHSTh HAa aMEPUKAHCKYH) MO-
nenb. bonee Toro, B 3TOM citydae rocyaapcTBo nomnaio 061 B co3nanubiid CIIIA yepHBIi criucok cTpaH, KOTO-
pBI€ HE JIOITYCKAIOT MATEHTHOM OXpPaHBbl, a TAKXKe 3TO OBl HE COOTBETCTBOBAIIO MEKIYHAPOIHOMY ITyOIUIHO-
My mpaBy. Nota bene — 3710 He emuHCTBeHHas cdepa, B kotopoii CIIIA He MPUHUMAIOT KOMIIPOMHUCCOB.
[ToaToMy CTOMT HAWTH pEUICHHE, YIYUTHIBAIOIIEE JICMEHTHI YKOHOMUYECKOTO XapaKTepa, U OMAceHUs, CBS-
3aHHBIE C HapyIIeHHEM IpaB deroBeka. CTOUT MOAMCKYTUPOBATH O MOJEIH, IPEICTABICHHON B CBOE BpeMs
Bbeatoit I'ompik-Dapbep. [elcTBUTENBHO, YACTh JICUEOHBIX METOJIOB HE CBsA3aHa C OOIBITUMHU pacxodaMu
Ha UX pa3paboTKy, Kak B ciydae nokropa IleitnnHa, mosToMy Ha M300peTeHUs, pacxo bl Ha pa3paboTKy KO-
TOPBIX HE3HAYHMTEIBHBI, HE CTOUT JIaBaTh MATCHTHL. B 3TOM cilydae COOTBETCTBYIOIIAs OIUIaTa 3a CTapaHHS
IpH pa3pabOTKE HOBOT'O METO A SBJISETCS 0O0CHOBAHHOM.

ABTOp TpeyiaraeT BBECTH JIOTIOTHUTEIBHBIC KPUTEPHUHU JUTS MTATEHTHOHN 3allIUTHl METUITUHCKUX MPOLIEC-
COB, KOTOpBIE OYAyT OCHOBaHBI C YUETOM PACXOJ0B Ha pa3pabOTKy HOBBIX METOJOB. DTO MPUBEIET K TOMY,
YTO Ha MOJydeHHe TMAaTeHTOB OyAyT MpeTeHIoBaTh M300peTarend, KOTOphIEe MpeaHa3HAYMIN Ha TPOIecc
M300peTeHHs ICHEKHBIE CPECTBA. BRIXOMUT, a contrario OTCYTCTBHE TaKHX PAacXOJ0B MPHUBEIO OBl K TOMY,
4TO M300peTeHne He ObUIO OBl CO3/MaH0. Bompoc Takoro 3arpaJiuTenbHOTO MOpOra SBISICTCS IMPEIMETOM
OKHMBJICHHOHN muckyccuu. ['onpik-DapOep mpemiaract yCTaHOBUTH Mmopor Ha ypoBHe 100 ThICSY JOUTapoB
CIIIA. B EBporie 3TOT ypOoBeHh MOXKET HaUaThCA, K IPUMEPY, OT 25 ThICSY eBpo. JlaHHasS cymMMa UCKITIOYaeT
OTHOCHUTEIILHO Mallble UCCliefoBaHus. Pa3symeeTcs, pacXopl TOJKHBI ObITh MOATBEPKICHBI JOKYMEHTAMH
TakK, 4ToObI OBUIO MOXXHO TIPOBEPHUTH IIEJICBOC PACXOJ0BAHUE MOTPAUYCHHBIX CpeiacTB. CleAyeT 3aMeTUTh,
4TO pure methods He BCerJa BHITIOIHIIOT JAaHHOE YCIIOBHUE, a TAKXKE PYTHe YCIOBUS MaTEHTOCIIOCOOHOCTH.
OTO pelreHre ONpaBIaHO JHIIb JTOCTYIOM K COOTBETCTBYIOIIEH BpaueOHOH oreke. Teopuu MaTeHTHOTO
mpaBa B OOJIBIICH CTEIICHW TOBOPSAT O BO3MEIICHWH TOHECCHHBIX PACcXOJIOB, YTO CTIaXXHUBAaeT OOBHHCHHE
0 TOM, YTO CKOpPO OyJEeT BO3MOXKHO MOIYYHUTh MATEHT Ha HOBBIA CIIOCO0 AEpIKaTh TEPMOMETP.

HdpyruM m3mMeHeHHeM TI00albHOTO XapaKTepa, KacarolmuMCs BCEX M300pETEHH, SIBISIETCS CO3JaHHe
npu EITO xoMuccuu mo 3THKe, KOTOpas OBl OICHWBAJA KPUTEPUU, OTHOCSIIUECS K BOMPOCaM IyOIMYHON
MOpaJbHOCTH. B HacTosIee BpeMs pelieHus: 3TOH OpraHH3alliy MPAKTUYSCKH HE O0CYXKMAI0TCS IPYTHMH
opranamu. He cymecTByeT eJMHOTO €BpOIelcKoTo 00pasiia MopatbHOCTH. ['ocymapcTBa, MOAIICABITHE
MIOHXEHCKYIO KOHBEHIIUIO, YTBEPKIAIOT, YTO TEIEPh MHAYE MOHUMAIOT Pa3IMYHbIE TEPMHHBI H OTIpEc-
JICHUS, YeM B MOMEHT MOANMCAaHUS KOHBeHIIMU. CO3/1aHue KOMHICCHU TI0 STHKE TIO3BOJIMT BOBJICYD B JTUCKYC-
cuto obmecTBeHHoe MHeHHE. EIIO camocToATeNnbHO HE CIpaBisAeTCs ¢ NaHHBIMHA BOIPOCAaMU W Ha TMPH-
Mepe H300peTeHni OMOTEXHUYECKOTO XapaKkTepa BUAHBI STUYHBIE HEAOCTATKH JIFOACH, OLIEHUBAIOIINX TPO-
eKThI. YUacTue o0IIecTBa B 00CYKICHIH MTOMOXKET ITOOOPOTh €ro 3aKPBITOCTD JJIsi HOBBIX TEXHOIOTHiA. Ta-
Kasi KOMHCCHSI JIOJDKHA COCTOSITh M3 TPEJICTaBUTENEH OOIErocy1apCTBEHHBIX O0bEAMHEHHI Bpaye U y4e-
HBIX, U3YYaIOIINX ATHKY. Pemenrne KoMruccun HOCHIIO Obl KOHEYHBIN XapakTep U He MOAJeXano 00kaaoBa-
Huto. [y peanu3anuu JaHHOH WU CIeI0BAIO OBl JOOABUTH MyHKT B cT. 53 al (wiu 52 m. 5), KOTOpBIN OB
MpelyCMaTPUBAI BBITIOJIHEHUE YCIIOBHSI, CBA3aHHOTO ¢ (PMHAHCOBBIMH 3aTpaTaMU Ha M300pETEeHHUE, a TaKKe
BBOZMII TpeOOBaHME COTIACHSI KOMHCCHU IO 3THKe. UTO Ba)XHO, JaHHOE W3MEHEHHE HEe HApYIIMIO OBl MOJIO-
sxenuit TPUILIC.
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HUmoeu

MeanuuHa OblTa MO/IETIeHa HA TPU pasjienia: JIeKapcTBa, MAIIMHEI, a Takke JiedeOHbIe MeTo . B Ha-
cTOAIIee BpeMS TOIBKO MEAWIIMHCKHE METOMBI JIUIIEHBI MaTEHTOCIOCOOHOCTH. MHOKECTBO ONAaCeHUH, BBI-
JIBUTAEMBIX CETOJHS MPOTHB MaTCHTOBAHUS METOJIOB, YK€ OBLIO BBICKA3aHO MPOTUB JiekapcTB. [lomasisrio-
1iee OOJBIIMHCTBO U3 HUX HE OINPaBAajoCh.

IIpakTuka MOKa3pIBAET: €CIU MBI XOTUM YJIYUIIUTh KA4YECTBO MEAUIIMHCKUX yCIYT, TO CIEIyeT HH-
BECTUPOBATh B HUX ONpEJCICHHBIE CpelcTBa. ['0CynapcTBO He CIOCOOHO o0eceunuTh (hPMHAaHCUPOBaHUE
Ha JOJKHOM YPOBHE, YTO BBI3BIBACT MPEANONIOKEHUE O MPUBJICUCHUN YaCTHOTO KanuTana. [IpuBneus kamu-
TaJ MOMOXET CTUMYJI, @ UMEHHO BpEMEHHAsi MOHOTIONNS Ha H300peTeHHe.

Ha monsix ciemyer 3aMeTuTh, 9TO SIMOHMS MOCTETIEHHO THOEPANIN3UPYET CBOE 3aKOHOAATENBCTBO, Jie-
Jlasi BO3MOXHOUW MAaTEHTHYIO 3aIIMTy MEAWIIMHCKUX MeTonoB. UToOb EBpoma He ocranachk mo3aju, CTOUT
CHOBa MOyMaTh 00 apryMEeHTax pro U contra.

References

1 Zob. M. du Vall. Prawo Patentowe, wyd. Wolters Kluwer Polska. — Warszawa, 2008. — S. 182 i n.

2 Dla potrzeb niniejszego opracowania metody chirurgiczne, terapeutyczne i diagnostyczne bgda wspolnie okreslane jako ,,me-
tody lecznicze”.

3 Por. H. Zakowska-Henzler. Zakaz patentowania metod leczenia i diagnozowania — jego cel i funkcja (uwagi na tle prawa
patentu europejskiego) / Wspodtczesne problemy prawa handlowego. Ksigga jubileuszowa dedykowana prof. dr hab. Marii Pozniak-
Niedzielskiej. Oficyna Wolters Kluwer business, Krakéw 2007, oraz por. Z. Pacud, Wylaczenie patentowania metod leczniczych,
chirurgicznych 1 diagnostycznych w Konwencji o udzielaniu patentdw europejskich. Zeszyty Naukowe Uniwersytetu
Jagiellonskiego. — Z 107. — R. 2010.

4 Dalej jako EOP. O funkcjonowaniu EOP Por. J. Eaton and S. Kortum, J. Lerner, International Patenting and the European
Patent Office: A Quantitative Assessment, OECD. Patents, Innovation and Economic Performance: OECD Conference Proceedings.
Paryz: OECD, 2004.

5 Konwencia o udzielaniu patentéw europeiskich, sporzadzona w Monachium dnia 5 pazdziernika 1973 r., zmieniona aktem
zmieniajacym artykut 63 Konwencii z dnia 17 grudnia 1991 r. oraz decyziami Rady Administracyinei Europeiskieij Organizacii Pat-
entowej z dnia 21 grudnia 1978 r., 13 grudnia 1994 r., 20 pazdziernika 1995 r., 5 grudnia 1996 r. oraz 10 grudnia 1998 r., wraz z
Protokotami stanowiacymi jej integralng czescia (Dz. U. z 2004 r. Nr 79, poz. 737), Akt z dnia 29 listopada 2000 r. rewidujacy Kon-
wencig o udzielaniu patentow europejskich, sporzadzona w Monachium dnia 5 pazdziernika 1973 r. (Dz. U. z 2007 r. Nr 236, poz.
1736), dalej jako ECP lub Konwencja.

6 Taka redakcja zostala zmieniona przez akt rewidujacy Konwencjg z 29.11.2000 r., Dz. U. z 2007 r. Ne 236. Poz. 1736.

7 Zob. D. Thums, Patent Protection for Medical Treatment — A Distinction Between Patent and Medical Law, International
Review of Industrial Property and Copyright Law. Ne 4, 1996. — S. 427. Por. S.S. Blume, Insight and Industry: On the Dynamics of
Technological Change in Medicine, wyd. Massachussetts Institute of Technology, Cambridge (Mass) 1992.

8 Zob. W Cornish, D Llewelyn, Intellectual Property: Patents, Copyright, Trade Marks and Allied Rights, Thomson Sweet and
Maxwell. — London, 2007. — P. 884.

9 Takim przyktadem moze by¢ przyznanie wynalazku nr. EP 0 989 848 BI, ktéry nowej doustnej formy dawkowania
Wynalazek ten ktore chroni blony sluzowej nabtonka i tkanki jamy ustnej i jamy ustnej, gardta, krtani, przetyku od (...) owrzodzenia
Iub innych podobnych podraznien poniesionych przez bezposrednie kontakt tych tkanek z substancja czynna. ,,Rezultat” ten
osiagnigto, przez zmodyfikowanie tabletki nadajac jest ksztalt owalny i pokryta jest ochronng warstwa.

10 W zakresie petnych definicji zob. Z. Pacud. Wytaczenie patentowania metod leczniczych...— S. 83-88.
11 Metodyka UPRP. — S. 40.

12 Zob. decyzja T 24/91 (Dz. Urz. EUP 1995 r., s. 512).

13 Metodyka UPRP. — P. 40.

14 Wytyczne Europejskiego Urzedu Patentowego, dalej jako Wytyczne C-1V, 4.8.

15 Metodyka UPRP. — P. 40.

16 Zob. Z. Pacud, Wytaczenie patentowania metod leczniczych..., s. 84.

17 Sprawa Cygnus, T 964/99, Device and method for sampling of substances using alternating polarity/CYGNUS, INC.
18 Opinia G 1/04 (Dz. Urz. EUP 2006 1., s. 311).

19 Metodyka UPRP. — P. 40.

20 Orzeczenie G 5/83 (second medical indication).

21 Dane na dzien 31-07-2012 ze strony Europejskiej Organizacji Patentowe;.

22 Por. J.E. Calfee and R. Craswell, Some Effects of Uncertainty on Compliance with Legal Standards, Virginia Law Review,
Ne 5, 1984.

23 Metodyka UPRP. —P. 39.
24 Por. tres¢ orzeczenia T 1172/03 Apparatus for skin resurfacing.
25 Dezyzja o sygn. G 1/07.

Cepus «[lMpaBox». Ne 4(68)/2012 33



BapTow MeHabIk

26 Por. E.D. Ventose, Patent Protection for Therapeutic Methods under the European Patent Convention, European Intellectual
Property Review, nr. 3, 2010, w ktorym doktadnie oméwione sa wytaczenia.

27 Por. A. Nowicka, Kontrowersje dotyczace utworzenia jednolitej ochrony patentowej oraz Jednolitego Sadu Patentowego,
Rzecznik Patentowy, nr 2-4, 2011. Autorka przytacza wiele przyktadow wskazujacych na zbytni liberalizm EPO.

28 Por J.H. Reichman, From Free Riders to Fair Followers: Global Competition Under the TRIPS Agreement, New York Uni-
versity Journal of International Law & Politics, nr 112, 1997.

29 Dane ze strony internetowej EOP.

30 Decyzja Rozszerzonej Komisji Odwotawczej EUP: G 3/08 z 12.5.2010 r. Programs for computers (Dz.Urz. EUP z 2011 r. Ne
1,s. 10), G 2/08 z 19.2.2010 r., Dosage regime/Abbott Respiratory (Dz.Urz. EUP z 2010 r. nr 10, s. 456).

31 Komunikat Komisji do Parlamentu europejskiego i Rady — Ulepszenie systemu patentowego w Europie — o sygn.
COM/2007/0165 koncowy.

32 Prof. du Vall uznawal, ze jest to wyktadnia Contra legem. Zob. M. du Vall, Prawo Patentowe, s. 350.

33 O. Mitnovetski & D. Nicol, Are Patents for methods of medical treatment contrary to the ordre public and morality or ,,gen-
erally inconvenient?, Journal of Medical Ethics , nr 5 2004. — 472.

34 Zob. D. Armstrong, Arguments of Law, Policy and Practice against Swiss-Type Patent Claims, Victoria University of Wel-
lington Law Review, nr 1, 2001

35 M. du. Vall, Prawo patentowe”, s. 121.

36 Por. M. Kubick, An Uncertain future: the impact of Medical Process and Diagnostic Method Patent on Healthcare in the
United States, Northwestern Journall of Technology & Intellectual Property, 2010. — Ne 9.

37 Por. E.C. Walterscheid, To Promote the Progress of Useful Arts: American Patent Law and Administration, 1787-1836 (Part
2), Journal of the Patent & Trademark Office Society. — Vol. 80. — 1998.

38 Tytutem przyktadu zob. Decyzja Powigkszonej Izby Odwotawczei z dnia 25 listopada 2008r. w sprawie Wisconsin Alumni
Research Foundation, sygn. G 0002/06, dalej jako WARF, analiza orzeczenia zob. M. Rimmer, A. Mclennan, Intellectual Property
and Emerging Technologies: The New Biology, wyd. Edward Elgar Publishing Limited, Cheltenham 2012. — P. 228-239.

39 Por. M.A. Bagley, Patent First, Ask Questions Later: Morality and Biotechnology in Patent Law, Wiliam. & Mary Law Re-
view, 2003-2004, nr 45. — P. 469 w zakresie przyjetej tam polityki patentowe;.

40 Por. L.A. Haile, S. Taylor. USPTO Rejects WARF’s ESC Patents, Genetic Engineering & Biotechnology News, 2007. — Ne 14.
41 Zob. D. Curley, Stem cell patenting in Europe — the twilight zone, Genomics, Society and Policy, 2008. — Ne 3. — P. 8.
42 Zob. Opinia Zjednoczonego Kr?lestwa jako amicus curiae w sprawie WARF, ust. 41.

43 Zob. O. Mills, Biotechnological Inventions, Moral Restrains and Patent Law, Revised Edition, Ashgate Publishing Limited,
Farnham 2010, s. 139, por. takze opini¢ Komitetu ds. Wspolnoty Europejskiej Izby Lordow z 1 marca 1994 r. (HL Paper, 28, HMSO,
1 marzec 1994 r.).

44 Por. Benjamin. D Enerson, Protecting society form patently offensive inventions The risk of reviving the moral utility doc-
trine, Cornel Law Review nr 89? 2004. — P. 709.

45 Donelly S.R. The Patentability of human Embroyonic Stem Cells; is the inconsistent application of the European Union Bio-
technology Directve’s moral exclusion Clause undermining investor confidence in Europae, providing a competitive advantage to the
United States?, Dalhousie Journal of Legal Studies. — P. 127.

46 Zob. B.W. Bugbee, The Genesis of American Patent and Copyright Law, Washington, D.C., 1967. — P. 17-18.
47 Por. J.S. Mill, Principles of Political Economy, red . W.J.Ashley, wyd. Longmans, Green and Co., Londyn, 1909.

48 Por. Communication from the Commission to the European Parliament and the Council — Enhancing the patent system in
Europe COM (2007) 165 final. — P. 1.

49 Zob. W. Fisher, Theories of Intellectual Property, New Essays in the Legal and Political Theory of Property, red.
S.R.Munzer, Cambridge University Press, Cambridge 2001. — P. 168-200.

50 Por. Raport Statego Komitetu ds. Prawa Patentowego, Dissemination Of Patent Information, 18 luty 2009.

51 S. Scotchmer oraz J. Green, Novelty and Disclosure in Patent Law, The RAND Journal of Economics, nr, 1990. — P. 131-146.

52 Na podstawie Polskiego Kodeksu Etyki lekarskiej przyjetym w 2003 na Nadzwyczajnym VII Krajowym Zjezdzie Lekarzy.

53 Zob. A. Sims, The case against ..., s.45. Autorka zauwaza ponadto, ze dr. Pallin opatentowal swoja metode dopiero wtedy,
gdy czasopisma lekarskie odmowity takiej publikacji.

54 Ustawa z dnia 30 czerwca 2000. — Prawo wlasnosci przemystowej, Dz. U. z 2003. — Ne 119, poz. 1117.

55 Du Vall, Prawo patentowe. — P. 133.

56 Du Vall, Prawo patentowe. — P. 133.

57 Por. American Medical Assosiation, Trademarks, Patents, Copyrights, and Other Legal Restrictions on Medical Procedure,
zmieniona (finalna) opinia E-9.095.

58 Por. C.A. Young, Recognition versus Tradition: Medical Procedures Patents, San Francisco Law Review. — Vol. 6. — 1996.

59 Por. Greg Borzo, Method Patent Fails; Court: Surgeon Doesn't Have to Pay Royalties, American Medical News, 15 kwietnia
1996.

60 William D. Noonan, Patenting Medical Surgical Procedures, 77 Journal of the Patent and Trademark Office Society. — Vol. 77.
— 1995. —P. 655.

61 Zob. Pallin v. Singer, Ne Civ. A. 2:93-CV-202, 1996 WL 274407.
62 Ex parte Scherer, 103 U.S.P.Q. (BNA) 107 (Patent. Office. Board. Appeal. 1954).

63 Ex parte Kettering, 35 U.S.P.Q. (BNA) 342 (Patent. Office. Board. Appeal 1936); Ex parte Wappler, 26 U.S.P.Q. (BNA) 191
(1934).

34 BecTHuk KaparaHgnHckoro yHuBepcuTeTa



CpaBHVITeJ'IbeIVI aHanu3 n nocTtynarhil...

64 Szerzej na ten temat zob. 1.J. Fellner, Patentability of Therapeutic Methods, Journal of .Patent Office Society. — Vol. 28. —
1946. — S. 90, oraz L.J. Fellner, Method Claims for New Uses and Their Enforcement, Journal of .Patent Office Society. — Vol. 41.
— 1959. — P. 54, oraz zob. A.T.Sperry, Medical Patents, Journal of Patent Office Society nr 5, 1946. —P. 371.

65 Por. S.A. Miller Should Patenting Of Surgical Procedures And Other Medical Techniques By Physicians Be Banned?, Idea:
The Journal Of Law And Technology. — Ne 2. — 1995-1996.

66 Zob. J.F. Duffy, Harmony and Diversity in Global Patent Law, Berkeley Technology Law Journal. — Ne 2 2002. — P. 722.

67 Zob. American Medical Association, Resolution No. 2: Patents for Medical Diagnostic and Therapeutic Techniques, in
House Of Delegates Proceedings, 144th Annual Meeting, 1994. s. 388- 390 oraz American Medical Association, Reports of council
on Ethical and Judicial Affairs, Patenting of Medical Procedures, in House Of Delegates Proceedings, 144th Annual Meeting. —
1995. — P. 200.

68 Omnibus Consolidated Appropriations Act of 1996, Pub. L. — Ne 104-208 § 616, 110 Stat. 3009 (uchwalony ze zmianami
jako 35 U.S.C. § 287.

69 Por. J.M. Reisman, Physicians And Surgeons As Inventors: Reconciling Medical Process Patents And Medical Ethics, Berk-
lays Technology Law Journal Ne 2, 1995.

70 Zob. J.A. Burger oraz J. Brunner, A Court’s Dilemma: When Patents Conflict with Public Health, Virginia Journal Of Law
&Technology. — Ne 7. — 2007. — P. 27.

71 Zob. S.D. Anderson, A Right Without A Remedy: The Unenforceable Medical Procedure Patent, Intellectual Property Law
Review. — Ne 3. — 1999. — P. 131.

72 Zob. S.L. Nichols, Comment, Hippocrates, the Patent-Holder... , s. 261, ktory jest zdania ze wzgledu na stan wyzszej
koniecznosci lekarz uniknatby odpowiedzialnosci finansowe;.

73 Autorzy nie zgadzaja si¢ w pelni i z tym argumentem ze wzgledu na fakt, ze analizy pokazuja, Ze to inne czynniki, a wigc in-
flacja i opracowywanie nowych technologii wptywa na zwigkszajace si¢ koszty medyczne; Por.

74 Zob. J.M. Reisman, Physicians And Surgeons As Inventors... — S. 370.

75 Zob. Scott D. Anderson A Right Without A Remedy..., 147.

76 Por. S. Scotchmer and J. Green, Novelty and Disclosure in Patent Law, The RAND Journal of Economics. — Ne 1. — 1990.
77 Przemoéwienie Lincolna na Uniwersytecie Jacksonville 11 lutego 1859.

78 Zob. S.L. Nichols, Hippocrates, the Patent-Holder: The Unenforceability of Medical Procedure Patents, George 79.Mason
Law Review. — Ne 5. — 1997. — P. 227, oryg. The patent system (...) added the fuel of interest to the fire of genius, in the discov-
ery and production of new and useful thing... unless You Are the doctor.

79 Porozumienie ustanawiajace $wiatowa organizacje handlu (WTO) sporzadzone w Marakeszu dnia 15 kwietnia 1994 r., oraz
ustawa z dnia 3 lutego 1995 r. o ratyfikacji Porozumienia ustanawiajacego Swiatowa Organizacj¢e Handlu (WTO), Dz.U. 1995 nr 34
poz. 164.

80 Porozumienie w Sprawie Handlowych Aspektow Praw Wiasnosci Intelektualnej, Obwieszczenie Ministra spraw zagranic-
znych y dnia 12 lutego 1996 r. w sprawie publikacji zalacznikow do porozumienia ustanawiajacego $wiatowa organizacj¢ handlu
(WTO). W tym zakresie por. P. Cullet, Patents and medicines: the relationship between TRIPS and the human right to health, Inter-
national Affairs. — Ne I. —2003. — P. 139-160.

81 Por. C.M. Ho, Patents, Patients, and Public Policy: An Incomplete Intersection at 35 U.S.C. § 287(c), U.C. Davis Law Re-
view. — Ne 3. — 2000.

82 C.M. Ho Patents, Patients, and Public Policy...— P. 655.
83 C.M. Ho Patents, Patients, and Public Policy...— P. 655.

84 Relatywnie rzadko WTO interpretuje taki przepis. Jedna z interpretacji pojawita si¢ w trakcie sporu o sygn.. WT/DS114/R.
Sprawa ze skargi Wspolnot Europejskich na Kanadg w sprawie ochrony patentowej w/w metod. Rozstrzygnigcie z dnia 17 marca
2000.

85 Zob. F.M. Abbott, The Doha Declaration on the TRIPS Agreement and Public Health: lighting a dark corner at the WTO,
Journal of International Economic Law. — Ne 2. — 2002. — P. 482.

86 Por. F. Hu oraz A.Mallin, Medical Method Patents: Treating “The Physicians’ Immunity Statute”, Syracuse Science & Tech-
nology Law Reporter. — Vol. 23. — 2010.

87 Artykut 31 TRIPS b) takie uzycie bgdzie dozwolone jedynie wowczas, jezeli przed takim uzyciem proponowany uzytkownik
poczynit starania, aby uzyska¢ zezwolenie od posiadacza praw na rozsadnych warunkach handlowych, lecz starania takie nie
przyniosty rezultatu w rozsadnym terminie.

88 Por. M. du Vall, Naduzycie pozycji dominujacej poprzez wykonywanie praw wlasnosci intelektualnej, Zeszyty Naukowe
Uniwersystetu Jagiellonskiego. — Ne 3. —2010. — S. 5-34.

89 Zob. D. Thums, Patent Protection for Medical Treatment: a Distinction between Patent and Medical Law, International Re-
view of Intellectual Property and Competition Law. — Ne 4. — 1996. — P. 444.

90 Zob. D. Thums, Patent Protection for medical procedure ...— P. 424.

91 Zob. D. Thums, Patent Protection for Medical Treatment: a Distinction between Patent and Medical Law, International Re-
view of Intellectual Property and Competition Law. — Ne 4. — 1996. — P. 442.

92 Zob. Z. Pacud, Wytaczenie patentowania...— S. 92.

93 Por. L.R. Helfer, The New Innovation Frontier? Intellectual Property and the European Court of Human Rights, Harvard In-
ternational Law Journal, nr 1, 2008, P. Drahos, Intellectual Property and Human Right, Case Comment, Intellectuall Property Quar-
terly. — Ne 3. — 1999.

94 Prawdopodobnie Polska zostatlaby ponadto wpisana na tzw. watch list, jako kraj niezapewniajacy nalezytej ochrony
patentowe;j. Praktyka ta zostata opisana przez M. du Vall, Prawo Patentowe. — S. 103.

95 Tytulem przyktadu por. L.A. Lindquist, Champagne or Champagne - An Examination of U.S. Failure to Comply with the
Geographical Provisions of the TRIPS Agreement, Georgia Journal Of International & Comparative Law. — Vol 27. — 1999.

Cepus «[lMpaBox». Ne 4(68)/2012 35



BapTow MeHabIk

96 Zob. L.R. Helfer Toward a Human Rights Framework for Intellectual Property, U.C. Davis Law Review. — Ne 3. — 2007.
— P. 1018 w zakresie realizacji praw cztowieka poprzez prawo wiasnosci przemystowe;.

97 Por. B. Gocyk- Farber, Patenting medical procedures: a search for a compromise between ethics and economics, Cardozo
Law Review. — Vol. 18. — 1997.

98 Zob. M.D. Show, A dreadful Prognosis: Patentability of Diagnostic and Personalized Medical Procedures in the Wake of in
Re Bilski. Hastings Science & Technology Law Journal. — Ne 2. — 2010. — P. 525.

99 Zob. L.L. Douglass, Medical Process Patents: Can WE live without them? Should we? Journal of intellectuall Property Law.
— Vol 3. — 1995. —P. 161.

100Por. R. Witek Ethics and Patentability in Biotechnology, Science Engineering Ethics, 2005. — Ne 11. — P. 105-111. Nalezy
zauwazy¢, ze takie klauzule przez dlugi czas dotyczyly moralnosci seksualne;j.

101W sprawie T 1374/04 (Stem cells/WARF) z dnia 7 kwietnia 2006 expressiss verbis stwierdzono, ze EPO nie jest arbitrem
moralnosci.

102Zob. B. Gocyk Farber, Patenting Medical Procedures a search for a Compromise between ethics and economics, Cardozo
Law Review, 1997. — P. 1561.

103Zob. A. Sims, The case against patenting....— P. 46.

104Zob. S.J. Bostyn R. The Prodigal son: The relationship between law and health care, Medical Law Review Ne 11. — 2003. —
P. 87.

105Por. N. Ono, Better than nothing: Japan’s next move on patentability of medical methods, International Review of Intellec-
tual Property and Competetive Law. — Noe 2. — 2006.

bapromr Menabik

Empaey apicrepin natenTrey canacoinaa de lege ferenda canblcThIpMaibl TAJIAAYbI
AKIHE Karnaajaapbl

Makasana eypoHaiblK JXOHE aMEpUKaHIBIK TYpFblia Maiiga GONaThlH JIopirepiik SAiCTepAi MaTeHTTEY
JKOHIHAETT MoceleNnep KapacTHIpbUIFaH. MakanaHblH KOPBITHIHIBL Oeiirinne de lege ferenda-HBIH
CaJIBICTBIPMAJIBl TAJJay HOTIDKECI 3epTTENIreH. ABTOp JKaHAa SMICTEpAl OHJCYIC UIBFBIHIAPBIHBIH ECEIKEe
TybIMEH HETi3[elreH ASPIrepiik MpoLecTepAiH MAaTeHTTIK KOPFaybl YIIIH KOCBIMIIA Oenriiepni eHrizymi
YCBIHJIBL.

Bartosh Mendyk

Comparative analysis and postulates de lege ferenda in patenting treatments

This article contains the current situation analysis, comparison of the European and American positions
concerning patenting of medical methods. In a final part of work the provisions de lege ferenda made on
results of the comparative analysis are presented. The author proposes to introduce additional criteria for
patent protection of medical processes, which will be based with the cost of developing new methods. This
will lead to the fact that for patents will claim the inventors, who provided the process of the invention of
money.
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MEMJEKET XX9HE K¥KbIK TEOPUACBI MEH TAPUXbI
TEOPUA U UCTOPUA TOCYOAPCTBA U NMPABA

VK 340.155:340.130.53(574)

H.C.Axwmetosa, }0.[I.Muponenko

Kapazanounckuii cocyoapcmeennuiii ynueepcumem um. E.A.Bykemosa (E-mail: ahmetova_n_s@mail.ru)

KOHBepFeHHHﬂ HAllMOHAJBHBIX IPABOBLIX CUCTEM U e€ BJINSIHHE
Ha Ka3aXCTaAaHCKO€ 3aKOHOAATEC/JIBCTBO

B cratee paccMoTpeHa COBpEMEHHas TEHICHIMS KOHBEPIeHIIMM AHITIOCAKCOHCKONW M POMaHO-T€PMAaHCKOi
npaBoBbIX cucTeM. OTMEUYEHO, YTO JaHHBIH MPOIecC OKa3bIBAET OTPOMHOE BIMSHHE Ha HAI[MOHAJIBHbIE ITpa-
BOBBIE CHCTEMBI Pa3JIMIHEIX FOCYAApCTB. B X01e HaydHOTrO Mcciie[oBaHus OBLIO OTCIICKEHO BIMSHHE 110100~
HOU KOHBEPTeHIMH Ha 3aKOHOAATenbCTBO Pecrybmmkn Kaszaxcran. bosplmoe BHUMaHHE yAEIEHO Pa3BUTHIO
TIperieIeHTHOT O npaBa B Ka3axcraHe, HHCTUTYTY MEAMANUK U IOBEPUTENHHOTO yrpaBieHus. Ha ocHoBe mpo-
BE/ICHHOTO aHalM3a B3aHMMOJIEHCTBHUS NPABOBBIX CHCTEM IIOKa3aHBI CYIIECTBYIONINE HA JAaHHOM dTare Ipo-
6J1eMbl peanu3alui Ha MPAaKTHKE BBEICHHBIX HHCTUTYTOB OOIIIETO MpaBa B MPAaBOBYIO CHCTEMY HAIIEH CTPaHEL

Kniouegvie cnosa: mpaBoBble CUCTEMbI COBPEMEHHOCTH, POMAaHO-T€PMaHCKOE IPABO, aHITIOCAKCOHCKOE IIPABO,
KOHBEPIeHLUS MpaBa, 3aKoHOoJaTelbCTBO Pecnybnuku Kazaxcran, cynebublii npenenent B Pecybnuke Ka-
3aXCTaH, MeIMaIMs, JOBEPUTEIIbHOE YIIPaBICHHE.

[ToHsITHE «KOHBEPICHIIUS» UCIIOJIB3YETCS KaK TEPMUH BO MHOTHX OTPACISX HAYKH: B MareMaTuke, Ouo-
JIOTUH, XUMUH, MEAUANHAYCTPUH, JTUTEPATYPE W HETIOCPECTBEHHO B MPaBOBOW Hayke. HecMmoTpst Ha pasnu-
Yre HAYYHBIX HAIPABICHUH M MPOIECCOB, 0003HAYCHHBIX 3TUM TEPMHUHOM, KOHBEPTCHIUSI HIMEET OJIHY CYTh,
a MMCHHO JIeHCTBUE COMMKEHUs. B COBpEMEHHBIX YCIOBUSAX B MEPHOJ TI00AM3alMd HAYTO HE CTOWT Ha
MecTe, BCE MpeTepreBaeT M3MEHEHHS, Pa3JInYHble TpaHcpopMmanuu. M3MeHeHuss He 00XOASIT CTOPOHOH H
MIPaBOBBIE CHCTEMBI COBpPEMEHHOCTH. He OauH HecATOK JIeT ydeHBIe-PaBOBENbI M ITOJHMTOJIOTH W3YyYaioT
MIPABOBBIE CUCTEMEI. TpaJMIIMOHHO TIOJ MOHITUEM «IIPAaBOBAsl CHCTEMa» IMOJApa3yMeBacTCs CHCTEMa IpaBa
OTJISNBHOTO TOCYJapcTBa. TaKke MOHATHE «IPaBOBasi CUCTEMa» MOXKHO Je(hMHUPOBATH U B OOJIee IMIUPOKOM
CMBICIIE — Kak TpaBoByto ceMbio. CormacHo onpeneneanio A.X.Caumosa, 1o MpaBOBOM CeMbeH MOHUMA-
eTcsi 6oJee WM MEHee MIMPOKas COBOKYITHOCTh HAallMOHAIBHBIX MPABOBBIX CHCTEM, OOBEIMHEHHBIX OOII-
HOCTBIO HCTOPUYECKOTO (hOPMHUPOBAHUSI, CTPYKTYPHI, ICTOYHUKOB, BEAYIIUX OTPACIICH U MPABOBBIX WHCTH-
TYTOB, IPAaBONPUMCHECHIS, IOHATHHHO-KATETOPHAIBHOTO arapara opuandeckoi nayku [1;118].

Kak rosopui Hemetikuii punocod Makc Illenep, «CKOIBKO IIKOJ, CTOJBKO U YYCHBIX MHEHHUI; 10 CEH
JICHb HE CYIIECTBYET YETKOW M OJHO3HAYHOW KIACCH(HUKAIIMK MPABOBBIX CUCTEM. BOJBIIIMHCTBO YYECHBIX
0epyT 3a OCHOBY Kilaccugukanuio u3 Gysaamentansaoro tpyaa Jlasuna Pene «OcHOBHBIC PaBOBBIC CHC-
TEeMbI COBPEMEHHOCTH». B cBoeii MoHorpaduu JlaBua Pere GeciprucTpacTHO OMKMCHIBACT MPABOBBIE CUCTEMBI
€ro BPEMEHHU U BBIJCISET U3 HUX OCHOBHEIC TPHU: aHTJIOCAKCOHCKYI0, POMaHO-TEPMAHCKYIO U COIUAIUCTHYC-
CKYIO (B HACTOSIIMH MOMEHT OTHOcHTCS Uik K Beetnamy, KHP, KH/IP u KyGe).

Kazanocsr Obl, BCE ompeaeieHHO: NCTOPHUYECKH CIIOKWIMCH MPEeoOIadaroniue CUCTEMBl — aHTJIOCAK-
COHCKasl, pOKJCHHAsT MOHAPXUYECKHM CTPOEM, U POMAaHO-T€pPMaHCKas, CHCTeMa KOHTHHEHTAIBHBIX CTPaH,
OCHOBOW W TJIaBOU KOTOPOU siBisieTcs 3aK0H. OJTHAKO CIIOKHBINASACS B MUPE TECHACHIUS CONIMKCHHUS U YHHU-
(uKanuu mpasa JienaeT akTyaJbHBIM H3YYeHHE MTPABOBBIX CHCTEM KaK Ha YPOBHE CPaBHHUTEIHHOTO MTPaBOBE-
JeHHsI, TaK ¥ Ha HAIIMOHAJHLHOM ypoBHE. KOHBEpTeHInIO IpaBa MMEET CMBICH PaccMaTpHBaTh KakK MpoIecce
B3aMIMOJICHCTBUS OTACIHHBIX 3JIEMCHTOB HAI[MOHAIBHOIN MPAaBOBOW CHCTEMBI, & TAKXKE OT/CIBHBIX MPABOBBIX
cucteM B (opMe MOBBIIICHHUS CTCIICHN CBI3aHHOCTU M COTJIACOBAHHOCTH MPABOBOTO PETYIMPOBaHUS 00IIIe-
CTBEHHBIX OTHOILICHUI.
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O./1.TpeThsikOBa UCIONB3YET TEPMUH «IIPaBOBAs KOHBEPTCHIUS», KOTOPYIO, N0 €€ MHEHHIO, MOXKHO
0XapaKTEepPU30BaTh CIEIYIOIINM 00pa3oM:

1) TecHO CBsI3aHA ¢ MTPABOBOM IIIO0AIM3AITEH U MPAaBOBOI aKKYIbTypaliieil, HO ¢ HUMHU HE COBITaIacT;

2) mporecc, KOTOPBIA 0XBATHIBACT OTHOCUTENBHO JUTUTEIHHBIN HCTOPUICCKHUI TTEPHOT,

3) pe3ynbTat «CONMMKEHMS» HATMOHAFHOTO MpaBa OTIACIHHBIX TOCYIaPCTB;

4) BimrouaeT B ce0si CHCTEMHO-HOPMATHUBHBIN W HEHOPMATHBHO-CTUXHHHBIN YPOBHU HAIIMOHAIHEHOTO
MpaBa OT/ACIBHBIX TOCYIapPCTB;

5) B ¢opme MpaBOBOM aKKyJIbTYpallMd MOXET Pa3BUBATHCS «HACHILCTBEHHBIM MyTeM» («IIpaBOBas
AKCITAHCHSI») M TOOPOBOIBHBIM TTOPSIKOM (PEIICTIIIHS, 3aMCTBOBAHHE);

6) OCYIIIECTBIISICTCS B paMKax TPeX HaIpaBJICHUH:

a) cOMMKEHNE Ha OCHOBE «YHUBEPCAIBLHBIX» HOPM;

0) cOmmKeHre Ha OCHOBE IMapaguTrMalbHBIX HOPM;

B) COIKEHNE HA OCHOBE KOMILJICMEHTAPHBIX HOPM.

Takoi#t moaxoa aeT OCHOBaHHWE YKa3aHHOMY HCCIICOBATEII0 YTBEPXKIATh, YTO MPaBOBas KOHBEPIeH-
ISl — TPOLIECC U Pe3yJbTaT B3aUMOJICHCTBYSI HAIIMOHAIIEHOTO TpaBa OTACIBHBIX TOCYIapCTB, BHIPAXKAFO-
Iuics B CONMIKEHUH, TIOBBIIICHUN CTETICHW WX TPABOBOW KOTEPEHTHOCTH Ha OCHOBE MPUHIIUIIOB III00ANb-
HOCTH, MMapaJIuirMaJIbHOCTU U KOMILIEMEHTApHOCTH. [IpaBoBasi KOHBEPTeHITUS MPEACTABISLCT COO0M TpoIiece
MOCTENEHHOT0 (hOPMUPOBAHUS TOJICPAHTHOCTH U TIOJO0USI PABOBBIX CUCTEM.

[IpuHIHTT KOMITJIEMEHTAPHOCTH MPABOBBIX CHCTEM 03HAYAET TEXHHUKO-IOPHINIECKOE COOTBETCTBHE Me-
XaHW3Ma JEeHCTBUA TpaBa CTPYKTYP ABYX WJIM HECKOJIBKHX IPABOBBIX CHUCTEM, Ojaromapsi KOTOPOMY BO3-
MOJKHBEI 00pa30BaHNE MEXIY HUMH NPSIMBIX TOCYAapCTBEHHO-TIPABOBBIX CBA3EH M OCYIIECTBICHUE MEHIIAY-
HOCTHOTO B3aWMOJIeCTBHs. B KauecTBe mpumepa MpaBOBOW KOMIIEMEHTApPHOCTH HA3bIBAIOT MPAaBOBOE KOH-
BEPTEHIIMOHHOE B3aUMOJIEHCTBHE B BOMPOCAX BBIJAYM MPECTYIMHUKOB (TO, YTO B OJHOM MPAaBOBOW CHUCTEME
MOJXKET ¥ He OBITh MPECTYIUICHUEM, B IPYTOH TAKOBBIM SIBIISICTCS).

[puanun mapaaurmaneHoctd, 1m0 MHeHUIO O.J1.TpeThskoBO#, 03HAYaeT, YTO TMPABOBHIC CHUCTEMBI
«COMMKAIOTCS» Ha OCHOBE MPABOBOI aKKYJIbTYpalliH, IPHYEM Hallle BCero A00poBoisHOro trma. CremgoBa-
TEJIHHO, IPABOBask aKKYJIBTYpaIUsi — 3TO OJIUH U3 CIIOCOOOB «CONMKEHUS» MPABOBBIX CUCTEM, OCHOBAHHOTO
Ha MPHUHIUIIE TTO00US U CIICJIOBaHUs 0O0Jiee COBEPIIEHHBIM 00pa3iaM (mapajurMam) peryJIupoBaHus o0re-
CTBEHHBIX OTHOIIEHWH. Hampumep, puMcKoe 4acTHOE MpaBoO SIBISETCS OJHON M3 OCHOBHBIX MapaaurM CO-
BPEMEHHOH IMBUIIUCTHKH OTEUECTBEHHON M MHOTHX 3apyO€KHBIX MTPABOBBIX CHCTEM.

Takxe CyIIeCTBYET MPUHITUI KOPPEISIUUA — 3TO CTATUCTHUYECKAsT B3aMMOCBS3b JIBYX WJIM HECKOJIBKUX
MPABOBBIX CHCTEM WM WX OTAENBHBIX 3JIeMEHTOB. [Ipn 3TOM HM3MEHeHWe OHOW WM HECKOJIBKUX M3 ITHX
MIPABOBBIX CHCTEM NMPUBOIUT K CUCTEMAaTHYECKOMY M3MEHEHHIO B IPYTOW TN JPYTUX MPABOBBIX CHCTEMAaX.
B kauecTBe mpumepa peanm3zalyii JAaHHOTO TPUHIUIA B FOPUIAMYSCKUX KOHBEPTEHIIMOHHBIX IMPOIEeccax
MOKHO HAa3BaTh €CTECTBCHHBIC IMPaBa YEJIOBEKa, KOTOPHIE HOCAT TPAHCCUCTEMHBIN TIIO0ATBHBIA XapakTep.
WHBIMU clToBaMH, JAaHHBIA TMPUHIAIT MO>KHO Ha3BaTh 1o0anpHBIM [2;112]. B Hamem cioydae mom «KOHBEp-
TeHIUEe» Oy/IeT Mopa3yMeBaThCsl CONMKCHNE MTPABOBBIX ceMeil, a IMEHHO CaMbIX SIPKUX ¥ OJJHOBPEMEHHO
MTPOTUBOIIOIOKHBIX TPEACTABUTENCH: aHTIIOCAKCOHCKOH M POMaHO-TEPMaHCKOH MPAaBOBBIX CHCTEM, KOTOPOE
00yCIIOBIIEHO MPaBOBOH TII00aTN3auel, OCHOBAHHON Ha TIPUHIIAIIC KOPPEIISAIIHH.

BaxxubiM (akTOpOM SIBIIIETCS MEXITyHapoIHOE paBo. CyIIeCTBEHHOE paclIupeHne MPeAMEeTa Peryiiu-
pOBaHHS Pa3BUBACTCS CETOIHS B JBYX HANpPaBJICHUSAX. B pamMkax mepBOro w3 HUX XapaKTepHa periaMeHTa-
U OTOH HOPMATHBHON CHCTEMOW HOBBIX HANpaBICHUN MEXKIOCYAaPCTBEHHOTO COTPYIHHYECTBA.
CopeprkaHre BTOPOTO OMpeeNsieT TIy0oKoe MPOHNKHOBEHHE PETYIHPYIOMIEr0 BO3ACHCTBAS MEXIyHAPOI-
HO-TIPABOBEIX HOPM B C(pepy BHYTPUTOCYJIAPCTBEHHBIX OTHOIICHUH. B 3TOH CBs3UM HayKa BBIIEISICT MHOXKE-
CTBO TYTEH B3aMMOJCHCTBHUS MEXKIYHAPOTHOTO MpaBa Ha MPABOBYI CHCTEMY OTACIHHOTO TOCYAapCTBa, B
YaCTHOCTH, €0 3aKOHOJATEeNbHYI0 0a3y (OTChUIKA, perienius, TpaHcopMallus, UMIUIEMEHTAIH, aJanTa-
WS, TCTUTHMAIIHS).

Ucropuuecku Kazaxcran n0 oOpeTeHHs] HE3aBUCUMOCTH OBUT IMMOCTOSIHHO TOABEPKEH BIHSHUIO TOCY-
JApCTB WHOHAIIMOHAIBHBIX MPaBOBBIX cucTeM. Bo Bpemena Kazaxckoro XaHcTBa OIHUM U3 OCHOBHBIX HC-
TOYHHKOB JIEUCTBYIOMIEro npasa B Kasaxcrane ocraBajinch HeMHMCaHble HOPMBI afata. HecMoTps Ha akTHB-
HOE MIPOHUKHOBEHUE HAYall © HOPM MMIIEPCKOTO 3aKOHOATEIhCTBA M CUCTEMBI MCIIAMCKOTO TpaBa (Iapua-
Ta), OOBIYHO-TIPABOBAS CHCTEMA B MPUCYIIEH €li OCHOBHON KOHCTPYKIMH HE Pa3pyIIUiIach, XOTs MPOU3OIILIH
OTPOMHBIC HOPMaTHBHBIC W (DYHKIIMOHAIBHO-COJIEPKATENIbHBIC CABHTH. CIIETyFOIUM HCTOPHUYECKH BAKHBIM
M3MEHEHUEM Ka3aXxCKoro mpama crajo ycraHoBiaeHue Coserckoit Bnactu. [locne pesomtonuu 1917 r. Buus-
HUE COIMAIMCTUYECKOTO MpaBa HAJOJT0 OCTAaBWJIO CIIC]] B Pa3BUTHU Ka3aXCTAaHCKOTO 3aKOHOMATEIbCTBA,
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MOJIMTUYECKON CHUCTEMBI M JKM3HU TOCYNapCTBa B HENOM. XOTsS COLMAIMCTUYECKOE MPaBO HECeT Ha cebe
MHOTHE YepThl KOHTHHEHTAIBHOM CHCTEMBI MpaBa, BKIIOYAas CXOHBIE MPOIlECCYyaTbHbIe Hadana U MPaBOBYIO
METOJIOJIOTHIO, OHO OTIMYAETCs] OT JPYTUX MPABOBBIX CHCTEM TOCIOACTBOM TrOCYAAPCTBEHHON COOCTBEHHO-
CTH Ha CPEACTBA MPOMU3BOACTBA, 0COOOH CUCTEMON MOJIUTUYECKOTO YCTPOHCTBA C JOMUHUPOBAHHEM KOMMY-
HUCTHYECKOHN MapTHH, OTPULIAHUEM PA3HHIIBI MEXTy ITyOIUYHBIM U YaCTHBIM IPAaBOM, a TaKKe KOHIIEIIIHEH
MpaBa Kak CHJIBI, COCOOCTBYIOIIEH TOCTPOSHHIO KOMMYHHCTHYECKOTO 00IIIeCTRA.

B coBerckuii nepuon B Kazaxcrane Obuia GakTHYeckd OCYIIECTBIICHA PELEHINS COUUATUCTUIECKOTO
npaBa PCOCP u no konua 1980-x rr. opunuansuas npaBosas cuctema Kazaxckoit CCP konmpoBana npaBo
JIPYTUX COIO3HBIX PecITyOHK.

Kax u B mpyrux OBIBIINX COBETCKHX peciyOiuKax, mpaBoBas cucteMa KazaxcraHa mepexuBaeT KOpeH-
Hylo Tpanchopmanmio ¢ Hadana 1990-x rr. [IpoBo3rnameHaple TPUHIUTBL pePOpPM: HUACONTOTHIESCKUH U TO-
JTUTHYECKUHN TUTFOPATA3M, COIIMAIFHO OPUEHTUPOBAaHHAS PHIHOYHAS SKOHOMHUKA, PACITUPEHUE TIPaB U CBOOOA
JUYHOCTH W YKpeIIeHne ux rapantuii. [To Temmam npaBoBbix pedopm KazaxcraH 3aHUMaeT OJJHO U3 MEPBBIX
MECT CpeAH OBIBIINX COBETCKUX PECITYOJIHK.

B stoTt nepuoa HabmogaroTcst pasauyHble (GOPMBI B3aUMOACHCTBHS 3aKOHOAATENBCTB COLMAIMCTHYC-
CKOTO TIpaBa C HaIMOHAJIHHBIM 3aKOHOAAaTensCTBOM PK. AHamorndHoe mpoucXoAuio U ¢ IPYTHMH TTOCTCO-
BETCKUMHU peciyonukamu. OnHoN 13 GopM B3auMOAEHCTBHS MOXHO BBIACIHUTH PELENLHIO, KOrJa B HOBOM
rOCyJapcTBe INIAHOBO BOCCTaHABIIMBAIOTCSl HEKOTOPHIE CTapble HOPMBI MpaBa. Tak, MOXKHO Ha3Bath llocta-
HoBieHue BepxoBuHoro CoBera Pecmybmukm Kazaxcran ot 16 gexabpst 1991 r. «O BBemeHuu B JciCTBHE
KoncrurymmonHnoro 3akoHa PecrmyOmmku Kazaxcram» «O TocymapCTBEHHON HE3aBHUCHUMOCTH PecmyOmuku
Kazaxcran», B koTopoMm 1. 2 riacut: «Bopeap 10 NPUHATHS COOTBETCTBYIOMIMX 3aKOHOAATEIBLHBIX U MHBIX
HOpMaTHBHBIX aKTOB Pecmybnukn Kazaxcran Ha ee TeppUTOPUN MOTYT MPUMEHSATHCS HOPMBI 3aKOHOAATEIh-
ctBa CCCP u npusnanapie CCCP HOpMBI MEXIyHApOIHOTO IpaBa, IMOCKOJIBKY OHH HE MPOTHUBOpEUAT Ha-
cTosieMy 3aKOHY, HHBIM 3aKOHOJATEIbHBIM U HOpMaTUBHBIM akTaM PecryOnuku Kazaxcrany» [3;30].

Taxoke SpKO MPOSIBUIIOCH HA JaHHOM JTare B3auMoAeicTBHEe B opMe YHU(HUKAIMKA U TapMOHU3ALNH
OnIBIIETO 3aKOHOMATENbCTBA CoBeTcKOro Coro3a. KOHCTUTYIIMM COIO3HBIX PECITyONIMK MpaKTUIECKH Oe3 3a-
METHBIX U3MEHEHHH MPUHUMAIUCh Ha OCHOBE COI03HONH KOHCTUTYIMH. AHAIOTMYHO CO3[aBaJOCh M HALIMO-
HaJIbHOE 3aKoHOoJaTenbeTBO. Celiyac mporece YHU(UKAUK HAMOHANBHBIX MPABOBBIX CUCTEM pEerHOHa, Ha-
npumep, ConpyxectBa HezaBucumbix ['ocymapcTB, IpOUCXOAUT HA OCHOBE MOZEIBHBIX KOJIEKCOB, APYTHX
HOPMAaTHBHBIX MPABOBBIX aKTOB M MEXaHU3MOB.

C npuHsSTHEM COOCTBEHHBIX HOPMAaTHBHO-IIPABOBBIX aKTOB, CO cTaOMIIM3alUel Tocy1apCTBEHHOH mpa-
BOBO# cucTeMbl Kazaxcrana coIMamicTHIecKie HOPMbI OBUTH MCKOPEHEHBI, OCTABHUB YHCTHIE HOPMBI POMaHO-
repmanckoro mpasa. Ceityac KazaxcTan sSBISETCS MPEACTaBUTEIIEM POMAaHO-TEPMAaHCKOW MPAaBOBOM CEMBH,
Ha TO YKa3bIBACT PsJ MPU3HAKOB, TAKUX KaK HOPMaTUBHOCTh 3aKOHOAATEIHCTBA B €r0 CTPOTOM HepapXuu, YeT-
KO€ JIeJICHHE HOpPM IIpaBa Ha OTpAaciH, MoJApa3AcieHHe OTpaciel Ha JIBE€ MOJCUCTEMbl — YacTHOE MPaBo H
myOmaHOoe TpaBo. B cucteme opranos PK mpoBoauTes deTkoe paznudne Ha 3aKOHOJATeNbHBIS, TPABOIIPH-
MEHHTENBHBIC U CyJIcOHBIC.

Tem He MeHee IpoliecCc KOHBEPTeHIIMM IpaBa HE MOT HE MOBJIHATH HA MPAaBOBYIO CUCTEMY Hamlei Pec-
myOnuku. PaccMoTpum, HanpruMep, Hanboiee IUCKYCCHOHHYIO TEMY CPEId YUECHBIX-TIPAaBOBEIOB — IpEIie-
JIEHT B CHCTEME pOMaHO-repMaHCKoro mpasa. Kak yxe ObLI0 ckazaHo Bhime, Pecrybnuka Kazaxcran oTHO-
CHUTCS K TPYIIE pOMaHO-TEPMaHCKOIO MPaBa, IZi¢ TNIABEHCTBYIOIAs POJIb OTBOAUTCS MUCbMEHHBIM HOpMaM,
U TIPELeICHT HE SBIISAETCS MIPABOBBIM HCTOYHHKOM.

Bormpoc o mpenenenTe B Hamel MpaBoOBOM CUCTEME He SBIsIeTCs HOBBIM. OH HEOJHOKPATHO CTaBWIICA |
o0CyXIaJIcsl KaKk Ha OOIIETeOpEeTHYECKOM YPOBHE, NMPUMEHHUTEIHHO K MCTOYHHKAM COBETCKOTO, a 3aTeM
MOCTCOBETCKOI'O MpaBa, TaK U Ha YPOBHE OTIEJIBHBIX OTPACIIEBBIX AUCIHIIIHH.

W3BectHO, HanpuMep, 4To eme B 40-50-e roapl mpeAnpHHUMANIICH MTOTBITKA MPEACTaBICHHUS PYKOBO-
X pasbicaennii [Iteryma Bepxosaoro Cyma CCCP B kauecTBe HCTOYHHKA YTOJOBHOTO TpaBa. OmHAKO
B CHJIy LIEJIOTO psiia OOBEKTHBHBIX U CYOBEKTHBHBIX MPUYHH, U MPEKAE BCETO, I0 MHEHUIO HEKOTOPHIX aB-
TOPOB, B CHJIY IPUYHH «HCOJOTHIECKOTO MOPSAKA», CYACOHYIO IPAKTUKY, & TOUHEE, CYAeOHBII Mpere/IeHT
o0BsABIsIH, 10 cinoBaM A.HayMoBa, «4yTh JIU HE IEPCOHOU non grata A COBETCKOTO YTOJIOBHOTO IPaBay.
Tem He MeHee IepBOE €ro BO3BpAlllEHHE B MPABOBYIO JOKTPHHY BBIPA3UIOCh B TEOPETHUECKOM OOCYKICHUN
BOIIPOCA O IOPUANYECKON IpUpOoIe pyKoBoaauux pazbsicHenuit [Inenyma Bepxosrnoro Cyna CCCPy.

AHAIIOTUYHBIC TIOTIBITKH PACCMOTPEHHs CyJNeOHOrO Tpelle/ieHTa B KauyecTBE MCTOYHMKA TpaBa Mpe/l-
MPUHUMAJIMCH B TIOCIIEBOCHHBIN MEPUOJ U B IPYTUX OTPACIAX COBETCKOro mpasa. OAHAKO Kak Ha o0LIeTeo-
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PETUYECKOM YPOBHE, TaK W HAa YPOBHE OTACIBHBIX OTPACICH MpaBa OHU MPEICTABISLIUCH HEIOCTATOYHO
000CHOBaHHBIMH, CJ1a00 apryMEHTHPOBAHHBIMH, & HHOI' 1A U OIIMO0oYHbIMU [4;533].

Kak ke Ha ceromHsAIHNI 1eHb TOMEHSJIOCH OTHOIIEHHE K mpereaeHTy. Craresa 6 ['pakgaHckoro ko-
nekca 1. 2 riaacut: «lIpy BBISCHEHUH TOYHOTO CMBICTIA HOPMBI IPaXTaHCKOTO 3aKOHOIATEIbCTBA HE00X 0 TH-
MO YYUTBIBATh HCTOPUIECKHE YCIOBHUSA, IPH KOTOPHIX OHA BBOAWJIACH B JICHCTBHE, U €€ UCTOIKOBAHHE & C)-
OdebHoll npakxmuke, €CIIA dTO HE HapyIIaeT TpeOOBAHMMA. ..». Takum 00pa3oM, €CITH B TOJTKOBAHWHA HOPMBI HE-
nocrtatouyHo OCHOBHOTO 3aKOHA W MPUHITUIIOB IPaKJAaHCKOTO MpaBa, 3aKOHOIATENb 00palaeT Hail B30p Ha
cyneOHyro mpakTuKy. Taxke crout oOpatuth BHUMaHue Ha cT. 4 Koncturymuu PK: «JleiicTBytonmm mpa-
BoM B PecnyOnmke Kazaxcran siBistroTcss HOpMbl KOHCTUTYIHH, COOTBETCTBYIOIINX €M 3aKOHOB, MHBIX HOP-
MaTUBHBIX MPABOBBIX aKTOB, MEKAYHAPOJHBIX JAOTOBOPHBIX M HMHBIX 00s3aTenbcTB PecmyOmmkm, a Taxke
Hopmamugueix nocmanogienutl Koncmumyyuonnozo Cosema u Bepxosnozo Cyoda Pecnybauxu». 3nech
HOPMAaTHBHBIC ITOCTAHOBJICHUS BKIIFOYCHBI B CHCTEMY nelicTByromero mpasa PK. Otor momenT Koncruryruu
SIBIISIETCS] HA CETOHAIIHUN I€Hb BEChbMa CIIOPHBIM, MHOXKECTBO YUEHBIX HE COTJIAIIAIOTCS C 3aKOHOJATeIeM
B IUIAHE TOTO, YTO HOPMATHUBHOE MOCTAHOBJICHHE MOXKHO BKJIIOYATh B UCTOYHHKH JICHCTBYIOIIETO IpaBa.
Bepxosneiit Cyn He umMeeT, Hapsany ¢ [lapnameHTOM QYHKIIMM HOPMOTBOpPYECTBA (B YUCTOM BHJIE), a JIHIIb
Pa3BACHSIET BOIPOCH! pa3pelIeHus] CIIOPHBIX CUTYAIMi, B TOM YHCJE W B TIOIPAaHUYHBIX M IMPOMEKYTOUHBIX
oTpacisix mpasa. Yaiie Bcero moTpeOHOCTh pa3bsICHEHH BOZHUKACT B 00JIACTH TPAXKIAHCKOTO U YTOJIOBHOTO
MpaBa, KOr/ia MeKy TUChbMEHHON HOPMOI M MTPAKTHKOW TPOSBISIFOTCSI IIPOOEITHI.

IIpoGernsl B mpaBe Bceraa OBUIH, €CTh U OYIYT JaXKe B CAMBIX CTAOMIIBHBIX 3aKOHOATEIHHBIX CUCTEMAX,
MTOCKOJIBKY OOBEKTHBHO HEBO3MOXKHO MPEyCMOTPETH BCe, UYTO TpeOyeT mpaBoBoro perynupoBanus. [Ipode-
JIBI BBI3BAHBI KapIUHAIEHBIMA U3MEHCHHUSMH TIPABOBOM CHUCTEMEI, CIIOXKHOCTBIO 3aKOHOIATEIBHOTO MPOIIEC-
ca, 6ECCUCTEMHOCTBIO 3aKOHOTBOPUYECKOH AESATEIHLHOCTH U MHOTUMH APYrUMHU npudnHamu. llpn Hammaum
Mpo0OeNIoB mpaBa CyAbl BRIHYXKICHBI HA OCHOBE aHAJIOTHH 3aKOHA MM aHAJIOTHH IpaBa BBIPaOaTHIBATh MPO-
HEAYPhl PACCMOTPEHHSI HEKOTOPBIX KaTETOPH JIEIT.

B ropuanueckoii tuteparype CyIecTBYIOT pa3HbIe B3TIISAIBI HA POJIb CYJCOHOI MPAKTHKU B (hOPMUPO-
BaHWU TpaBa. [lo MHeHHMIO OIHUX, CyZeOHas MpaKTUKa UTPAeT BAXKHYIO POJb B Ka4ecTBE MCTOYHMKA TIPaBa,
NpyTHe MPOTUB TaKOW mo3unmu. Henb3s cMemmBaTh MOHATHS CyAcOHOW MPAKTUKH C aKTaMH BBICHINX CY-
NeOHBIX MHCTAHIMA. Bricime cyaeOHbIe MHCTAHITMK B CBOMX MOCTaHOBICHHSIX 0000INAIOT CyIeOHYIO TpaK-
THKY HIKecTosanmx cynoB. CyneOHasi MpakTHKa GOpMHUPYETCsl MECTHBIMH CyJIaMH W TIPEJICTaBIsIeT cO00H
TUIIMYHBIE Cy/IeOHbIC PEHICHUS TI0 KOHKPETHBIM JieniaM. AKT K€ BBICIICH CyleOHOW WHCTaHIIMA — 3TO 3a-
BEPIICHHBIH HOPMATHBHO-TIPABOBOM JJOKYMEHT, OCHOBAHHBII Ha aHAJIN3E CY/ICOHOMN MPaKTUKY.

B cratee 5 I'paxmanckoro Komekca Pecryonuku Kazaxcran ykazaHo, 94TO B CIIy4asiX, KOTZa TIPEIy-
cMoTpeHHble i 1 u 2 cT. HacTosmero Komekca OTHOIIEHUS TIPSIMO HE YPETyJIHPOBaHbI 3aKOHOAATEIHCTBOM
WM COTJIAIIICHHEM CTOPOH M OTCYTCTBYIOT MPUMECHHUMEBIE K HUM OOBbIYaH, K TAKMM OTHOIICHUSIM, TIOCKOJIBKY
3TO HE MPOTHBOPEUYUT HX CYIIECTBY, MPUMEHSIOTCS HOPMBI TPAKIAHCKOTO 3aKOHO/IATENILCTBA, PETYIUPYIO-
ITUE CXOAHBIC OTHOIICHUS (aHAJIOTHS 3aKOHA).

[Ipn HEBO3MOXXHOCTH WCIOJB30BAHMS B YKAa3aHHBIX CIy4asx aHAJOTHH 3aKOHA, IpaBa M OOSI3aHHOCTH
CTOPOH OMPECIIAIOTCS UCXO/IS U3 OOIIMX Havyall U CMBICIIA TPAXKIAHCKOTO 3aKOHOIaTEIbCTBA B TPEOOBaHUI
JI0OpPOCOBECTHOCTH, PA3yMHOCTH M CIIPaBEIIMBOCTHY (aHAJOTHS MpaBa). [Ipu mpumMeHeHny MpUHIINTIA aHAIO-
THH 3aKOHA POJb CyAa — IMPAaBHIBHO OMPEENUTh CXOIHOCTh OTHOIICHHH IO paccMaTpUBaeMOMY CIIOPY C
OTHONICHUSMH, KOTOPBIC YPETyJIUPOBaHbI 3aKOHOM. [Ipy MpUMEHEHNN MPUHIIWIIA aHAJIOTHH 3aKOHA OT Cyjia
TpeOyeTcss MPOSBUTH JOOPOCOBECTHOCTh, Pa3yMHOCTh M CHPaBEUIMBOCTh, HE HapyIlas OOIUX Hadal H
CMBICTIA TPAKIAHCKOTO 3aKOHOMATENbCTBA. B mpakTHke mpuMeHeHns HOpM | pak1aHCKO-TTPOIECCYaTbHOTO
MpaBa HEPEIKO OOHAPYKUBAIOTCS MPOOENBI, OTCYTCTBHE 3aKOHONATEIBHOTO YPEryJIHUpPOBaHHS KaKUX-JIMOO
MPOIIECCYaTbHBIX OTHOIICHUH, YTO BRI3BIBACT HEOOXOIMMOCTh PAa3pEIICHUS BOTIPOCA MO aHAIOTHH [5].

T'oBopst 0 poin cyneOHO# npakTHky B KazaxcTane, 09€BUIHO, UTO HA CETOMHSIIHUNA JEHb MBI YACTUIHO
npuOIKaeMcsl K MPU3HAHUIO TMpeneaeHTa. Yxe B HeKoTopeix cTpaHax CHI' co3maroTcst 6a3p OTKPHITOTO
JIOCTyTa ¢ CyAcOHBIMH TpeneeHTaMu. B YkpanHe CyIecTByeT HeManoe KOJUYEeCTBO CalTOB, HA KOTOPBIX
OIyOJIMKOBaHbI 0000IIEHUS Cy1eOHON MPakTUKK. Ha HUX CHCTeMaTH3MPOBAaHBI MaTepUabl CyIcOHOMN mpak-
THUKH — MTOCTaHOBIJIEHUS TuIeHyMOB BepxoBHoro Cyza, ero pa3bsiCHeHHs, IIIChbMa TI0 MTPaBOIIPHUMEHUTEIHHOM
MpakTukKe U apyras uHpopmanus. bonee Toro, B Ykpaune neiictByer 3akoH «O noctymne K cyaeOHBIM perie-
HUSAMY», KOTOPBIM TpeaycMaTpuBaeTcs EMuHbBIN rocy1apcTBEeHHBIN peecTp CyAeOHBIX pEelIeHUuH. 8 CEHTAOpS
2011 r. Coro3 cynmeit Kazaxcrana ObII MPUHAT IOJHOIPABHBIM WICHOM B MEXIYHAPOIHYIO aCCOITHAITHIO
cyneit (MAC). OgHol 3 Lienel TaHHOW acCOIMaliK, COTIIacCHO e¢ KOHCTUTYINH, SBISETCS paclIupeHue
COBEpIIICHCTBOBAHKE 3HAHUI U TTIOHUMAaHUS CYJCH, JaBas UM BO3MOXHOCTh KOHTAaKTUPOBATh C CY/IbSIMU JPY-
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TUX CTpPaH, TO3BOJISISI 03HAKOMUTHCS C CYITHOCTHIO U PA00TON MHOCTPAaHHBIX OpPTraHU3aIUi, C UHOCTPAHHBIMH
3aKOHaMH, B YaCTHOCTH, C TeM, KaK 3TH 3aKOHBI AEWCTBYIOT Ha mpakTuke. C 3Toi MeXIyHapOAHON OpraHH-
3anue 3akimoueH MeMopaHAyM O B3aMMOIIOHHMAaHWHU 10 BOTPOCAM MHOTOCTOPOHHETO COTPYAHHYECTBA,
COTJIACHO KOTOPOMY MMEETCSI BO3MOKHOCTh OOMEHHMBATHCS 3HAHHSIMU M ONBITOM B cdepe MpaBoCyaus, A0-
KyMEHTAIlU{, COJIepKallleld peIIeHus, BBIBOIBI, MTOCTAHOBIEHHS, MPUHATHIE CylaMU TOCYIapCTB, OMBITOM
NEeSITeTFHOCTH OpTaHoB mpaBocyaus rocynapcts. C BerymieHrneM B MAC MOSIBUIIMCH HOBBIE TEPCTIEKTHBBI
IUIs1 yCKOpEHHsI Cy1eOHOH peOpMBI U AOMOTHUTEIbHBIE BO3MOXXHOCTH 3aILUTHI TPaB U CBOOO YEIIOBEKa U
rpaKJaHUHA Ha OCHOBE OOIICTIPUHSATHIX MTPUHIIAIIOB H HOPM MEKIYHAPOIHOTO Mpasa [6].

B 3akoHOmaTenpcTBE HalIEH pecrmyOIMKHN y)XKe ceifuac ecTh AOCTAaTOYHbIE MPEANOCHUIKH IS Pa3BUTHS
WHCTHUTYTA niperienenTa. «Cyaps pu OTIPaBIEHUH MPABOCYAMS HE3aBUCHM M ITOAYUHSAETCS TONbKO KoHCTH-
TYIIMH U 3aKOHY», — Tak riacutT 1.1 ct. 77 Koncrurynuu Peciyonuku Kazaxcran, Tak ke Kak U aHAJIOTHY-
HbI€ HOPMBI OCHOBHBIX 3aKOHOB MHOTHX CTpPaH MHpa.

Ta KOHIIENIH, COTJIAaCHO KOTOPOH Cy/AbH MOMYHHSIOTCS 3aKOHY, CBA3aHA C MIMEHEM 3allaJHOEBPOIeH-
CKOTO INPOCBETUTENLCTBA. OHO 3aJI0)KMII0 OCHOBY KOHILEMIMHU pa3fefieHUs] BIacTell M COBEPIIEHHO HOBOMN
HepapXyu UCTOYHHUKOB IIPaBa, KOTOPas B MPaBe KOHTHHEHTAILHOW EBPOITBI SBIISCTCS TOCTIOACTBYIOIICH U 10 Cei
JeHb. Bo Ty1aBe 3To# mepapXuu CTOWT 3aKOH, MPUHATHINA [lapmaMeHTOM WiH B pe3ysibTaTe HapoaHOTO pedepeH-
nyMa. [IpuHATHE 3aKOHOB — 3TO KCKJIIO3UBHOE IPaBO 3aKOHOAATENBHOM BIACTH. B MpaBOBBIX rocyaapcT-
Bax, B KOTOPBIX MPHU3HACTCS MPUHIIMIT Pa3JCIICHUs] BIACTEH, HA OJWH JIPYrod OpraH, KpoMe MapiaMeHTa, He
YIOTHOMOYEH MPUHATH 3aKOHBL. BO HCIIONHEHNE MPUHATHIX 3aKOHOB MCTIOTHHUTENBHOMN BIIACTH MPEJOCTAaB-
JIEHO MPaBO M3/]aBaTh MIOCTAHOBJICHHS WM APYTHe HOPMATHUBHBIE aKTHI, KOTOPbIE JOJHKHBI MOJTHOCTHIO CO-
OTBETCTBOBATh 3aKOHAM — PEIICHUSM 3aKOHOIATEIbHOM BIACTH.

O0s13aHHOCTE Cyeil — MpeacTaBuTeNel Cy1eOHOI BIaCTH — MPUMEHSTH 3TH 3aKOHBI — aKThI 3aKOHO-
JATeTFHON BIACTH W MIPUHSTHIE COTJIACHO 3THM 3aKOHAM IPYTHe HOPMATHUBHBIE aKThl — aKTHI UCTIOTHUTEb-
HOM BracTH. [IpuMeHeHNe 3aKOHOB CO CTOPOHBI CYZEH BBIpa)kaeTcsi, MPEXJIE BCET0, B PEIIEHNH KOHKPETHBIX
CIOPOB, KOHKPETHBIX JIEJI HA OCHOBE HOPM 3aKOHOB WJIM HOPMATHBHBIX aKTOB WCIOJHUTEIHHOW BIACTH.
3TOT mpolecc MPaBONPUMEHEHHST 3aBEpIIaeTCs] U3ITAHUEM HHIMBHIYAIBHOTO CYACOHOTO aKTa — pelleHHs
cyaa (mpuroBop, onpeneineHue, npukas u 1.4.) [7; 36]. BBeneHue nperneaenTHoro mpaBa B CHCTEMY 3aKOHO-
JaTeNbCTBA BBIIBUHET HOBBIE TPEOOBaHMA K CYAbSIM U CyleOHOM cUCTeMe B LIEJIOM, YTO MO3BOJUT CO3AATh
0oJjiee yHHBEpCAIbHBIE HOPMBI, JACT BO3MOKHOCThH OCYIIIECTBICHHUS IIPABOCYIUsI Ha OOJiee BRICOKOM YPOBHE.

OnauM U3 SPKUX TIPUMEPOB MTPUMEHEHHUS 00IIEro mpaBa B HAIllel MPaBOBOM CHUCTEME SIBIIAETCS MpOIie-
nypa Menuaruu. B auctoM Buje, Tak, Kak MbI €€ MOHUMaeM ceifuac, MeTUaIliio, H3HAYAIBHO CTAId UCTIONb-
30BaTh B CTPaHax aHTJIOCAKCOHCKOM MpaBoBO# ceMbHu. [lomymsipHOCTh Meauanuu OBICTPO POCiIa BO MHOTHX
cTparax obmiero mpasa, Takux kak CIIA, ABcrpamms, Kanama, Coequnéanoe KopomesctBo, ¢ 1970-x u
1980-x rr. Meamnanus Kak MHCTUTYT IOCPEIHNYECTBA 3apOAMIIach elle B JIpeBHEM MHpe: IHUPOKO HCIIOJIb-
3oBajiach B [[peBHel 'pennn, B puMckoM mpase koaekc FOcTuHMaHa comepkal HHCTUTYT MOCPEAHUYECTBA.
Haponnsie cynpu Kazaxckoro xaHcTBa BBITIONHSIIA Takxke QYHKIHIO MenuatopoB. Cy OueB Kak Cya BBICO-
KOW MOpaJIi CTPOMJICS M OCHOBBIBAJICS HA HETIOAKYITHOCTH CYJIbH, CIIPABEIIIMBOCTH KaK OCHOBBI U CyJI€OHBIX
peLIeHNH, JOCTYITHOCTH M MMyOJIMYHOCTH Cy/1a, a TAK)KE Ha €ro OPUCHTUPOBAHHOCTH HA MPUMHUPEHHE CTOPOH
Y TIOJIHOE BO3MEIIEHNE TPUIMHEHHOTO IIpaBoHapymeHueM yiep6a. Cerogns, koraa Kazaxcran craHoBuTCS
paBHOIMIPaBHBIM MAPTHEPOM MHUPOBOTO COOOIIECTBA, ITU BOMPOCHI, KaK U COTHHM JIET Ha3all, MPHOOpPETH 0Co-
OyI0 3HAYMMOCTh B CBETE PEAN3YeMBbIX pe)OpM M aKTyalbHOCTH YPOBHS MPABOBOW KYJIBTYpPHI HAIIETO 00-
LIECTBA.

B aBrycre 2011 r. B Kazaxcrane BcTymui B cuiry 3akoH «O MeIWanumy, PeryIHPYIONTHH OCHOBHBIC
TMOJIOKEHUS MPOLEAYPhl MEANANMU U cTaTyca Meauaropa. s Pecryonuku Kasaxcran 310 HOBasi IpakTHUKa
B JIOCYIeOHOM paspemeHny copoB. OTHOIIEHHE Ka3aXCTAHCKUX DKCIIEPTOB K MEPCIIEKTUBAM Pa3BUTHS Me-
mvanuu B PeciyOnuke Kazaxcran HeomHO3HAa4HO. HekoTOpble M3 HUX CUUTAOT, YTO MEIUAINS HE MPUKH-
Bercs B Kazaxcrane, Tak Kak sBJSETCS Cyry0o0 3amaiHbIM SBIEHHEM; IPYTHe — B YHCJIE KOTOPBIX HEMAJo
M3BECTHBIX U YBa)KaCMbBIX IOPUCTOB, — YTO MEIUAIIHS 3aCIYKUBACT MPUCTAIHLHOTO BHUMAHUS CO CTOPOHBI
00IIecTBa ¥ TOCy1apCcTBa.

Hecxkonbko necsruneruit Hazan CILIA u ctparsl EBponeiickoro coro3a CTOIKHYIUCH ¢ TIPOOIeMOH, ak-
TyallbHOM cerofHs u B Kazaxcrane, — neperpyKeHHOCTHIO CYJIOB CYJACOHBIME TsHKOAMU, 3aTATUBAIOIUMHUCS
Ha HECKOJILKO JIET, HEUCIIOJIHCHUEM PEIICHUN CyJIOB M OTPOMHBIMH 3aTpaTaMu (PU3NYCCKUX U FOPUIUICCKUX
T Ha cyeOHble u3zep k. MHmaycTpraibHbIid 1 MHPOPMAIIMOHHBIH OyM, Iporpecc U TIo0anu3alus mpy-
BEIH K TOMY, YTO KOJMYECTBO CIOPOB M MX CIOYKHOCTh BO3POCIHM B reoMeTpuueckod mporpeccuu. Crana
OYEeBHIHON HEOOXOAUMOCTh MMOUCKA APYTHX MPOLENYP YPETryIMpOBaHUs CIIOPOB.
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B pesynbrate B CLIIA nosBuicst TepMUH «albTEPHATUBHOE Pa3pEIICHUE CIIOPOBY, MO KOTOPHIM MOHHU-
MAaroT apOUTpax, MEPErOBOPHI, MOCPEITHNYECTBO, TAK HA3bIBAEMbIC «MUHH-PA30HPATEIHLCTBAY U IPOYHUE MPO-
HEeAYpHl YPEeryIupOBaHuUs CIIOPOB.

Meauanus akTHBHO PUMEHSIETCS B CTpaHax 3anajHoi EBpombl, MHOTOKpaTHO BBIPOC MHTEPEC K JIaH-
HO# mporenaype 1 B Bocrounoit Esporie. B Poccnn ycrenmHo qeiiCTBYIOT MEIUATOPHI U IENBIE CITy>KOBI Me-
nvanui. MHorue ropuandeckue (GUPMBI PEUIaraloT CBOM YCIYTH 110 Meauanud. Menuanus 0coOeHHO MIv-
POKO pacIpocCTpaHeHa B pa3pelleHuu ceMelHbIX cropoB. K coxanenuro, B Kazaxcrane meauanus noka uc-
MOJIL3YETCSI OYEHb CJIa00, M 3TOo HecMoTps Ha Hanmune 3akoHa PK «O meamanumy, mpomreammx o0ydeHue
MEINAaTOPOB U OTKPHITHE IICHTPOB MEAMAIIINHM BO MHOTHX O0JIACTHBIX ropojax [8].

OnauM #3 SPKUX NMPUMEPOB BHEAPEHHS 3JIEMEHTOB aHTJIOCAKCOHCKOM MPABOBOW CHUCTEMBI B CHCTEMY
KOHTHHCHTAJIBHOTO IIPaBa SBJSICTCS MOSBICHUE B IPaXTaHCKOM 000pOTE HOBBIX, HE TUITUYHBIX JUISI HAIIIETO
mpaBa BUIOB JOroBOpoB. OTHUM M3 HUX SIBISETCS JOTOBOP JOBEPUTEIHHOTO yNpaBIeHUS UMyllecTBa. MH-
CTUTYT OBEPUTENHHOTO YIPaBIEHUS MMYIIECTBOM PETYIHPYETCs 3aKOHOAATEIHCTBOM JIUIITh HECKOIBKHX
crpan CHI', B ToM yucne I'paxkxnanckum kogexcom PK. B wacTHOCTH, BBEZICHHE 3TOTO UHCTUTYTA B CUCTEMY
IPaXJaHCKOTO 3aKOHOJIATEILCTBA OBLIO OOYCIOBIEHO MOTPEOHOCTSMU SKOHOMHYECKOTO M IOJIMTHYECKOTO
XapakTepa, KOT/la OCHOBHBIMH 33/1a4aMH Pa3BUTHS CTAIH JUKBUAAINS KPU3UCHBIX SBICHUI B HAIIMOHATLHON
SKOHOMUKE, TIPUBJICUCHUE MHBECTUIINH, TPOBEACHUE TPUBATU3AIIUN TOCYAAPCTBCHHONH COOCTBEHHOCTH, WH-
Terpaius HallMOHaJbHON SKOHOMUKH B MUPOBYIO CUCTEMY XO35HCTBOBAHUSL.

[IpumeuaTenbHO, OJHAKO, TO, YTO MPU3HAHKE JOTOBOPA JTOBEPUTEIHHOTO YIPABICHUS HUMYIIECTBOM
Ha ypoBHe [ 'pakJaHCKOTO KOZIeKCca B Ka4eCTBE CAMOCTOSTENTFHONW Pa3HOBHIHOCTH KOHTPAKTOB B KazaxcTtane
MPOU30IILIO JUIb B cepenune 1999 r., ¢ BBenaenueM B aeiictBue Ocobennoit wactu ['K. JloroBop noBepu-
TEILHOTO YIPABIICHUS MMYIIECTBOM MPeAyCMOTpeH cT. 886 OcobenHoi wactu I paskmanckoro koaekca Pec-
myonuky Kazaxcran.

BwMmecTte ¢ TeM emie 3a HECKOJIBKO JIET 10 STOTO COOBITHS HAa YPOBHE 3aKOHOAATENBHBIX aKTOB JOBEpPU-
TEJNBbHOE YIpaBJIeHHE UMYILIECTBOM HAILIO CBOE OTpaxkeHue. B wactHocTH, YKkazom Ilpesunenta PecryOmm-
ku KazaxcraH, IMEIOIMKUM CHITy 3aKoHa, oT 23 mpexadps 1995 r. «O mpuBaTuzanumy» mepeaada rocyaapCcTBeH-
HOTO UMYIIECTBA B JOBEPUTCIHHOE YIpaBICHUE OblIa MPU3HAHA MPEABAPUTEILHON CTAIUCH PUBATH3AIIIH.
Kak oTMeuaeTcss HEKOTOPBIMHU HCCIIEIOBATEISIMH, BBIOOP TAKOTO HEOOBIYHOTO ISl Ka3aXCTAHCKOW 3KOHOMH-
YEeCKOW M MPaBOBOI JEHCTBUTENHHOCTH MeXaHNU3Ma ObLT 00YCIIOBJICH HEOOXOAUMOCTBIO BHITIOTHEHUSI HHBE-
CTHIIMOHHON TPOTpaMMbl M 0OecliedeHneM TOTAIIeHUs I0JTOB TOCY/IapCTBEHHBIX MPEINPUATHH, MOAIeKa-
mmx npuBatuzauuu. Ilo yrBepkaenuto Ilpembep-Munnctpa Kaszaxcrana (1994-1997 rr.), «nepemada B
yIpaBlIeHHEe — 3TO MPOMEXYTOUYHBIH BapHaHT, MO3BOJIAIONINI MPABUTENBCTBY PUCMOTPETHCS K MHBECTO-
pam, a yrpaBIISIFOIINM — K 00BEKTaM, TPEeXk/Ie YeM MTPOAABATh YHUKAIBHBIE O0BEKTHD.

Jpyrum npumepoM MoxeT ciayxuth Yka3 [Ipesunenta Pecyonuku Kazaxcran, numeromuii cuiy 3ako-
Ha, oT 26 gekabpsa 1995 r. «O rocynapcTBeHHOH cinyx0e», yrpatuBmmid cuiy ¢ 1 suBaps 2000 r., Tpe6o-
BaBIIMI OT TOCTYMAONINX HA TOCYIApCTBEHHYIO CIIYyKO0y (KaK M JIeHCTBYIOIIEe 3aKOHOIATENbCTBO) TIepeaa-
YM B JIOBEPUTENHbHOE YIPaBICHHE MPUHAISKAMUX UM aKIWA aKIHOHEPHBIX OOIIECTB W JIOJIeH ydacTus
B TOBapHILECTBaX C OTPAHUUCHHON OTBETCTBEHHOCTHIO HAa BECh CPOK 3aHATUS UMU CBOEH JOLKHOCTH.

B cymHocTH e, MOTHBaNKS NIepeadur UMYIIIECTBa B JOBEPUTEIHHOE YIIPABICHNE MOXKET OBITh Pa3HOM.
OTO W pelieHre SKOHOMHYECKHX 3a/ad TO3UITMOHHPOBAHUS OOBEKTa YIMpaBICHUS Ha PHIHKE, W OopbOa
C KOppyIIUEH, 1 KellaHKe MOJIYYUTh MAaKCUMAJIbHYIO BBITOY OT BIaJCHHS UMYILECTBOM C UCIIOJIb30BAHUEM
OTBITa W 3HAHWI POPECCHOHAIIOB, U YPETyJIUPOBAHUE OTHOIICHUH ¢ KPEAUTOPAMH U JOJDKHUKAMU JTUKBU-
TUPYEMOTO MIPEeNNPHUIATHS WM YMEPILETo HaclenoaaTess. 3agadeii )ke 3aK0OHOoaTeNs IBIsIeTCA HaJIexanas
pernamMeHTanus yciaoBuid 0oOPMIICHUSI OTHOIICHUHA JIOBEPUTEIHLHOTO YIPABICHHUS UMYIIECTBOM, OTpEaeie-
HUE CTaTyca WX YYACTHUKOB U YPETYJIIMPOBAHUE TUHAMUKHU ITUX OTHOIICHHIA.

B oxgHOM M3 0060061mat0NMX UCCIEIOBAHNN O COCTOSIHUN M TEPCTIEKTHBAaX Pa3BUTHA T'Pa)KTaHCKOTO 3a-
KOHOJIaTeNIbCTBA CTpaH 3amagHoi EBpombl, nMeromeM, Kak U TpakJaHCKoe 3aKoHoaTenscTBo Kazaxcrana,
CBOMIM HMCTOYHHUKOM PHMCKOE MPaBO, CIPABEIJIUBO YKa3bIBACTCS, YTO WHCTUTYT TpacTa (JOBEPUTEIHHOMN
COOCTBEHHOCTH U JIOBEPUTEIHHOTO YIPaBICHHs) Ipek/e OblJ1 He U3BECTEH 3TOMY 3aKOHOJATENLCTBY. B cBs-
3M C 3TUM HCCIIEIOBATEIH 33JaI0TCS BOIIPOCOM O TOM, MOYEMY 3TOT MHCTUTYT 10 CHX INOpP HEJOCTATOYHO
Pas3BUT B IpaBe YIOMSHYTHIX TOCYIapCTB M HACKOJIBKO LelIecooOpa3Ho ero cyllecTBoBaHue. Bmecte ¢ Tem
HEJIOCTATOYHOCTh CEPbhE3HBIX OTCUECTBEHHBIX MPABOBBIX U AIKOHOMHUYECKUX UCCIECIOBAHUN MPUPOILI U 3HA-
YeHHSI JIOBEPUTEIHHBIX OTHOIICHUH B SKOHOMHUYECKHX IPOIIECCaX, OTCYTCTBHE MPAaBOBOH OCHOBBI MX BO3-
HUKHOBEHHS M peai3alni, HapAay ¢ Mpo0ieMoil Koppymniun, 00yCIOBHIN TO, YTO JOJDKHAS EI0Bas TIpaK-
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KoHBepreHunsa HauMoHanbHbIX NPaBoOBbIX...

Tuka B Kazaxcrane He cnoxwuiack, a paspadorunku Ocobennoit yactu 'K PK He cmornu ee ydects npu 3a-
BEpILIEHUH MPOEKTa Koaekca [9].

Taxoke XoueTcsi OTMETUTD, YTO B 000POT TPasKAAHCKOTO MpaBa BCE CTPEMUTENbHE IPUBHOCITCS IPY-
rue abCOJIOTHO HOBBIE (JOPMBI IOTOBOPOB M3 aHIJIO-aMEPUKAHCKOW CHCTEMBI IpaBa. DTO TaKue JOTOBOPHI,
KaK ayTcTa)uHI, ayTCOPCHUHT, oBepIapadT, Ipekapuszanus u npyrue. Mx nosiieHue o0ycIoBIUBAeTCS B OC-
HOBHOM 5KOHOMHMUYECKUMHU IIPUYMHAMH U B 1IEJSIX YKOHOMHMHU BPEMEHH, TaK KaKk B HOBBIX ()OpMax JOTOBOPOB
YPOBEHb OIOPOKPATHUECKON BOJOKUTHI MaKCHUMaJbHO CHI)KEH. A JI0BepHE K MOJOOHBIM BHaM JOTOBOPOB
YKa3blBa€T Ha KapJUHAJIbHbIEC IEPEMEHBI B MEHTAJIUTETE IIOCTCOBETCKUX IPAXaH, YPOBEHb CO3HAHUS KOTO-
PBIX IIPUOJIMKEH K €BPOIIeHCKOMY, ¢ 60iee BBICOKUM YPOBHEM JOBEPUS U OTBETCTBEHHOCTH.

B 3akmioueHue cienyer OTMETHTb, YTO W3Y4YE€HHE KOHBEPIEHIMM MPABOBBIX CHCTEM SBISETCS BEChMa
aKTyaJIbHBIM BOIPOCOM. DTOT NPOLECC HANPSIMYIO KacaeTcs W IMPaBOBOH CHUCTEMBl HAIICH pECIyONHKH.
Haunbonee sipkre MOMEHTHI B3aUMOACHCTBHA HaMU OTMe4YeHbl. K coxkaneHuro, ux o0beAuHsET 0JHO — MO-
JeMHKa, HelloBepre W HenpuHATHE. Ho Kak HempeJoKHBIA B YCIOBHAX TI00aMH3aldd U PETHOHAIM3ALNUN
(akT MOXHO TPHHATH TO, YTO MOYBa AJs MojepHH3auuu Kas3axcTaHCKOro 3aKOHOJATENIbCTBA HA (OHE
COMIKEHMS MIPAaBOBBIX CUCTEM IOTOBA. YHU(UKAIMS [IPABOBBIX HOPM Ha MEXHAIMOHAJILHOM YPOBHE JaeT
HOBbIE BO3MOKHOCTH U TIEPCIIEKTUBBI PA3BUTHUSI 3aKOHOJATEIbHOM CUCTEMBI OTAEIbHBIX TOCYAAPCTB U MUPO-
BOT'0 COOOIIECTBA B LIEJIOM.
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H.C.AxwmeroBa, 10./[.Muponenko

YJATTBIK KYKBIKTBIK KYiieHiH KOHBEPTreHI[USACHI 5KOHE OHbIH
Ka3zakcTaHHBIH 3aHHAMACBIHA BIKIAJIBI

Makasaza aHIJIOCAKCOHABIK JKOHE POMAHO-TEPMAHIBIK KYKBIKTHIK JKYHelep/iH KOHBEPreHIUSICHIHBIH
3aMaHayHM YpAici KapacThIpbUIFaH. Bya ypaic op Typii MemieKeTTepAiH YITTHIK KYKBIKTBIK JKyiesrepine
YJIKeH acep ereni. FeutbiMu 3epTTey OapbhIChIHIA aTaIMbIII KOHBepreHIUsHBIH Kazakcran Peciy0nrkacsHbBIH
3aHHAMachblHa ocepi Tanmmanapl. KasakcTaHmarbl NPELEJCHTTIK KYKBIKTHIK JaMyblHA, MEIHAlNs JKOHE
CeHIMIIK 0acKapy MHCTUTYTBIHA YJIKeH KoHin OeminreH. JKy3ere achlpbulFraH KYKBIKTBIK JKYHeJIepaiH KapbiM-
KaThIHACHIHBIH CapanTamachl eiMi3IiH KYKBIKTHIK KYHECIHE SHT13UITCH Kbl KYKBIK HHCTUTYTTApBIH iCKE
achIPYABIH Ka3ipri Ke3eH/eri MaceleIepiH KopCeTTi.
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N.S.Ahmetova, Yu.D.Mironenko

Convergence of national legal systems and their impact on the Kazakh legislation

This article describes the modern trend of convergence between the Anglo-Saxon and the Romano-Germanic
legal systems. This process has a great influence on the national legal systems of various States. In the course
of scientific research was also tracked the impact of such convergence on the legislation of the Republic of
Kazakhstan. Great attention is paid to the development of case law in Kazakhstan, the mediation and fiduci-
ary property management. Analysis of the interaction between legal systems showed existing problems about
practical implementation of new elements of common law in our country’s legal system.
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To the question on disposal of special proceeding cases in civil process

This article is devoted to the features of disposal of legal cases of special proceeding in civil procedural law.
The basic problems arising by disposal of legal cases of special proceeding are considered. The author
analyzes the operating civil legislation on special proceeding as one of kinds of civil legal proceedings. The
questions arising by disposal of legal proceeding about adoption, and also affairs about the international
adoption are investigated. The attention to the problems connected with complaints to notarial actions or on
refusal in their fulfillment is paid. Various theoretical positions about considered legal relations are exposed
to the analysis also.

Key words: Civil procedural law, special proceeding, civil legislation, civil proceeding, adoption,
international adoption, legal capacity, restoration of violated rights, notarial actions.

In civil procedural law quite close attention is paid to problems of institute of special proceeding. How-
ever expressed opinions about subject of judicial protection in cases of special proceeding are debatable.

Doctrinal opinions to the solution of an analyzed problem of special proceeding subject began to de-
velop to the middle of the 60th years of the XX century. Practically at the same time professor K.
S.Yudelson and N. B. Zeyder noted that the law carries to number of cases raised in protection of «interest
protected by the law», all cases of special proceeding therefore in cases of this category interest protected by
the law acts as protection subject always, but not the subjective right.

At the same time other point of view on this problem was put forward and proved. In particular,
R.Ye.Gukasyan notes that in special proceeding cases, as rule, it is a question not of protection of the right,
but about protection of interest protected by the law, and in certain cases the subjective substantive law acts
also as a subject of judicial protection, for example at the solution of question on property recognition own-
erless and its transfer to state or collective farm property as the court by the judgment not only establishes the
fact of recognition of property ownerless, but also decides its legal destiny.

This opinion is finally fixed further by R.Ye.Gukasyan who supplements the list of special proceeding
cases, in which subject of judicial protection is subjective substantive law, instead of interest protected by the
law (cases on establishment of the fact of possession by a structure on the property right). It is possible to
point and to later works in which the point of view about existence of dualism of subject of judicial protec-
tion located in special proceeding cases. Division of special proceeding cases into two categories lies in the
basis of such point of view:

a) Cases on which the court establishes this or that legal fact, thereby promotes applicants in acquisition
of the subjective rights and this most protects their legitimate interests;

b) Cases on existence or absence confirmation at applicants of the unchallenged subjective rights. And
cases on establishment of the fact of possession by a structure on the property right and about property rec-
ognition by the ownerless carry to the second type of cases of special proceeding. We see that the specified
opinion, in effect, far isn't so various with R.Ye.Gukasyan's position as it could seem at first sight. On the
contrary, between them not only there is a known communication, but the second can even be called simple
updating of the first. The main views of subject of judicial protection in special proceeding cases are that.
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Thus, it is possible to speak definitely about existence of double opinion in the science to definition of
subject of judicial protection in special proceeding cases: wide and narrow. The scientists adhering to a wide
opinion to definition of subject of judicial protection in special proceeding cases come to conclusion that the
law carries to number of the cases raised in protection of «legitimate interest», all special proceeding cases
(K.S.Yudelson, N.B. Zeyder, D.M. Chechot). For narrow opinion is characteristic to consider a subject of
judicial protection in special proceeding cases relating to separate categories of civil cases (R.Ye. Gukasyan)
when subject of judicial protection (the subjective substantive law or legitimate interest) is defined relating to
disposal of concrete category of cases [1].

There is a problem, being that law enforcement officials don't consider interested persons as the obliga-
tory persons participating in case. R.F. Kallistratova in 1958 wrote about existence «the harmful tendency to
consideration of similar cases without call of all interested persons» [2; 89].

A.D. Zolotukhin writes about existence of this problem in his dissertation who specifies that «that other
interested persons are potential respondents (M.S.Shakaryan). Only other interested persons can help to
define to court establishment of dispute on the right at emergence of dispute on the fact. Participation of
other interested persons is defined by the legislator as a rule of special procedure. It follows from this that
attraction into process of other interested persons is the obligatory rule defined as a condition» [3; 55].

As it is noted in the theory of civil procedural law, the whole list of cases is wrongly included in struc-
ture of special proceeding. The mistake is that case about restriction of legal capacity of the citizen, about
recognition of the citizen incapacitated, about restriction or deprivation of the minor at the age from 14 to 18
years of the right independently to dispose of his income; about compulsory hospitalization of citizens in
psychiatric hospital and about compulsory psychiatric survey, about introduction of corrections or changes in
civil registration, about contest of commited notarial actions or refusal in their commission — initially com-
prise dispute on the subjective right: civil or public. Therefore, they should be carried respectively to claim
proceeding or to proceeding on the cases arising from public legal relationship.

As to the judgment it is necessary to note that, any judgment possesses subjective borders, validity of
the judgment extends only on the persons participating in case — «Res inter alios acta aliis neque nocere,
neque prodesse potest». The judgment of the special procedure doesn't create prejudice for the persons not
involved in adjudication. The person participating in procedure of special proceeding isn't released in other
process from averment of circumstances established in procedure of special proceeding.

For a long time scientists of civil procedural law noted that judicial act which has been taken out within
special procedure, doesn't create prejudice in disputes on the right with participation of other persons as exis-
tence of dispute on the right would interfere to disposal of case in special procedure. Thus, «proofs» ex-
tracted within special procedure don't create prejudice in dispute on the right. [4; 70]

At first sight, it deprives of need of appeal of such judicial acts, but only at first sight as sometimes
within special procedure cases which shouldn't be considered within special procedure, for example cases on
recognition of information materials by the extremist are considered. Therefore the appeal of the judicial act
and deprivation of its all-obligation in some cases is the unique effective remedy of protection.

A number of civil procedural scientists consider possibility of restoration of broken rights of the persons
which have not been involved in adjudication, by filing of application about revision on again opened
circumstances.

For lack of standard regulation of filing of application about revision on again opened circumstances the
persons who have not been involved in adjudication, possibility of protection of the rights in such a way
remains more theoretical, than practical.

Though it is necessary to notice that filing of application about revision on again opened circumstances
looks faster means of restoration of broken rights. When the applicant hid existence of dispute on the right
and presence of interested persons from court, the appeal to court of the first instance of the interested person
looks more preferable [5; 218].

Cases of special proceeding are various according to the contents, problems connected with these cases
are various also.

In our country one of problems the adoption problem is. Protection of the rights and protection of
legitimate interests of children, including orphaned children and children without parental custody, is one of
the main priorities of policy of our state.

For example, accepting the statement for adoption, the court checks, whether the statement corresponds
on form and content to requirements, according to civil procedural legislation. At the same time, on the basis
of specifics of cases of this category, it is necessary to pay attention to existence in the statement of data for
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adoptive parents, children which they wish to adopt, their parents, requests for possible changes in birth
record of adopted children, and also circumstances with which the law connects possibility to be the adoptive
parent, proofs confirming them with the annex to the statement of necessary documents.

The development of the modern world community doing by transparent borders between the states,
freedom of communication between people of the different countries, nationalities, ethnic groups leads to
growth of interest and to our country, including in questions of the international adoption. Adoptive parents
are citizens of the USA, Canada, Germany, Spain and the neighboring countries. The priority in questions of
adoption is given to citizens of the Republic of Kazakhstan who have the right to adopt the child from the
moment of definition of his status as without parental custody.

The international adoption as one of ways of protection of the right of child on upbringing in family, has
development and in Kazakhstan. Adoption by foreigners of children without parental custody is allowed only
in those cases if it is not obviously possible to transfer these children to upbringing to the Kazakhstan
citizens who are constantly living in the territory of Kazakhstan or on adoption to relatives of children
irrespective of nationality. Adoption is allowed concerning minor children only in their interests.

The court is obliged within three days from the date of the introduction in validity of judgment about
adoption of the child to send an extract from this judgment to Civil Status Registration Office and tutorship
and guardianship authority in a place of pronouncement of the judgment.

It is necessary to pay attention that adoption — questions which are extremely delicate and cause the
greatest response in the hearts of people. Therefore it is especially important, that all procedure on transition
of children to new families occurred in strict accordance with legislation requirements, and the main thing —
taking into account the rights and interests of children.

The imperfect Kazakhstan legislation on the international adoption allows possibility of illegal export of
the Kazakhstan children abroad. Offered standards of the code «About marriage (matrimony) and family»
are urged to solve this problem [6].

In Kazakhstan problem of illegal export of orphan children abroad already long time excites the public,
causing concernment on the occasion of further destiny of the adopted kids.

By the Kazakhstan legislation adoption of children by foreign citizens is allowed at observance of a
number of conditions, personal participation of future parents in a choice of the child, collection of
information and paperwork.

In case of cancellation of the adoption made by foreign citizens there are questions how properly to
hand over to the foreign adoptive parents living in the country with which the contract on mutual assistance
on family cases isn't signed, copies of the statement and other documents, how properly to inform them on
time and an adjudication place, how to return the child back to the country in case of cancellation of the
judgment on establishment adoption. Answers to the put questions would allow excluding cases of transfer
of children to the persons which are not meeting requirements shown to adoptive parents.

The legislation of majority of countries uses elements of introduction to the personal law of the
adoptive parent and adopted in a combination with each other; sometimes it is directly pointed to application
and that and other law (for example, in Hungary) [7; 399].

Children, thus, receive as though double protection — and by rules of the foreign legislation (the law of
the country of nationality of the adoptive parent), and by rules of the Hungarian legislation. If requirements
of this or those of these laws aren’t observed, adoption can't take place. The conflict rule of the Code about
marriage (cohabitation) and family of the RK is unilateral; it extends only on cases of regulation of a subject
to application of family law at adoption of the Kazakhstan children by foreigners in Kazakhstan.

The volume of this conflict rule, i.e. circle of the relations on which it extends, is defined in the most
this rule by a way of renvoi to provisions concrete articles of the Code about marriage (cohabitation) and
family of the RK. But here it is necessary to mean that the list of articles of Code about marriage
(cohabitation) and family of the RK, which observance of rules demands Code about marriage (cohabitation)
and family of the RK, includes also articles containing rules, having the procedural character, relating to
procedure of adoption; relating to such relations the conflict question doesn't arise at all.

It is a question, in particular, about regulation of an order of disposal by court of cases on adoption;
order of the accounting of children who are subject to adoption. Therefore articles which are given in the list
of Code about marriage (cohabitation) and family of the RK it is necessary to divide into two categories,
allocating what define the sphere of action of considered conflict rule. It is rules defining:
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First, possibility of the person to be adoptive parent. So, in Kazakhstan it is necessary: to consider
moral and other personal qualities of the adoptive parent (the circumstances characterizing behavior of the
applicant on work, in a life, criminal record existence for deliberate crimes, etc.), a state of his health.

Secondly, consent of parents and, probably, other persons on adoption of the child (conditions of
consent receiving, its form, the right to withdraw consent, possibility to dispense with such consent).

Thirdly, consent of the adopted child to adoption.

Fourthly, possibility of the child to be adopted.

Fifthly, possibility of cancellation of adoption of the child. It is not mentioned regulations of name,
patronymic and surname of the adopted child, change of date and a place of his birth, record of adoptive
parents as parents of adopted, legal consequences of adoption of the child, the bases and consequences of
cancellation of adoption.

The legislator wasn't limited to the general instruction on application of the Kazakhstan family law at
adoption in Kazakhstan of Kazakhstan children by foreigners, and considered necessary to point directly to
the corresponding articles of the Code about marriage (cohabitation) and family of the RK, hardly it is possi-
ble to extend action of this conflict rule to the relations which are falling outside the limits of the provided
list of articles.

The question of the law which is subject to application to cancellation of adoption is especially impor-
tant in this regard, as in some countries (for example, in Great Britain, France, the USA) reorganization of
the child in other family provided but not adoption cancellation at the initiative of the adoptive parent.

In practice the question arises at receipt in Kazakhstan courts of statements of foreigners adoptive par-
ents about cancellation of adoption made by Kazakhstan court earlier, in connection with the defined impos-
sibility of adaptation of the child in their family. In our opinion, from the requirement of the law about appli-
cation to cancellation of adoption of adopted legislation of country of nationality follows that the Kazakhstan
courts should make judgments about adoption cancellation with return of the child to an orphan home.

Thus, the situation on a problem of the international adoption remains open, despite long disputes of the
various parties. The imperfect legislation on this problem gives the chance to each participant of process of
the international adoption to use loopholes and incorrectness of the law in their purposes and as a whole
promotes illegal export of the Kazakhstan children abroad. Absence in the law of the corresponding points,
in reference to activity of the international agencies in the territory of Kazakhstan, discredits positive activity
of legally operating agencies assisting sick children.

Equally important problem is the problem of incapacitation and restriction of legal capacity. Civil capa-
bility is defined in the law as ability of the citizen by his actions to get the civil rights and to create for him-
self civil duties.

To possess capability — means to have ability personally (through the representative) to make various
legal actions: to sign contracts, to issue powers of attorney, etc., and also to be responsible for the done prop-
erty harm (damage or destruction of another's property, health damage, etc.), for default of contractual and
other duties.

On this basis, it is considered to be that capability includes, first, ability to transactions (bargaining
power) and, secondly, ability to bear responsibility for wrongful actions (passive dispositive capacity).

However in determination of capability of citizens, it is not told about ability of the citizen by the ac-
tions to carry out the civil rights and duties. It is possible to consider it as imperfection of the specified norm
for if the citizen can independently get the right; behind it is necessary to recognize and ability to carry out it.

Value of the called category is defined by that capability legally provides active participation of the per-
son in an economic turn, economic life, realization of the rights to possessions, first of all the property rights,
and also the personal non-property rights [8; 79-82].

Therefore, the category of capability of citizens presents great value owing to that is legal means of ex-
pression of freedom of «sovereignty» of the person in the sphere of the property and personal non-property
relations. Court, having established that the members of the family who have submitted the application, acted
unfairly for the purpose of obviously unreasonable restriction or deprivation of capability of the citizen, col-
lects from them all court costs.

The judgment by which the citizen is recognized restricted of legal capacity or incapacitated, is the ba-
sis for appointment by Child Protection Services to restricted of legal capacity — the curator, and incapaci-
tated — the trustee.
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It is difficult to recognize citizen incapacitated in judicial order. Interested persons should show conclu-
sive proofs of that this measure is really necessary. And to cancel recognition of the person incapacitated
(restricted of legal capacity) even more difficultly [9; 78].

When the interested person asks to limit capability of his relative and later in the statement asks to can-
cel restriction of legal capacity. It turns out that they can be covered in a case when someone from relatives
turns something to advantage, for example, that citizen temporarily (for example, at the conclusion of the
important transaction) was recognized incapacitated and couldn't prevent of. It follows from this that it is
necessary to strengthen an order of such measures.

Complaints to notarial actions or to refusal in their commission are too one of cases considered as spe-
cial proceeding.

Along with loopholes in the legislation and collisions in legal regulation of the ground relations the or-
der is insufficiently accurately stated. At the certificate of transactions with real estate notaries apply stan-
dards of the Civil Code of the RK, the Ground Code of the RK, the code of the RK «About marriage (matri-
mony) and family», the Law of the RK «About notariate», Rules of commission of notarial actions by nota-
ries, Rules on notarial correspondence in the Republic of Kazakhstan, and other legislation. The analysis of
notarial practice testifies that at the certificate of transactions with real estate notaries correctly apply stan-
dards of the specified laws.

Contracts make sure according to the general rules of the certificate of the transactions, provided by
Rules of commission of notarial actions by notaries. Notaries will obtain on demand all necessary documents
for the certificate of transactions, namely documents of title on real estate objects, certificates of the regis-
tered rights (encumbrances) on real estate and its technical characteristics, in necessary cases and consent of
owners [10].

At the same time, at the certificate of separate categories of transactions with real estate there are prob-
lems which, first of all, are connected with a current state of the legislation of the Republic of Kazakhstan
regulating that or other branch. Imperfection of the legislation also takes place and in questions of lodgement
with powers of notaries which testify that the legislator doesn't allocate the notary with powers and doesn't
provide possibility to use the right as the tool for high-quality registration of the transaction.

So, at the certificate of contracts of property disposition the lack of consent of the spouse on registration
of the transaction will be violation which is necessary for obtaining on demand. In such cases the transac-
tions admit as nude because of false suggestion of the notary that the property isn't participatory property.
Notaries aren't allocated with powers on clarification of circumstances of marital status at property acquisi-
tion. The notary has no guarantees of receiving reliable information at the solution of this question. An im-
portant question at the certificate of transactions is also establishment of capability of the citizen.

At the certificate of transactions the notary must check capability of individuals and capacity of the le-
gal entities participating in transactions is checked too. In case of transaction by the representative his pow-
ers are checked. Clarification of capacity of the individual, that is ability the actions to get and carry out his
own civil rights, to execute them, consists in authentic establishment of his age, and in certain cases — re-
ceiving reliable information about a condition of his psychological health. The condition of mental health of
the person is criterion of an assessment of his capability.

The existence of symptoms of any mental disorder or representation to the notary of the reference on a
mental disease available for it at the person can't be the basis for refusal by the notary in commission of no-
tarial actions concerning this person. The citizen, who owing to a mental disorder can't understand value of
the actions and direct them, can be recognized as incapacitated by the court.

Thus, before removal by court of the judgment on recognition of the person incapacitated, in a type of
the specified circumstances, this person has the right to make legally significant actions, including directly
addressing to the notary for commission of notarial actions.

If the notary has bases to assume that someone from participants of the transaction owing to mental ill-
ness or imbecility can't understand value of the actions or direct them owing to alcohol or narcotic substances
misuse puts a family in difficult financial position, and data on recognition of the person by the incapacitated
aren't available. After clarification of a question of lack of judgment, the notary reports about the assumption
to one of persons or one of the organizations which can bring the question of recognition of the person inca-
pacitated or restricted of legal capacity before court.

In practice of notaries the violations allowed by bodies, giving out the documents establishing the prop-
erty right meet. The notary in this case believes that provided for transaction registration documents are law-
ful and proved. Carrying out activity, notaries quite often meet illiteracy and misunderstanding not only citi-
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zens, but also representatives of the organizations, including those who should carry out protection of the
rights and legitimate interests of citizens.

In the specified cases there is a question of the status of the private notary. So far the question of notari-
ate recognition by the public and legal institute, urged to provide equation of the state and private interests in
the sphere of the civil-law relations isn't solved. The private notary should receive the status of the independ-
ent representative of the state submitting in implementation of functions assigned to him only to the law. It
will mean that the state authorized to carry out of obligations and functions under full professional and prop-
erty responsibility of the notary.

Such recognition will allow the notary to have the stamp with the image of the State Emblem. It is nec-
essary to eliminate an available contradiction between the functions which are actually carried out by nota-
ries and legal status of the notary as protection of the rights and legitimate interests of citizens and legal enti-
ties by commission of notarial actions is function of the state.

Without stopping on questions of the certificate of separate types of transactions, it would be desirable
to pay attention to the problems connected with the certificate by notaries of transactions with the land lots.
Now contracts on disposition of the land lots belong to category of the most difficult transactions. It is con-
nected, first of all, as with dependence in the existing ground legislation of the number of questions, arising
in practice and demanding settlement at legislative level, and to absence of uniform practice according to the
certificate of the transactions connected with use of lands.

Synthesis of practice carried out by Republican notarial chamber according to the certificate of transac-
tions with the land lots showed that there are mistakes allowed by notaries which it is possible to divide con-
ditionally into the following groups:

— observance of requirements of the Land Code of the Republic of Kazakhstan (the partition of an indi-
visible lot, mistakes at transactions with a part of divisible property, disposition of land lot without the
corresponding registration of real estate);

— observance of requirements for reclamation of title documents and determination of powers of the
owner on disposition of rights belonging to him.

— observance of requirements of the legislation on ensuring the rights of owners, the rights of spouses
and the rights of the third parties;

— observance of requirements to content of the contract.
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To the question on disposal...

JI.P.OnueBa

A3aMaTTBIK ic JKYprizyaeri epekiie eHaipic 00MbIHIIA icTepai
KapacTbIpy MaceJiesiepi

Makana a3aMaTTBHIK iC JKYPTi3y KYKBIFBIHIAFBI €peKIle iC JKYpridy iCTepiH KapacThlpy epeKIIeliKTepiHe
apHasraH. Epexiue ic xypri3y icTepiH KapacThIpy Ke3iH[Ie TybIHAANTBIH Heri3ri Macenenep 3epTrenii. ABTOp
a3aMaTTBIK COT iCiH JKYPTi3ydiH Oip Typi peTiHAe epekile ic JKYPri3y Typajbl KOJIaHbICTaFbl a3aMaTThIK
3aHHaMara Tajjay >Kyprizai. bama aceipan amy Typansl, COHAal-aK XaJblKapajblK Oajia acelpan aiy Typasl
icTepii KapacThIpy Ke3iHAE TYbIHIAWTBIH Mocelsielep KapacThIpbligbl. HoTapuaTThIK opekerTepre Hemece
oJapAbl JKy3ere achlpyiaH 0ac TapTyra LIAFbIMIaHYMCH OaillaHBICTBI Moceleepre KoHijl OeliHreH.
CoOHBIMEH KaTap KapacThIPhUIATHIH KYKBIKTBIK KATBIHACTAP TYpPallbl JOKTPUHAIIBIK LTIMIED € TalaaH bl

JI.P.Anuesa

K BOIIPOCY 0 PaCCMOTPEHUH I EJI 0c000ro MMpou3BOACTBA
B Irpa:KaIaHCKOM IIpo1ecce

CraThsl MOCBSIIEHA PACCMOTPEHHIO JIeJI 0COO0ro MPOM3BOACTBA B IPAXTAHCKOM IPOIECCYabHOM IIpaBe.
Iloka3zaHbl OCHOBHBIE IIpOOJIEMBI IO JedaM OcCOOOro MpPOW3BOACTBA. ABTOPOM IPOAHAIH3HPOBAHO
JIEHCTByIOIIee TPaKIAHCKOE 3aKOHOAATENECTBO 00 0OCOOOM IPOHM3BOJCTBE KaK OJHOM W3 BHIOB
IpakJaHCKOTO CYyJOIPOU3BOJACTBA. MccienoBaHEl BOIPOCH!, BO3HUKAIONINE IPH PACCMOTPEHHH el
00 YCHIHOBJICHHH, (B TOM YHCJIE O MEXAYHApOJAHOM YCHIHOBJICHHWH). YIEJICHO BHMMAaHHME IMpoOieMawm,
CBA3aHHBIM C JKajJo0aMM Ha HOTapUalbHBIC NEHCTBHMS WIM Ha OTKa3 B MX COBepIICHHH. [loaBEprHYTHI
QHAJIM3Y TAKKE PA3JIMYHbIC JOKTPUHAJIBHBIE ITOJIOKEHUS O PACCMATPUBAEMBIX [IPABOOTHOILICHHSX.

VIIK 346.26(574)

A.C.Kuznap6ekoBa

Kapazanounckuii cocyoapcmeennuiii ynusepcumem um. E.A.Bykemosa (E-mail: alua76@mail.ru)

K BOIIPOCY 0 CUCTEMATU3AIIUMA 3AKOHOAATECJIBCTBA, PEryJUPYIOLIETO
NpeaAnNpUuHUMATEIbCKYI0 N€ATC/IbLHOCTD

CraThsl MOCBsillIEHa MpoOieMaM pa3BUTHS 3aKOHOAATENbCTBA, PETYIHPYIOLIETO MPEANPUHUMATENBCKYIO
nearenbHOCTh B PecryOnuke Kasaxcran. OTmeueHO, 4TO paccMaTpHBaeMBblil BOIIPOC SBIAETCS MPEAMETOM
OKHMBJIEHHBIX JICKYCCHI KaK CPelM YUCHBIX, TaK M B CPE/ie CaMUX NpeIIpUHIMAaTeIeld, KOTOPbIe BO3IAraloT
OoJbIIe HAJEXKABl Ha 3aKOHOAATENs B 4YacTH 3((EKTUBHOIO PETYIMPOBAHUS OTHOIICHUH B yKa3aHHOI
chepe. OmpeneneHo, YTO NPUYNHOM IOBHIIIEHHOTO BHHMAHUS K BOIPOCAM IIPaBOBOTO OOECTICUCHUS
JEeATeNIbHOCTH IpeIpHHIMATeNe, Hapsgy ¢ mpobleMaMH MHpaBOIPHMCHUTENBHOM IPAKTHKU, CTajo
pelieHre o pa3paboTKe MpeaNPHHUMATENBCKOr0 KOJeKca. ABTOPOM H3/IOXKEHA MO3HIMS Ha COBEPLICHCTBOBAHUE
3aKOHOZIATEIIbCTBA B chepe MPeAnpUHIMATEIbCTBA.

Kniouesvie crosa: NPEANPUHUMATEIILCTBO, CHUCTEMATHU3alNA, KOZ[I/I(I)I/IKaLIPIﬂ, KOHICNIMA MOPOCKTa,
TPaXXAaHCKOE IIPaBO, UMYILIECTBEHHBIC OTHOLICHUS.

OnHMM U3 CaMbIX aKTyaJdbHBIX BOIPOCOB B IMBUIMCTHYECKOM MHUpE B MOCIETHEE BPEMs SBISAETCS BO-
MpOC, CBSA3aHHBIN C cHCcTeMaTU3alMell 3aKOHOJATEeNhcTBA B cepe MpeAnpHHUMATEIbCKON JIeSTeThHOCTH.
AKTyallbHOCTb JaHHOTO BOIpoca OOyCIIOBJIEHa, Hapsmy ¢ mpoOieMaMH MpaBONPUMEHUTEIHHONW MPAKTUKA
B YKa3aHHOU cdepe, IpeanoKeHneM 0 pehopMUpOBaHNH 3aKOHOATENbCTBA MyTeM npuHATHs [Ipeanpunn-
MaTeNbCKOro Kofekca. beuta pazpabotana ogHa koHuenuus [IpeanpuHUMaTensCKOro KoIeKca, BTopasi, 3a-
TEM TIPEeJCTaBIIeH MPOEKT. Bompoc 0 Kogu(pUKaIMu MpeInpUHIMATEIHCKOTO 3aKOHOAATEIhCTBA CTaNl TIPEe-
METOM OOCYXKICHHUS Ha PA3THMYHBIX KOHPEPEHLMIX KaK MEKIYHApOIHOTO, TaK ¥ PeciyOIMKaHCKOTO YPOBHS,
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OBUTH TIPOBEJCHBI KPYTJIBIC CTOJBI, YYACTHUKAMH KOTOPBIX OBUTH KaK y4YeHbIC, TaK M IPEINPHHUMATEIIH.
MHuenne GONBIINHCTBA YUYEHBIX CBOANUTCS K TOMY, YTO BCE MPHU3HAIOT TOT (haKT, UYTO COBEPIICHCTBOBATH 3a-
KOHOJATEIIbCTBO B YKa3aHHOH cdepe HeoOXomuMo, HO He myTeM Koaudukanun. B o0ocHOBaHME Heleneco-
o0Opa3HoCTH pa3pabOTKK U MpHHATUSA [IpeAnpuHIMATEIHCKOTO KOIEKCa TIPUBOIIINCH PA3IUYHbBIC apTyMEH-
Thl — OT KPUTHKHU MBICIIA O CAMOCTOSTENBHOMN POJIM XO34WCTBEHHOTO IpaBa B CHCTEME IpaBa JI0 aHaIH3a
po0JIeM TIPaBOIIPUMEHUTEIBPHON TIPAKTUKH B ciTydae puHsITHs [IpenmpuauMaTenbekoro komekcea [1].

Pa3paboTurky mpoeKkTa OCHOBBIBAIOTCS Ha CICAYIONIMX apryMEHTaX, KOTOpPbIE, M0 MX MHEHHIO, JTOKa-

3BIBAIOT HEOOXOAMMOCTh Pa3pabOTKH JaHHOTO KOAU(DUITUPOBAHHOTO aKTa!

® MacCHB 3aKOHOJATENbHBIX aKTOB OTPOMEH; HET 3aKOHOJATENbHBIX MPENETIOB M FapaHTHH OCTaHOBKH
€ro JajbHEeHIero pocra; HEBO3MOXKHO YIOBIETBOPUTEH KXy HOBYIO OTPacib WM BU MPENIPH-
HUMATEILCTBA «CBOMMY 3aKOHOM. Hamurio mporece n3aMenbpuanus, TpooJICHUs IPEAMETOB 3aKOHOB;

® HY)XXHA eIMHAs TIOHATUIHAS ¥ METOI0JIOTHYECKas 0a3a JJIs BCEX HOPMATHUBHBIX TPABOBBIX aKTOB, KO-
TOPBIMH PETYIUPYIOTCS MPEANPUHUMATEIHCKAS ISATEIIEHOCTD U PSAIPUHUMATEIHCKHAE OTHOIIICHWS,

® HET eAWHBIX «IIPABHWJI UTPBD» IS BCeX MpEANpPUHUMATENEH, U B TIEPBYIO OYepeAb I HAUWHAIOIINX
MPEINPUHIMATENBCKYIO NESITEIFHOCTD; TOCIOACTBYET MPUHINI «IPUOBLIH JIOOBIM ITyTEM», OT KO-
TOPOTO 3a9aCTYIO CTPAIAIOT MTOTPEOUTENH;

® TPAXIAHCKUH KOAEKC MepecTall ObITh CTEPIKHEM BCEr0 YaCTHOTO, B TOM YHUCIIE MPEAPHHUMATENb-
CKOT'O 3aKOHOJIATEILCTBA, O YeM CBUACTEILCTBYET OYPHBIA POCT CIEIMATU3NPOBAHHBIX 3aKOHOB, Pe-
TYJIUPYIOMNX TPEANPUHIMATEIBCKYIO JIeATENbHOCTD, a Takke nmomnonHenne 'K Hopmamu, He OTHO-
CAIIMMHCS K YaCTHO-TIPABOBBIM, — KOPIOPATHBHBIMH, OPTaHU3AIIMOHHBIME U TIp. ['paykaaHCKuii KO-
JICKC TIepecTaeT ObITh aKTOM MPSMOTO JCHCTBHSA, TOCKOJIbKY 3HAYUTENBbHAS YacTh €ro MOJIOKCHUN
SIBJIIETCS HOPMaMH OTCBUIOYHBIMH;

e B ['paykgaHCKOM KOJIEKCE, M0 ONPEAETICHUIO, He MOTYT HaXOIUTHCS HOPMBI, OIIPEIEISIOIINE OCHOBEI
B3aMMOJCHUCTBUS TpEANpUHUMATENell M ToCylapCcTBa, CTUMYIHPYIOIIME TOCYAapCTBEHHO-9aCTHOE
MapTHEPCTBO, (OPMBI U HAMPABIICHUS TOCYAApPCTBEHHOTO PETYJIMPOBAHHS INPEIIPUHUMATEIHLCKON
JISATSILHOCTH, Hayaya ()yHKITMOHUPOBAHUS 00bCIUHEHUH NpEANPUHUMATEICH U JIp. ;

e ['K ycranaBnmmuBaeT equHble MpaBHa ISl MPUBIEUYEHUS K TPaKTAHCKO-TIPABOBOM OTBETCTBEHHOCTH
MpeANpUHAMATEICH W OOBIYHBIX MOTpeOUTENeH, HO TaKOW MOAXOJ HapyIlacT OCHOBOITOIATAONTHH
MIPUHITAT XO3THCTBOBAHMS O TIOBBIIIIEHHON OTBETCTBEHHOCTH mpeanpuanMatens [2; 201, 202].

PaccmarpuBasi jaHHBIE apryMEHTBI, CJIEIYET 3aMETHTh, YTO MPEANPHHUMATENbCKAS NEATeIbHOCTD

Ha CETrOJHSIIHUN JIeHh BeChMa MHOTOOOpa3Ha. PhIHOUHAsS SKOHOMHKA CO3[aeT JIOBOJHHO OJArONpPHUSTHBIC
YCIIOBUS ISl IPOSIBIICHUS] MHUIIMATHBEI MIPEANPHHUMATENS. Y TOBJIETBOPEHHUE CIIPOCa Ha TOBApHI, pabOTHI U
YCIIYTH MOKET MPOUCXOJUTH B Pa3iMuHbIX opMax. C KaKIbIM TOIOM 3TH (OPMBI TOPOKIAIOT HOBBIC BHIBI
MPEeMPUHUMATENBCKON JIeSTeNbHOCTH. W BCS 3Ta JACATENHLHOCTh HYXIAETCS B MPABOBOM PETYJTUPOBAHUMU.
[TosTomMy paspacTaHne MaccMBa HOPMAaTHUBHBIX aKTOB, PETYIUPYIOMIHMX IMPEANPHHUMATENBCKYIO JEATETb-
HOCTb, — TIPOLIECC 3aKOHOMEPHBIH. B pamkax ogHOTO 3aKOHAa HEBO3MOXKHO MPEAYCMOTPETH BCE TOHKOCTHU
OCYIIECTBJICHUS PA3IMYHBIX BUJOB MPEANPUHUMATEIBCKON e TeIbHOCTH. U BBI3bIBaET OOJBIIIOE COMHEHUE
Ta YBEPEHHOCTH, KOTOPYIO BBICKA3bIBAIOT aBTOPHI KOHIENINK MpeANpUHIMATEIHCKOTO KOAEKCa, CUUTAO-
e, YTO YPeryJupoBaTh BCE BUIBI MPEANPHUHUMATENHCKONW NESTETFHOCTH BO3MOXKHO B paMKax OIHOTO
[IpenmpuHUMATENECKOTO KOJEKCca. Y TOMUYHOCTh JAHHOTO PEIICHUsS MOJTBEPXKAAET OMBIT YKpauHbl. Tak,
HampuMep, kak ykasbiBaeT npodeccop H.C. KysnernoBa, «B derbipex crathsix XK, MOCBAIICHHBIX IEHHBIM
Oymaram, HE COJEPKUTCS KaKHX-THOO OCOOBIX IMONOKEHUH, OTHOCSIIUXCS K MPaBOBOMY PEXHUMY, ... TO-
CJICTHUM OTPEJICNIACTCS B CIICIUATBHOM 3aKOHE. ... AHAJIIOTUYHAS 3aKOHOAATEIbHAS KOHCTPYKITUS HCIIOJNb-
3yeTcs BO ... MHOTHX JIPYT'HX CTaThix XO3SUCTBEHHOTrO Konekcay [3; 48]. Takum obpazom, [Ipeanpunuma-
TEJIHCKUH KOJEKC HE OCTaHOBHUT JAITBHEWIIEr0 pOCTa MacCHBa 3aKOHONATENIBHBIX AKTOB, PEryIHPYIOIIUX
MPePUHUMATENBCKYIO IEATENBHOCTD. lIpeTeHayst Ha poiib CIIeNUATbHOTO 3aKOHA, OH HE CTaHET TAaKOBBIM,
HapyIIUB CYMIECTBYIOIIEE B3aUMOJICHCTBHE OOIIMX M CICIHATBHBIX HOPM, PETYIMPYIONINX JAaHHYIO chepy,
MTOCKOJIBKY TIPUIETCS] YCTAaHABIMBATh COOTHOIIEHHE HE TOJNBKO [ payKIaHCKOTro KoJleKca M CHEIHaTbHBIX 3a-
KOHOB B cpepe MpenpuHIMATENLCTBA, HO U KOKAOTO U3 HUX ¢ [IpeAnpruHUMAaTENbCKUM KOJIEKCOM KakK CIie-
UATBHBIM KOAM(DUIIMPOBAHHBIM 3aKOHOM, CBSI3BIBAIONIUM [ pakIaHCKUN KOJEKC U IPYTHe CICIHATbHBIC
3aKOHHI B chepe mpennpuHuMaTenbeTBa. U yx Tem Oonee [IpennpuHuMaTenbckuii KOACKC HE YAOBICTBOPUT
KaXIYI0 HOBYIO OTPAcilb U BHJI NIPEANIPHHUMATEbCTBA, €CIIHA €€ WM €r0 HEBO3MOKHO YIOBIETBOPHUTH JaXKe
«cBOUMY 3aKOHOM. Eciu paccMaTpuBath HaabHEHUIIyr0 cyan0y X03siCTBEHHOTO KOAECKCca YKpawuHbI, TO TO-
MIBITKH COTJIacOBaTh JBa Kojekca — ['paxmaaHckuil 1 X03IHCTBEHHBIH — HE MPUHECITH KEITAEMbIX PE3yIib-
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TaTOB, BeieacTBue yero Kabuner MunHCTpoB YKpanHbl Mopydra MHUHIOCTY TIOATOTOBUTH MPOEKT 3aKOHA,
KOTOPBIN OyJIET OINpEeNsITh SAUHbIE IPABOBBIC U OPTaHU3AIIMOHHBIE IPUHITUIIB XO3SICTBEHHON NI TENbHO-
CTH W PETyJIMPOBaTh OTHOIICHHUS, BOSHUKAIONIHE MEXIy cyObekTamu. [IpemycMaTpuBaeTcs, 4TO CO BCTYII-
JICHHEM B CHJIY TOTO 3aKOHA yTPAaTUT CUITy XO3SHCTBEHHBIH KOJEKC YKpauHbl, Kpome riaB 8 «[ ocynapct-
BEHHBIC ¥ KOMMYHaJIbHBIC YHHUTApHBIC Tpeanpusatus» u 12 «O0weauHeHus npeanpustuiny 11 pazmena [4;
90]. Tak 4TO BEpHYIUCH K TOMY, C U€TO HaYaJIH.

Ecnu roBoputh 0 €IMHON MOHATHIHONW M METOJOIOTUYECKOH 0a3e Ui BCEX HOPMATHUBHBIX MPABOBBIX
aKTOB, KOTOPBIMHU PETYIUPYIOTCS MPEAIPUHUMATENbCKAs ACATENLHOCTh U MPEATNPUHUMATEIBCKUE OTHOIIIE-
HUS, TO JJI1 Ha4Yajia HeOOXOAWMO OIpPENeNNuTh, YTO TaKoe MPeANPUHUMATEFCKAE OTHOIIECHUS U KaKhe OT-
HOIIIEHUS] BO3HUKAIOT TIPU OCYIIECTBICHHH IPENNPHHUMATENbCKON AedaTelbHOCTH. JIrobast mesTenbHOCTD,
BKIIOYasl MpeNNpUHUMATENBCKYI0, HalpaBieHa Ha NPUOOpETEeHHE M HCIOJb30BAaHME KaKUX-THOO Oiar,
YAOBJIETBOPSIOMINX MOTPEOHOCTH YeNIOBEKa, a MMEHHO MMYIIECTBEHHBIX OJar, B YaCTHOCTH, JOXOJa, MpPH-
ObuTK. Y IOBIETBOPEHHUE CIPOCA HA TOBAPHI, PA0OTHI U YCIYTH HPOUCXOAUT MyTEM 3aKIIOUECHUS U UCTIOJIHE-
HUS JOTOBOPOB KYIUIU-TIPOJaKH, TIOAPsIA, BO3ME3IHOTO OKa3aHMs YCIyT, IEpeBO3KH, XpaHeHus u 1Ip. Kpo-
Me TOT0, CyObEeKTaMt MPEANPUHIMATEIHCKONW ACSITETFHOCTH BBICTYMAIOT KOMMEPUYECKHE IOPUINIECKIE JTH-
na. HopMel, Tak miM nHave 3aTparuBaoIlve MPeaNpUHAMATENFCKYIO JesTeNbHOCTh, PACCPENOTOYCHBI IO
BceM pazaenam 'K, a Takke Bo MHOKECTBE IPYTUX 3aKOHOB M HOPMATUBHBIX ITPABOBBIX aKTOB IPAXKIAHCKO-
ro 3aKkoHoJaTenbcTBa. COOTBETCTBEHHO, MPEANPUHUMATENIbCKHE OTHOIIEHUS — 3TO HWMYIIECTBEHHbBIE U
JUYHbIE HEMMYIIECTBEHHBIE OTHOIICHHUS, OCHOBAaHHBIE HA PABEHCTBE, aBTOHOMHH BOJHM M UMYIIIECTBEHHOM
CaMOCTOSITENILHOCTH YYAaCTHUKOB, KOTOPBIE BOSHUKAIOT MEXKAY JIMLAMH, OCYIIECTBISIOIINME MpeaTpuHIMa-
TEJIBCKYIO IEATENBHOCTD, U BEICTYNAIOT MPEAMETOM T'PaXKIaHCKO-TTPABOBOTO PETYIHpOBaHMst. OTHOMIEHUS C
y4acTHUEM TMpeANpPUHUMATENEH, perylIupyeMble TPaXIaHCKUM MPaBOM, TMOTIHHSIOTCS 0COO0OMY 00II1e103B0-
JUTEIBHOMY METOY PEryJIMPOBaHHUs: «Pa3pelIeHo BCe, YTO MPSMO HE 3alpenieHO 3aKOHOM.

Hapsiny ¢ rpakITaHCKUMU OTHOIICHUSIMH B MPEANPHUHUMATENBECKON cepe CyIecTBYIOT OTHOIICHUS
MO0 TOCYJIAPCTBEHHOMY DPETYJIMPOBAaHHIO W KOHTPOJIO B cdepe MpeANpPUHUMATEILCTBA, OCHOBAHHBIMU Ha
BJIACTH W MOJYMHEHHWH, KOTOPhIE BO3HUKAIOT MEKAY T'OCYAapCTBOM B JIMIIE €0 OPraHOB M JOJDKHOCTHBIX
JIUI] ¥ SABIISAIOTCS TMPEAMETOM MyOIMYHO-TIPAaBOBOTO peryiupoBanust. Cpeau TakKuX OTHOIIEHWH MOTYT Haxo-
TUTHCSI U OTHOIICHHUS, 110 CYTH, SIBJISFOIINECS UMYIIECTBEHHBIMU, HO OCHOBAaHHBIMHU Ha aIMHHHUCTPATHBHOM
WM WHOM BJIACTHOM MOJYWHEHHUH OJHOW CTOPOHBI ApYyroi. K TakuM OTHOIIEHHUSIM, B TOM YHUCIIE K HAJIOTO-
BBIM U JPYTUM OIO/PKETHBIM OTHOIIEHHUSIM, TPaXKIaHCKOE 3aKOHOJIATEIbCTBO HE MPUMEHSIETCS, 32 HCKITIoUe-
HHUEM CIIy4aeB, MPEAYCMOTPEHHBIX 3aKOHOIATENBHBIMHA aKTaMH. Takne OTHOIICHHUS TOAYMHSIIOTCS pa3pern-
TENbHOMY Havaly pETyJIUPOBaHUS: «MOKHO TOJIBKO TO, YTO HPSAMO HPEATUCAHO 3aKOHOM.

Takum oOpa3om, rpakIaHCKOE MPaBO OXBATHIBACT CYHIECTBEHHYIO YacTh OTHOLICHHWH B OOJIACTH OCY-
IIECTBIICHUS TPEANPUHIMATEIBCKON NesITENFHOCTH. VIMEHHO MOATOMY TMpeIIpUHUMATENBCKOE TIPAaBO B Y3-
KOM CMBICIIe IOHUMAETCs KaK 4acTh, MOAOTPAcib TPaKIaHCKOrO MpaBa, XOTh M HE 000COOJICHHAsI B BHIE
OTACTBHOTO pasfena, Kak APYrue MOAOTPacii, HO COCPEAOTOYMBAIONIAs HOPMBI BOKPYT CIIELHAILHOTO
cyObeKTa — MpeanpUHUMATENs, B IMUPOKOM — KaK KOMIUIEKCHAs OTPacib MpaBsa.

Omnpenesist MECTO KOMMEPYECKOTO MpaBa B CUCTEME rpaxkaaHckoro mpasa, B.®. [lomonnomyno, onpe-
JeTsieT ero Kak (pyHKIHOHAJIBHYIO MOJ0TPACIb IPaXKIAHCKOTO npaBa. Kputepuid BIACICHUS KOMMEPUECKO-
T'O MpaBa B CUCTEME IPaXIAHCKOTO MpaBa (OTHOIIEHHS C yYaCTHEM CIIEIHATIBHOTO CYOBEKTa — MpEIpUHH-
MaTessl), yKa3blBaeT OH, CXOJEH C KPUTEPHEM BBIIACICHHS MEKIYHApOJHOTO YAaCTHOTO MpaBa B CHUCTEME
TPaXJaHCKOTO TpaBa (OTHOIIEHHS, OCIOXXHEHHBIE WHOCTPAHHBIM 3JIeMEHTOM). [Ipyrue momoTpaciu rpax-
TAHCKOTO TIpaBa (BEIIHOE MPaBo, 0053aTEeIHCTBEHHOE TIPAaBO, IPABO WHTEIJIEKTYaIbHON COOCTBEHHOCTH, Ha-
CIIEZICTBEHHOE TIPABO) SABISIOTCA MPEAMETHBIMH MOJOTPACIAMH, TaK KaK BBIIEISIOTCS B CUCTEME TpaKAaH-
CKOTO IpaBa MO0 COAEPKAHUIO PETYINPYEMBIX OTHOIIEHUH [5; 25].

B 3amagHbIx cTpaHax K cepe MpeArnpHHUMATENECKOTO PaBa OTHOCSITCS JIIOOBIE HOPMBI, PETYIIHPYIO-
e IKOHOMHUYECKHE OTHOIICHHS M 3aTParuBaloIIfe HHTEPECH MpepruHuMaTeneil. Takoe mrupokoe MmoHH-
MaHHe NPEeANPUHUMATENBCKOTO0 NMpaBa He TpeOyeT OrpaHHYeHHUs] ero NpeAMeTa paMKaMH OTpacii Mpasa.
[TosTomMy B TaHHOM ciydae K MpeaIpUHAMATEIECKOMY MTPaBy OTHOCSTCS M TaKMe HOPMBbI, KOTOPBIE B TPaIH-
[IMOHHOM TIOHMMAaHHUH (pa3elieHue Ha OTPaciiy MpaBa) ABISIOTCS WCTOYHUKAMH JAPYTHX MPABOBBIX OTpac-
JIeH, JajeKux OT MpeANPHHUMATENbCTBA (HampuMep, SKOJIOTHIecKoe, 3eMelIbHOe, TPyIoBoe mpaso). K Hum
OTHOCSITCSI, B YaCTHOCTH, TPEOOBAHUS K OYHCTHBIM COOPYXCHHUSM, CAHUTAPHO-IIUIEMHOIOTHYeCKUe Tpebo-
BaHwMs [6].

B 37001 CBSI3M BO3HMKAET BOMPOC: HACKOIBKO LEIECO00pa3HO 0OBEANHEHNE B OJJHOM KOJEKCE MMPOTHBO-
MOJIOKHBIX IO CBOEMY COJICPYKAHHIO OTHOILIECHUH, TaXKe C IIeIbI0 BIPA0OOTKM €IMHOT0 HOHSATUHHOTO anmapa-
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Ta WK eIUHON METOIONIOTHYECKOH 0a3bl BbpaboTaTh €UHBIN METOJ AJIS STHX OTHOIICHUI HEBO3MOXKHO. A
B paMKax CYIIECTBYIONTHX OTPACIICH dTH METOBI TSI TAHHBIX OTHOIIECHUH MMEIOTCSL.

T'oBOpst 0 €UHBIX «IIpaBUIIAX UTPBD» AJIS BCEX MPEANPUHUMATENEH, CIeAyeT OTMETUTD, YTO OHH JTOJIK-
Hbl OBITh JICWCTBUTEIILHO TaKOBhIMH. [Ipexme Bcero, 3TO JOMKHO KacaThCs B3aWMOOTHOIICHWHA BIACTH
u OmzHeca. [IpobiiemMa MpaBOBOTO PETYIHPOBAHUS MPEIITPHHUMATEIILCKOW NEATCIFHOCTH CETOMHS COCTOUT
B TOM, YTO HapymiaeTcss 0ajaHC HOPM YaCTHOTO W ITyOJWIHOTO B PETYIHPOBAHWU OTHOIICHHM, MO CBOCH
NPUPOJE SBJISIOIMUXCS YacTHBIMU. OCHOBOIONATAIONMMU MPUHIMIAMHU TPAXAAHCKOTO MpaBa SIBISIFOTCS
cB000/1a BOJICU3BSBIICHUS W PABEHCTBO YUYACTHUKOB. HO 3aKITIOYCHHEIC B TPaXKJaHCKOM IMPaBe BO3MOXKHOCTH
HE MCITOJIb3YIOTCS B MOJHYIO CHITY, IIOCKOJIBKY K MPUMEPY, HAJIOTOBBIM, (PMHAHCOBBIM, OAHKOBCKHUM H JIPY-
UM 3aKOHOJIATEIbCTBOM YCTAHOBJICHBI PA3JIMYHBIC OTPaHUUYEHUS JUIS OTJCIBHBIX CyOheKkTOB. [loTpedurenu
CTPafaloT HE OT TOTO, YTO MPEANPUHUMATENH 3TOI0 XOYET — OH IOCTaBICH B TaKUE YCIOBUS, KOTNa, BIO-
JKWUB JICHBTH B IIPOW3BOCTBO MPOIYKIIMH, HE PEATH30BAB €€, T.¢. He MOJIYYUB TOXO0M, OH Y)KE TOJDKEH 3aIuia-
THTH HAJIOT 3a MPOM3BEICHHYIO MPOAYKIHio. Kpome Toro, myOJIUIHBEIM HHTEPECOM OTATOIIEHBI HEKOTOPHIC
KJIACCUYECKUE KOHCTPYKLUU, HAIIPUMEP, TOTOBOP KYIUIU-MIPOJIAXKU — MNPaBUJIAMU O FOCYIJapCTBEHHBIX 3a-
Kymnkax. HepaBeHCTBO CyOBEKTOB JAEMOHCTPHPYIOT M JIBTOTHI, IPEIOCTABISIEMBIC OTIACIBHBIM CyOBEKTaM
MIPEANPUHUMATEIECKON IEITeTLHOCTH, HalpuMep, CyOBeKTaM Majloro MpeAIpHHUMATENbCcTBA. JlaHHBIN
MOJIXOJ] BRITEKACT U3 TOJIUTHUKH TOCYapCTBa 10 3alllUTe U MOACPKKe Maioro ousHeca. Ho, BcTynas B atu
OTHOIIICHUS, CYOBEKT W3HAYAILHO 3HAET, YTO ATH OTHOIICHUS HOCSAT aJCaTOPHBIA XapakTep W, COTJAIlascCh
Ha DTOT PHUCK, CYOBEKT NMPUHUMAET Ha Ce0s BCIO OTBETCTBEHHOCTH 3a CBOIO IPEIIPUHUMATEIHCKYIO HEs-
TenbHOCTh. ClielyeT MPU3HAaTh, YTO NPEANPUHUMATENIN B YCIOBUSIX PHIHOYHOM SKOHOMUKU SIBISIFOTCSI HE3a-
BHCHUMBIMH TOBApOBIACIbIIaMH (YaCTHBIMA COOCTBCHHHKAMH) U HE MOTYT JICWCTBOBATh MHAYE, KPOME Kak
peaTn30BhIBAThH CBOM YaCTHBIC MHTEPECHI ITyTEM COBEPIIICHUS CaMOCTOSATEIHHBIX, MHAIIMATUBHBIX JEHCTBUN
Ha CBOW PHMCK M O] COOCTBEHHYIO MMYIIECTBEHHYIO OTBETCTBEHHOCTh. CiieIOBaTeIbHO, IIPAaBOBOE O(POpM-
JICHUE WX JCATCIBHOCTH HE MOXET ObITh HUKaKMM WHBIM, KpOME Kak 4aCTHONpPaBOBhIM. HeoOxomammo pac-
HIUPATH chepy TPakIaHCKOro MpaBa, a He Cy)KaTh €€ IMyTeM BKJIIOUEHHUS HOPM ITyOJHUYHOTO IpaBa UM OTCEe-
YEHUS OTIEIHHBIX HOPM B MCKYCCTBEHHO CO3MIaHHBIC OTpaciu mIpaBa. KoHeuHo, pa3BHTas MpeAnpUHAMA-
TEJIbCKas ICATEIBHOCTh HEMBICIUMA 0e3 IyOIMYHO-TTPABOBOTO KOHTPOJIS U Psja HEOOXOIUMBIX pa3yMHBIX
OTPaHUYCHH, KOTOPHIE, B U3BECTHOW Mepe, CYKalOT YaCTHOMPABOBBIC TIPaBa U CBOOOIBI NpEANpPUHIMATE-
JIel, HO BOBCE HE OTMEHSIOT MX W HE M3MEHSIOT MX IOpHINYEcKOi mpupoabl. OCOOCHHOCTH OTHOIICHUH B
MPePUHUMATENBCKON cepe U UX TMPABOBOTO PETYIIMPOBAHUS «HE MEHSIOT MPUPOIBI KOMMEPUYECKOTO Ipa-
Ba KaK YaCTHOTO, HE OTMEHSIOT JICUCTBUS OOIIUX MPUHIIMIIOB YaCTHOTO TIpaBay [5; 35].

A B rpakJTaHCKOM TIpaBe, Jake IPHU HATMIUH Pa3yMHOTO ITyOJIUIHO-ITPABOBOTO KOHTPOJIS U psiia He0o-
XOJIUMBIX OTPaHUYCHHM, €CTh MEXaHU3MEBI, CITOCOOHBIE 00ECTICUNTh «EIUHBIE MPABUIIAY» JJIT BCEX YIACTHH-
KOB MPEANPUHUMATENECKON ACSITEIILHOCTH.

I'paxmaHckuil KOAEKC — OCHOBHOMW 3aKOHOJATENIBHBIA aKT, OOBEAMHSIOMNN HOPMBI YaCTHOTO TpaBa,
BKJIIOYAs M T€ U3 HHUX, KOTOPBIC OTPAKAIOT OCOOCHHOCTH MPEIIPHHIMATEIILCKONW AeATENBHOCTH. | pakman-
CKUH KOJICKC SIBIISICTCS CBOCOOPA3HBIM CTEPKHEM YACTHOTO IpaBa M 3aHUMAET IICHTPAIBHOE MECTO Cpelu
HMCTOYHUKOB MPEANPUHUMATEIBCKOTO MIPaBa Kak HanOosee CTaOWIbHBIN aKT, TapaHTHPYIONIIUH MPEANPUHI-
MaTemo HanboJjee CTa0MIbHBIC YCIOBHUS NEATCILHOCTH, BOKPYT KOTOPOTO TPYIITUPYIOTCS CIICIIHAIbHBIC 3a-
KOHBI U TIOJI3aKOHHBIE aKTHI, PETYIHPYIONTHE MPEANPHHAMATEIHCKYIO IEATeITLHOCTh. JTO, B YACTHOCTH, BBI-
paxkaeTcs B TOM, YTO «HOPMBI TPKIAHCKOTO 3aKOHOIaTeNIbeTBa Pecnyonuku Kazaxcran He MOTYT pOTHBO-
pEYUTh OCHOBHBIM HayalaM TpakJIaHCKOTO 3aKoHomarenscTBa PecmyOmmku Kazaxcram» (1.2 cr.3 'K PK).
Hanmdre npsMbIX OTCBUTOK K KOHKPETHBIM 3aKoHaM B [ paKIaHCKOM KOJEKCE CIIeyeT BOCIPHHUMATH Kak
JEATSILHOCTh 3aKOHOJIATEIIS 0 MOBBIIICHUIO POJIM 3aKOHOB B PEryJUPOBAHUHU OTHOIICHWH B cdepe mpe-
MIPUHUMATEIBCKOMN NEeATEILHOCTH:

— BO-TICPBBIX, HCKITFOYCHO PETYIUPOBAHNE COOTBETCTBYIONTINX OTHOIICHUH TOI3aKOHHBIMU aKTaMH;

— BO-BTOPBIX, chepa MPpsSMOM 3aKOHOAATEIBPHOMN perjlaMeHTAIlMH CYIIIECTBEHHO PaCIIUpEHa,;

— B-TPETHUX, MPEITyCMOTPEHO CO3JaHNE CHCTEMBI COTJIACOBAHHBIX KOHKPETHBIX 3aKOHOB, OITHPAIOTITIX-

Cs Ha SAMHYIO 3aKOHOIaTEIbHYIO 0a3y.

I'paxxmanckoe mpaBo BKIIIOYAET B CBOM COCTaB PAJl CIICHUAIBHBIX HOPM, PACCUMTAHHBIX HAa IPUMEHEHUE
HCKIIIOUUTEIBFHO K OTHOIICHUSIM C y4acTUEM MpeAnpuHuMaresneil. K HuM, B 4aCTHOCTH, OTHOCSATCS MpaBUiia
00 MMYIIIECTBEHHO-IIPABOBOM CTaTyce MPEANPUHUMATEICH, KOMMEPUYECKOM MPEACTABUTEIBCTBE, OCOOCHHO-
CTSIX BO3HUKHOBCHHS U UCIIOJIHCHUS 005A3aTEeILCTB MPU OCYIIECTBICHUH MPEANPUHUMATEIHCKON ACATSIIBHO-
ctu. OgHaKo crienu(uKa BEICTYIUICHUS B UMYIIECTBEHHBIX OTHOIICHUSIX MPEIPUHAMATENCH HE HCKITIOYaeT,
a TpeJIoiaracT MPUMEHEHHE K THM OTHOIIEHUSM OOIMUX ITOJOXEHHH TPakIaHCKOTO IpaBa, HAIpUMeEp,
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0 HOPUAMYECKUX JIUIAX, BEIIHBIX MpaBax, CICIIKaX, 00s3aTeNbCTBAX W JAp. Eciau roBOpUTh 0 BKIFOYCHUU
HOpM KopropatuBHoro mnpasa B I'K, To, o MHEHHIO LIMBWJIMCTOB, BKIIIOUEHUE B I pakJlaHCKUN KOJIEKC CTa-
Tel 00 aKIMMOHEPHBIX O0IIECTBAaX SBISACTCS BeChMa BaXHBIM [7; 31]. BaXHOCTH TaKOTo MOJX0/a ONpeeiicHa
A.JI.MaKkoBCKHM, KOTOPBIH yKa3bIBAET, YTO ITHM IMPEIOINPEAeIsieTCS OCHOBHOE COJep)KaHUe CaMOro 3aKOHa
00 aKIMOHEPHBIX OOIIECTBAaX M PEMIAeTCs BOMPOC O MOMYMHEHWH COOTBETCTBYIOIIMX OTHOIICHWUH OOIINM
nonokeHusM I 'pakaanckoro kogekca: «Cpasy CTAaHOBUTCS SICHO, UTO 3TOT 3aKOH M3 C(epbl TPaKIaHCKOTO
MIpaBa, He MPUMEHSITE €ro HOPMBI OTAEIBLHO OT HOpM ['pasknaHckoro koaexcay [8; 688].

Hapsny ¢ rpaknaHCKUMU OTHOIIICHUSIMU, KaK 3TO ObUTO YKa3aHO BEIIIIC, B IPEANIPHHUMATEIBCKON che-
pe CYIIECTBYIOT OTHOIICHUS 10 TOCYIapPCTBEHHOMY PETYJIMPOBAHHUIO M KOHTPOJIO B cdepe MpeArnpuHuMa-
TENbCTBA, OCHOBaHHBIMH Ha BIACTH U MOJYWHEHUH, KOTOPhIE BOZHUKAIOT MEX/Y TOCYIapCTBOM B JIMLE €r0
OpPTaHOB M JOJDKHOCTHBIX JIMII U SBJISIIOTCS MPEIMETOM ITyOJIHMYHO-IPaBOBOrO peryaupoBanusi. Cpeau Takux
OTHOIIIEHUI MOTYT HaXOJIUTHCS M OTHOIICHHUS, 110 CYTH, SBJISIONINECS NMYIIIECTBEHHBIMUA, HO OCHOBAaHHBIMHU
Ha aJIMUHUCTPATUBHOM MJIM MHOM BJIACTHOM IOAYMHEHUH OJHOW CTOPOHKI Apyroil. K Takum OTHOIICHHSM,
B TOM YHCJIE K HAJIOTOBBIM U JPYTUM OIOKETHBIM OTHOLICHUSM, TPAXKAaHCKOE 3aKOHOJATEILCTBO HE IMPH-
MEHSETCS, 32 UCKIIOYEHHWEM CIIy4aeB, IMPETyCMOTPEHHBIX 3aKOHONATENbHBIMHA akTaMH. YacTh TaKWX OTHO-
HIEHUH yperylIupoBaHbl HOpMaMu 3akoHa «O 4acTHOM MpeanpuHUMaTenbeTBe» oT 31 auBaps 2006 r., B cBs-
3 C 4YeM HET HeOOXOJMMOCTH pa3padaThiBaTh IS UX CICHUATBHOTO YPEryJIHUpOBaHUS KOAUMUIINPOBAHHBIN
aKT, OCTAJIbHBIC YPEryJIUPOBaHbI COOTBETCTBEHHO HOPMAaMHU HAJIOTOBOTO U (PMHAHCOBOTO 3aKOHOJIATEIHCTBA.
CymecTBOBaHHE TaKMX OTHOIICHWH W HMX B3aUMOJICHCTBHE C WUMYIIECCTBCHHBIMH OTHOIICHUSMH B cdepe
MpeANPUHUMATEIBCKOTO MIPaBa, COCTABIIIOIIMMHU IPEAMET IPaKJaHCKOTO ITpaBa, HaMH yxe ObLI0 OTMEUEHO.

I'oBopst 06 OCHOBOMOATAIOIIEM MPUHIIAIIE XO3SHCTBOBAHUS O MOBBIIICHHON OTBETCTBEHHOCTH TpPE-
MIPUHAMATEIN, CIEeIyeT OTMETUTH, YTO TPaKIAHCKO-IPABOBasi OTBETCTBEHHOCTH B chepe MpeAnpHHIMATETb-
CKOW AEATENLHOCTH SBISETCS Pa3HOBHIHOCTBHIO IOPUIMYECKON OTBETCTBEHHOCTH IMpeANpUHUMATENCH, 3a-
KITIOYAIoUIeHcsl B 00SI3aHHOCTH HAPYIIUTENS TPaXXIaHCKHUX TpaB U 0053aHHOCTEH, BOSHUKAIOIIMX B IIpoIecce
OCYIIECTBJICHHUA UM TPEIIPUHUMATEIBCKON AEATEIHHOCTH, IIPETepIieBaTh B TOOPOBOIHHOM OO MPUHYAN-
TEJIHHOM IOPSAIKE HEXeNaTebHbIE NMYIIECTBEHHBIE MTOCIEACTBHS B BUE JINIICHNUS TPAKIAHCKUX MPaB WK
BO3JIOKEHUS HOBBIX HJIU JOMOJHUTEIHHBIX TPaKJaHCKO-TIPABOBLIX 00S3aHHOCTEH B MOJIB3Y JIMIIA, ITPaBa KO-
TOPOTO HAPYIIECHBI.

Mpl yke OTMEeYalH, 9TO JJIS JIOCTHKEHUST MaKCUMaTbHOTO () (deKTa MPaBoBOTO peryaupoBanus B che-
pe ImpeanpuHUMAaTeIbCTBA HEO0X0ANMA pa3yMHAsl COPA3MEPHOCTh MEKAY MyOIMYHBIMA U YaCTHBIMH WHTE-
pecaMu, KOTopas «He MEHSET IPUPOJIbI KOMMEPUECKOTO IpaBa KaK 4acTHOT0, HE OTMEHSIET JeHCTBHs 00X
TIPUHITUIIOB YaCTHOTO TIpaBay [5; 35].

Bananc myOnmMYHO-TIPaBOBBIX W YaCTHONPABOBBIX HHTEPECOB B KAYECTBE CIICIMAIBHOTO MTPHUHIIUIIA Tpa-
XKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH BBICTYHAeT B JABYX acCHEKTax: COAEP)KaTeIbHOM (COLMAIBHO-
MPaBOBOM, MaTepUabHOM) H (hOopMallbHOM (TeXHUKO-topuaunueckoM). [lox cojepikaTelbHBIM acleKTOM
CIeayeT MOHUMATh OOBEKTHBHO CYIIECTBYIOIINE MHTEPECH, OMPEACICHHYIO MKaly IeHHOCTeH (Omar),
Ha MOJyYyeHre KOTOPHIX HaIlpaBJICHBI eicTBUS CyObekToB. CloJja OTHOCHUTCS PEIIeHHE BOIIPOCOB O TOM, Ka-
KOBBI TIPUOPUTETHI ATOM IIKABI, T.€. KAKOH WHTEPEC MOUICKHUT IIEPBOOYEPETHOMY YAOBIETBOPEHHUIO, OT Ye-
T'0 3aBUCHT TaKas MPOTIOPLKS, IPY HATHYUHN KaKHX O0BEKTUBHBIX M CYObEKTHBHBIX YCIOBUI OHA CYIIECTBY-
€T U COXpaHsAeT 3HAYMMOCTh C TOYKH 3pEHUs LieJiel 1 3a/1a4 IPaBOBOTO PEryIUPOBaHUS.

TeXHUKO-IOpUANYECKUN acleKT JOJDKEH MPOSBIATHCS B COOTBETCTBYIOIIMX CPEACTBAX BHIPAKCHHS
JIOCTUTHYTOTO OanaHca Ha YpOBHE 3aKOHOJATEIhHBIX aKTOB, B TOM YHCIE B (POPMYJIMPOBAHUU e 3aK0-
HOTIPOEKTA, €r0 MPUHITUITOB, OOIIUX ITOJIOKEHUH, a TAKKE KOHKPETHBIX Mpeanucanuii [9].

Ceituac Takoii O6anaHnc coOmogaercsi He B OIHOW Mepe. OCHOBHBIE OHATHSA, OTHOCSIIMECS K OIpere-
JICHUIO OCHOBAHMH TPakKIaHCKO-TTPABOBOI OTBETCTBEHHOCTH B c(pepe MpeAnpHHIMATETHCKON AeSITETFHOCTH,
c(OpPMHPOBAHBI ¥ MMPUMEHSIOTCS B KOHTEKCTE MyOJIMYHO-TIPABOBOM KyNbTyphl. [1o3TOMY mpH3HAK ITyOinHy-
HOCTH TPakJJaHCKO-IIPaBOBOI OTBETCTBEHHOCTH MOJIYYMJ JOMUHHPYIOIIEE 3HAUEHUE B MPOLIECCE OCMBICIIE-
HUS KaTEeTOpHUH «BHHA» M «PHUCK». B pe3ynbrare modydeHbl BBHIBOABl OTHOCHTEIHHO TOTO, YTO OTBETCTBEH-
HOCTb CyOBEKTa MpPH OCYIIECTBICHWU NPEANPHUHIMATEIHCKONW AEATEIHHOCTH HECOM3MEPHMO BBIIIE, YeM
Y BCEX JPYTUX YYaCTHUKOB I'PasKAAHCKOTO 000pOTa.

Takoe oTCTyIUIeHHE OT IOPHAUYECKOTO PAaBEHCTBA OOBIYHO MBITAIOTCS ONMPaBAaTh C MO3UIUH €lle He
YCTOSIBIINXCS PHIHOYHBIX OTHOIICHHA, MMOCKOJBKY MPH Pa3BUTON PHIHOYHOW DKOHOMHKE IOBBIIICHHAS OT-
BETCTBEHHOCTH IpEINpUHAMATENEH HempreMieMa, TUCKPETUTHPYET 3aKOHOAATENs, a TIOTOMY MOPOK 3TOU
KOHCTPYKLHUH, KaK MPaBUIO, JOJDKEH ObITh ycTpaneH. OIHAaKO OPHEHTHPOM MOYEMY-TO BCE PABHO OCTAeTCs
myOIMYHO-TIpaBoOBas KyibTypa. LleHHOCTH K€ 4aCTHONPAaBOBOW KyJIBTYPHI, COCTABIISIONINE YacTh MPABOBOTO
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HaCJIeUs, BOCIIPUHSATOTO COBPEMEHHBIMH MPABOBBEIMY CUCTEMaMHM Psijia €BPOIECHCKUX TOCYIapCcTB, BO BHU-
MaHHe MPAKTUYECKU HE PHHUMAIOTCS.

U sromy Toke HaxomuTcs oObsicHeHHE. [IpaBOMOpsIIOK OXpaHseTcsl rocyIapcTBoM. MIMeHHO myOmmy-
HBbIC aCIEKTBl B PE3YyJIbTaTe MX TEOPETHYECCKOTO OCMBICIICHHUS MOCTYXHIU OCHOBOW IS TPaJUIIMOHHBIX
B OTEUCCTBEHHOM IPABOBEJICHUH OINPENEIICHUIA MOHSATHS FOPUJINYECKON OTBETCTBEHHOCTH, BBISBICHHS €€
npuHIMIoB 1 GyHKmiA. TeM caMbIM co3faHa cBoeoOpasHas «IIyONUYHAs CHCTeMa KOOPAWHAT» FOpUande-
CKO# OTBETCTBEHHOCTH, B KOTOPYIO T'Pa)JIaHCKO-TIPAaBOBAsi €€ Pa3HOBUIHOCTh BKJIIFOYAETCS OOBIYHO C OTrO-
BOPKaMH, TaK KaK UMEET SIPKO BHIPAKCHHOE OTIMYNE — MPE3yMITIIUIO0 BHHBI (BMECTO OOBIYHOMN IS ITyOIHY-
HOH cdepsl MPe3yMIIITINN HEBUHOBHOCTH).

Mexy TeM, eciii B BOIIPOCAX TPaKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH B cepe mpennpuHUMATEIb-
CKOH JIeSITeTLHOCTH MOCIIEIOBATEILHO PYKOBOJICTBOBATHCS MPUHIIMIIOM OajlaHCa MyOJUYHO-TIPABOBBIX U Ya-
CTHOTIPABOBBIX HHTEPECOB, TO HEOOXOIUMO YUECTh HE TOJIBKO acleKT BHEIIHETO NPUHYXKIICHHS, HO ¥ BHYT-
PEHHHUE 3TUYECKUE KOMIIOHEHTHI, MOpaIIbHbIE KPUTSPUH U OLIEHKH JIeIOBOr0 00opoTa. ITpu Takoi mocTaHoB-
K€ BOIMPOCa KOPPEKTHO KJIACCUYECKOE MPOUYTCHUE TTOHITHUS BUHBI B OTHOIICHHUSX C Y9aCTHEM TpPEApUHUMA-
TeJel KaK HeCOOJIOICHUSI TOTO MOBEACHUS, KOTOPOE TpeOyeTCsS MpaBOM, BKIFOYAs HAJJICKAIIYI0 Mepy 3a-
OOTIUBOCTH OOBIYHOTO TpenpuHUMaTelis. JJpyrumu ciioBamu, B cepe MpUMEHEHUS TPaXIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH B chepe MPeIPUHUMATENILCTBA BAYKHO HE TOJIBKO BHEITHEE MPUHYKICHUE, HO U BHYTPCH-
HEe CBOOOJIHOE yOeKIeHUe 3a00TIMBOTO MPEAIIPUHUMATENS, €T0 «MOPaTbHOE CaMOOOS3BIBAHUEY MPOSBIISAThH
TaKoe JKe PBEHHUE, MPHIIICKAHUE K MHTEpecaM KOHTPAreHTOB, Kak M K CBOUM COOCTBEHHBIM. TakuM o0pa3zom,
TO, YTO MBI Ha3bIBa€M TOBBIIICHHOW OTBETCTBEHHOCTHIO, HA CAMOM JIeJIe CBS3aHO C MEpOi 3a00TIMBOCTH.
TeMm caMbIM Ha TIPEANPUHUMATES, TIO CYIIECTBY, BO3JIOKEH PUCK OTBETCTBEHHOCTHU 32 HEHA/IJICKAIIYIO Me-
Py 3a00TJIMBOCTH, T.€. OH, TOMHUMO TIPOYETO, PHCKYET €Ille U HACTOIBKO, HACKOIILKO TaKyI0 3a00TIMBOCTh HE
MIPOSIBILIL.

B coBpemeHHOI paBOBOI TPaKTOBKE PUCK HEUTpaJICH 1O OTHOIICHUIO K MOPAJTH, TOT/[a KaK BHHA UMe-
€T OMPEICICHHYIO THYECKYIO CTOPOHY. IMEHHO Takas pa3HOMOPSIKOBas CYIIHOCTh HE MO3BOJISET C JIOCTa-
TOYHOHU CTETEeHBI0 KOPPEKTHOCTH TOBOPUTH O TOM, YTO BHHA SIBIISICTCS YACTHBIM CIyYaeM PHUCKaA, UX HEINb3sl
OTOXIIECTBIIATH. DKOHOMUYECKAsl e WHTEPIIPETAIUS PUCKA B MIPEIITPUHUMATEILCTBE OJMKE K MOPAITBLHBIM
aCreKTaM, 4TO B OOJIBIICH CTENEHM COOTBETCTBYST KJIACCUYECKHM IPABOBBIM IPEACTABICHUSIM O PUCKE
y topuctoB JIpeBHero Prma. Takoe ocMBICIIEHHE TIPEAIoNaracT 0ajianc myOIMIHO-ITPABOBBIX U YacTHOIIPA-
BOBBIX HavaJl, MPOSBISIEMbIN, B CBOIO OYepe/lb, Uepe3 COOTHOIICHHE KATErOprUii CaMOCTOSITEIEHOCTh — JI00-
POCOBECTHOCTh — BHHA — PUCK. Eciu BOCIpUHUMATh WX TOJILKO C MO3UIHI BHEIIHETO MPHHYXKICHUS, TO
MOJYYHM, JICHCTBUTEIBHO, TCOPUIO «BHHOBHOTO Havaja ¢ UCKIIOUCHUSMUY, & IIPH TONBITKE OOBSICHUTH CY-
MIECTBOBAHUE TAKUX MCKIFOUCHHI — pa3InyHble TPAKTOBKH BUHBI U PUCKA, OOCYXKICHHUE HEKUX HOBBIX OC-
HOBaHMI TPa)KJIaHCKO-TTPABOBON OTBETCTBEHHOCTH B c(epe MpeanpuHUMATeNLcTBA. Ecimm ke oOpaTuThes
K MEPBOHAYAIILHOMY, KJIACCUYECKOMY JUISl BCEH ITUBHIIMCTHKU CMBICITY Ha3BaHHBIX KAaTETOPHIA, BHISIBICHHO-
MYy, IO CYIIECTBY, PUMCKUMH IOPUCTAMH, TO IPAXKJAHCKO-TIPABOBasi OTBETCTBEHHOCTh B OTHOIICHUSX C y4a-
CTHEM TIpeIPUHUMATENEH YKe He OYeT MPEICTaBIAThCS «TOBBIIIICHHON.

Takum 00pa3oM, BOMPOCH CUCTEMATHU3AlUN 3aKOHOAATEIhCTBA B cpepe MpenrpUHUMATEIBCKON Jies-
TENBHOCTH TPEOYIOT NaNbHEHINETO JeTANBHOTO aHaJIH3a.
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KacinkepJiik KbI3MeTTI peTTeyuri 3aHHaMa Kyiieci Typajibl MaceJiere

Makaina Kazakcran PecnyOnnkachiHAaFbl KCIKEPIIiK KbI3METTI PETTEYIli 3aHHAMAHBI IaMBITy MaceJiesIepine
apHanFaH. KapacThIpbUIaThIH Cypak FajbIMIap, COHAAH-aKk KocilKepiep apachblHAa KbI3y MiKipTanac
TYZABIPabl, COHBIH ilIiHAe KOPCETIIreH asiia KaTblHACTapAbl THIM/I PETTeye 3aHUIbIFAPYIIbIFa YIAKSH YMIT
apragpl. KyKbIKTHI KOJIIaHy TXIpHOECiHIH MacenenepiMeH Karap, KOCINKepTiK KbI3METTI KYKBIKTBHIK
KaMTaMachI3 €Ty CyparblHa YJIKEeH KOHLUI OelyiHe KOCIKepIIik KOJEKCTI OHJIey Typaibl MenriM cedern GoIIbL.
ABTOp KoCINKepIiK asiChIH/Ia 3aHHAMaHBI JKeTUIIpyre GaillaHpICThI KO3KapachlHAa 63 YCTaHBIMBIH GasHIaIbl.

A.S.Kizdarbekova

To the question on systematization of legislation adjusting entrepreneurial activity

Given article is devoted to problems of progress of the legislation adjusting entrepreneurial activity in the
Republic of Kazakhstan. The given question is subject matter of the spirited debate both among scientists,
and among businessmen which put hopes upon the legislator regarding effective regulation of relationship in
the specified area. The decision on formation of the enterprise code became the reason for enhanced attention
to questions of legal guarantee of businessmen activity alongside with problems of law enforcement practice.
In offered work the author states the position in a sight at perfection of the legislation in area of business.
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@paHyaii3uHT APTHIHBIH KAJBINTACYbIHBIH TEOPHUSJIbIK acleKTijiepine
JKAJMbI CHNIATTaMa

Kocinkep:ikTiH WHHOBAlLlMsAFa HETi3Jeiyi OChbl 3aMaHFbl TallallKa JKOHE TYTHIHYLIBUIAD CYpaHbICBIHA cail
KbI3METTEp MEH Tayapiap YCBIHBICHIMCH I[IApPTTaJaThIHBIH €CKEPCEK, OJI calaja HMHHOBALMSJIBIK
TociugeMenepai, epeKmenikTepal Koinany KakeT. COHOBIKTAH Oa ocipece IIAFBIH JKOHE OpTa Ou3Hec
cajachlHOa MAaHBI3IBUIBIKTHl aTKapaThlH (QpaH4Yaii3MHITIK JKYHeHiH pomi 30op. PpaHyall3uHT apKbLIbI
KOCIMKepIIiK calaHblH JaMyblHa «TBHIH» 9pi jKaHa cepliH Oepyre Oomaipl, aleMre TaHbIMAl, canaibl OOJIBII
caHanatelH OeleNli cayza MapKalapblHIAFbl OHIMICPAiH OTAHIBIK HAPBIKKA €HYl )KOHE 1€ ONapibl OHAIpY
OoiipiHIIA TOKIPUOCTUTIKTI MEHrepy Jkac MEMIICKETIMI3[AiH JKOHOMHKACBIH IKAHJAHIBIPYFa JKaHa
MYMKiHZiKTepAiH OipiH KamTamachi3 erefi. Makanaaa ockl (QpaHYail3MHT MIAPTHIHBIH KaJbINTACYBIHBIH
TEOPHUSUIBIK aCIEKTiJIepiHe JKajIbl cunaTTaMma OepiireH.

Kinmmi co30ep: $hpaHuaii3unr, Kacinkepiik, Ou3Hec-xo00a, cayqa MapKachl, TEXHOJOTUs, HOY-Xay, alpbIKIIa
KYKBIKTap, KOCIMOpPBIH, KOMIAHUs, IIAPYyallbUlbIK CyOBbeKTiiep, QpaHYail3uHITIK OH3HEC, ONeMIIK
9KOHOMHKa, XalbIKapajiblK (paHual3UHTI acCOLMALMACHI, AHTHUTPACTIK 3aHJBUIBIFBI, XaJbIKapajblK
caparniubuiap, OU3HeC anayblTTapbl, HHBECTHLIUATIAY.

«®Dpanuaiizuary TepMuHi GpaHiy3gik «franchise» ce3iHeH TybIHIAN OTBIPHII, OKSHIUIIIK, SPEKIICIIK,
KaThICy KYKBIFBI» MarblHACBIH Oinmipeni, Oyl — e3iH-e31 aKTaraH, ChIHAIFaH TEXHOJIOTHIApIBI UTEpY,
OHTiN, aTaKTHl Tayap MapKachlH KOJIAaHy, KaHa 1CTi Kypridy OOUBIHIIA OKYyJaH OTy JKOHE COJI KbI3MET €Ty
OapbICBIHAA KaKeTTI KeHecTep ally MYMKIHIIUINriH MeHrepy. SFHM, OHrini Koacimkepiepnin Oipeyi
(ppanuaiizep) e3aepiHiH TayapiapblH, KbI3METTEPIH OTKI3y HapLIKTApBIH KEHEHTYy »oHe Oacka 1a
HapBIKTapIbl JKayjam ady apKbUIbl JKaIbl TaOBICTBUIBIK MOJIICPIH YIFAUTy YIIIH «OM3HEC-KOOaHBIH)
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YIITiciH (cayia MapKachlH, TEXHOJIOTHSICBIH, HOY-XayblH JKOHE T.0. alpBIKIIa KYKBIKTapbIH €HI13€ OTBIPHIIN)
o3ipiiern, OHBI MalJanany KYKBIFBIH HAPBIKTA JKBUIAM TaHBIMAJJIBUTBIK TTeH TaOBICTBIIBIKKA KOJI KETKI3Y/Ii
Ke3jereH, Oacka Oip kocimkepre (¢panuaiizmra) Oenrimi Oip TeNeMIiK HETi3[e YCHIHYBIH (OTKI3YiH)
KapacThIPabl.

Ocel  exi KocimkepiH (KOCIMOPHIHHBIH, KOMIIAHHUSHBIH, MIApYaIlbUIBIK CYOBEKTIIEPIiH)
apachIHJaFbl KAaTBIHACTBHIK JKaFAaibIH TYNKI MakKcaThl €Ki JKaKThIH na Oenrimi Oip maiiga amybrH
Ke3aeyldeH TyblHAan oOTblp. CoHABIKTaHAAa (paHYAM3WHTTIK KaThIHACTApIbIH >KUBIHTBHIFBI, HETi3Ti
MakcaTTapbl Mmainga aiy OOJBII CaHaJaThIH KOCIMKEpJiK KbhI3METTI cumarTaapl. OChl  cumar
(bpaHIali3UHTTIK KBI3MET AapKbBUIBI ©3 KOCINTEepiH KYPYIIBl MMapyambUIBIK CyOBEKTIICpIiH ic-
opekeTTepiMeH OaillaHbICTBl OONFAHABIKTAH, «(QpaHUYaW3UMHITIK OW3HEC» YFBIMBI KaJbINTACAbI.
OpaHUa3WHTTIK OW3HEC KOCIMKEePJNiKTIH Oip camacel TYPFBICHIHIA, ©3iHe (paHIal3WHTTIK
KaTbIHacTapra THecUri OapnbelKk Oenrijepmai, epekmenikTepai eHrizemi. Ocbkl  aTaraHBIMBI3IAM,
¢paH4aii3uHr OW3HECTI YHBIMZACTBHIPY MEH JaMBITYIOBIH Kasipri 3aMaHFBl Yyirici peTiHze
KaJBINTaCKAHABIKTaH, alJAbIMCH, Kbl «KOCIMKEPIIK» YFBIMBI MEH OFaH KATHICTHI CUIaTTamaiap]ibl
KapacThIpFaH bl OPBIHBI caHaWMBI3 [1].

Kacinkepmik ¢eHoMeHi epTe Ke3aeH Oepi aJeyMeTTiK-DOKOHOMHUKANIBIK FRUIBIMHBIH Ha3apblH aynapyna.
JKanmel epkeHUETTIH 1aMybl MEH a3aMaTThIK KOFaM MEH KYKBIKTHIK MEMIICKETTiH KaJbINTACYBI, aIaMAapIbIH
JKEKE TYJIFAIIBIK UICSIaAphIHBIH Mai1a 00JIysl MEH OHBI iICKE achIpy KaXKETTLTIT1, )KEKEe MEHIMKTIK KbI3METIICH
MIYFBUTIAHYIIBUTBIKTEIH, ©piC amybl, HApBIKTHIK 3KOHOMHKA MEXaHH3MICPIHIH KEH Tapalybl KOCIIKEPIIK
KBI3METTIH Maiia 00Jybl MEH OCKyiHe ceOert OOIbI.

ATFamkpIga «KOCIMKEPIK» mayekendinik Co3IMEH Oepijice, ail KOCIIKEp Tayapiap MEH KBI3MET
eHIpiciHe OalIaHBICTBI TYBIHAANUTBIH COJ TOYCKEIITIKTI JKOHE JKayalmKepIIUTIKTI 63 MOWHBIHA ajlaThIH
Tyira peringe cumartangsl. Puuapn Kantwmmmmon 1725 KbUIBI  KOCIIKEPIIKTI  TOYEKENIITIKTI
KaOBIIAAayIIbl KBI3METIICH OaiIaHBICTHIPBIN, OipakTa KOCIMKEpJepli KamuTal CajJbIMBIH KaMTaMachl3
€TeTIH JKOHE MCHIMKTIK €HOCK IeH pecypcTapAbl KOJMAaHYIIBl TYPFBICBIHAA JKIKTEN KapacThIpFaH.
Kocinkepnik op Typni enmepae Oipkatap TyiFamapmeH 800 >KbUIABIH KeJeMiHAE opKalai TyciHAipine
OTBIPHII, FBUIBIMU 9/1eOUeTTEep i€ OHBIH Ma3MYHBI 9p TYPJli TAJIKbUIaHYyIa.

®paHYai3UHTTIK OW3HECTIH OYTiHTT MOHIH aWKBIHAAWTBHIH TYI HETI3MIH KaJBIITACYBIHA IOy
XacalThIH O0JIcaK, OHBIH Naiga 007aybl MeH gaMybl S00 KbUIJAH aCTaM YaKbITThl KAMTHJIBI JIETEH sKOpamall
Oap. ArbutibiH TUTIHIH OKcopaTeik cesmiri «franchisingy 1559 KbuUThl KOPOIBAEPAIH 63 KON aCTHIHIIAFHI
ajaMaapblHa, aKCyWeKTepiHe YChIHFaH KYKBIKTAPBIHBIH JKUBIHTBIFBI PETiHAE cumartanca, an «franchises»
OJIapABIH cay/ia XKYPri3y YIIiH OpHBI TYPFHICHIHIA TYCIHIIPiITeH.

Ocbl TYCIHIKTI jk€Te KapacTbIpaThlH OoJicak, OyJl >karaiigarel OapiblK MEHLIIK Heci Omilik OackiHAa
OTBIPFaH MaTIIaFa THeCUTi OONFaHABIKTaH, OHBIH YCHIHFaH alphIKIIA KYKbIKTapbIHAH Oenrini 0ip KocinKepIik
KBI3METTET1 iC-0peKeTTep TYBIHIAM KOoWraHbl eKiTanai Oojica aa, (hpaHYaH3UHITIH «aMPBIKIIA KYKBIKTApP/IbI
VCBIHY, KEHULTIKTEP Oepy, epEeKIIeTKTI TaHBITY» Oenriiepi KoaaanpuiFad. SIFau, paHdai3uar 6ackapyasH
0ip ¢dopmacel TYprBICBIHAA cuUNaTKa Me OOMNbIN, 0AaCKapyIUBIHBIH TAINCHIPHICHIH OYJDKBITIAN opi KbUIIam
OpBIHIAFaHIIAPFa, OHBIH OEKITKEH epekenepiH Oy30araHmapra <«KBUIBI KO3Kapac» TaHBITY MaKCaThIHIA
YKEHITIKTI YCHIHYIIBUTHIKIICH CHITATTAJIFaH.

Ocbl CHAKTHI €XKelri TpeKTep MeH puMIikTepae Oip-OipiepiHe Kapy-Kapak IEeH KHiM-KEUIeKTi
(paHvaiizu kelici apKpUIbl cayJanackaH AereH sxopaman Oap. OpTa Facwlpiapaa, MbIcajibl, AHIIIHS KOO
©31HIH aKCYWEKTEpiHe CANBIK JKHHAY KYKBIFBIH YChIHA OTHIPHII, OJIAPABIH OCHI aTKApFaH KhI3METTEpi YIIIiH,
KUHAKTIFaH TYCIMHIH Oip Oemirin KangeipraH. COHBIMEH KaTap >KOpPMEHKeNep OTKi3y, Oaszapiapibl
yiBIMAACTBIpY, TapoMaap, Cy KeJiKTepiMeH axamiaapisl TachkManjay, aH ayjay, XKojmap caly Hemece
aFBUIIIBIH CHIPACHIH OHIIPY KYKBIKTAPBIH CATHIN ay MYMKiHAIKTepi OonraH. XIX-mIbl FacekIpabiH OackIHIA
coll ¥npIOpuUTaHusAna «OaiIaHBICTRIPEUFAH Yiiep» Xy#eci enrizinren. OHBIH HeriziHae Oenrimi Oip
OHIMIIEPMEH cay/a >KYpri3y KYKbIFbIH apHaibl JIMICH3UACH O0ap KepyeH capaiiap (KOHaKTap TOKTall, JIeM
aJaThIH JKep) uenepine YChHpUTFaH. OChIHIal MEHIIIK HeNlepiHiH OipKaTaphl KEePyeH capaiiapapl JTAWBIKThI
JICHTeiie YCTall, JIUIECH3Us TOJeMIepiH Toleyre Kapaxarrapisl nemjaeHe anmarad. COHJIBIKTaH Ja chipa
KallHATYyIIBIIap KEpyeH capail nesiepine Kaphl3fa KapakaT IIeH JKallfa 63 MYJIIKTEepiH YChbIHA OTBIPHII, €CeciHe
oJlapra ©3 ChIpallapblH JKoHE 0acKa Ja eHIMAEPIH eTKi3yae (ppaHuyal3uHITIK XyHeHi KonnaHa OinreH. Tarbl
na Oip ochl aTairaHra ykcac »o0a, XV-mi raceipaa Mcemanus marmaiimel Xpuctodop KoiaymOka, oHBIH
aIllKaH JKepJiepiHe YCTEeMIIK KYPHII, cayJaHbIH JaMyblHaH Oenrifi Oip maimaHbl ainy KYKbIFbIH YcbiHFaH. OcChl
noiiekTemenep, (ppaHuaii3MHITIH OacKapyIIbUIBIK (opMacbiHaH, OM3HECTI YHBIMAACTHIPY MEH AaMBITyJa
MYIJCTUTIKTI  apTTRIPaThlH  Kypall TYPFBICKIHIA JkoHe e XIX-mer facelpgan  Oacram  eHIIpyIIi
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CDpaHLIaVIISVIHF LWapTbIHbIH KalbIiNTAaCYybIHbIH,...

KoCIIIKepJIepAiH 63 OHIMIEPiHIH HapbIKTa TYPaKThl TYPHAE CaTbUIybIHA CENTITiH THUTI3€TiH iCKepIliK Kyhe
peTiHAeri cumaTTaMachlH aHbIKTalabl. Herisgememi3miH — mojeni  peTiHAe, SFHH (QpaHYai3HHITIH
KOMMEPIHSAIBIK KBI3METICH CUMATTAJIBIHATHIH aJFalIKel MBICATAAPBIHBIH Oipi, XIX-msl FackIpAplH opTa
meHinae ['epmanusna OaliKanFaHIBIFBIH aTal eTyre Oojanasl. Byn ke3eHae HeMICTiH ChIpa alllbITyLIbLIAPHI
©37ICPiHIH epeKIe OHIMIEPiH TaBepHa MEHIIIK HeJICPiHIH caTyblHa KYKBIKTHI Oepy OOWBIHINA e3apa ImapT
kacarad. OcCbl moliekTeMere OaiJIaHBICTBI «GhpaHYaW3WHT» TEPMHUHIHIH KOJIJAHBUIBII, (paHIai3UHTTIK
KaThIHACTAP/IbIH apHANBl KY)KaTIeH paciMaenyiHiH OM3HECTIK YpAiCTi TaHbITKaH Mep3imi petinae 1840 sxbun
caHajiras [2].

OJIEMIIK HSKOHOMHKAHBIH JaMybIMCH OalJIaHBICTHI, (PpaHUYaii3MHT TYXKBIPBIMIAMAachl Ta e3Tepin
OTBIPFAHIBIFEIH XaJIBIKAPATBIK (DpaHIaii3uHT aCCOIHUAITUSACHIHBIH MOJIIMETTEpiHeH Oaiikai amambr3. OchiFaH
OaiinmaHpICTBl (ppaHUYAMBHHITIH SKOHOMHKAIBIK KATBIHAC TYPFBICBIHAAFBI TYKBIPHIMIAMAchlH KeJlecien
TONITACTRIPYFa OOJIAIBI:

1840-1880 xputmap. byn keseHme ¢paHYal3MHT KYPBUIBIN, ©pic aja OacraraH eHAIpyIIi
KOMITaHUSUTApBbIH KOCIIKEPIiK KhI3METiH >KaHAaHABIPYLIBl Kypanbl icmerTec OonraH. Ic TireTiH mammHa
OHJIpyMEH alHambIcaThlH «3WHTep», CyCchIHAap eHAipiciMeH alHanbicaThiH «Koka-Koma», aBTromMoOmib
WHAYCTPUSACHIHBIH HETi31H Kamaymbuiap «J>xenepan Mortopey, «Dopa» aMepuKaHABIK KOMITAHUSIIAPBIHBIH
03 OHIMJIEpiH KEH TapaTy MaKcaTbhlHAa cayAa MapKajapbl MEH TEXHOJOTHsJIApHIH (paHuYaid3uHITIK HeTizae
ychiHa OacTayblH KenTipemi3. byn kommaHusmapislH (paHYaii3WHITIK KBI3METiHIH HeTi3i, TayapiapbiH
OHMIIPY MEH cayJalacyIblH €peKIle KYKBIFBIH Oenriai Oip ayMaKTarbl TOyelCi3 JUCTPHOBIOTOpIIAp MEH
KOCIIOPBIHAAPFa TOJIEMIIK IIapTTa YChIHYJIapbiMeH cunatTaarad. Ocbl Ke3eHal (ppaHYai3uHITIK OM3HECTIH
aJIFallIKpl Karugalapbl MEH TYN HETi3AepiHiH KaJbIITAaCybIHBIH OacTamMachl TYPFBICHIHIA KapacTbIpyFa
Oomnazpl. OUTKEHI aTajafaH KOMITAaHWsJIAP OYpPBIH IIBIFBIHAAP MEH TOYCKEIUTIKTIH JKOFApFBl JACHTCHiHIEeT1
(hakTOpITApBIMEH CHITATTAJATBIH jKaHa TEPPHUTOPHUIAPABl KHBIHABIKCHI3 MEHIepyre MYMKIHTIK OepeTiH,
Ka3ipri 3aMaHfbl (paHYal3MHITIK MOMIiJIENEpiH TYMHYCKACHl CaHAJIATBIH, ()paHYal3MHITIK e3apa MapT
APKBUIBI KOCITKEPIIK KBI3METT] JaMBITYbI KOJIFa ajiFaH.

1880—1950 >xpumap. AMEpHUKaHbIH JKOHE allIBIHFBI KaTapiibl enaepain (['epmanns, ¥ mei0puTanus xKoHe
T.0.) Ke#bip KajajmapblHBIH Kellle TachiMalAaylIblIapblHa MOHOHONUSUIBIK (paHIIN3aHbl, COHBIMEH KaTap
Kopi3 KyObIpmap >kyieciH maiimanaHyra >KoHE Je Cy, ra3, COHbIpa 3JIEKTp KyaTbl JKyienepiH KoJaHyFa
(dpanmm3a yceIHBUTA OacTamel. EKIHIN AYHHEXKY3UTIK COFBICTAaH KEHiH Tayapiiap MeEH KbI3METTepre
KOKETTUTIK apTa Oacrar, KOHaK Yii, MEiMaHXaHAJIBIK-TYPUCTIK CEKTOpJIap MEH KOFaMIBIK TaMaKTaHIBIPY
WHAYCTPUACHIHBIH T€3 JaMybl YIIiH (paHuYai3uHT ©Te KONANIbL, opi TAOBICTHI OU3HEC YATiCi OOJBIN CaHAIIBI.

1950-1990 xbuimap. Byn keseH (paHYal3MHITIK KaThIHACTAp apKbUIbl OM3HEC YPIICIHIH JKbUIIaM
SKIMHAUTIKTICH JaMybIH alKbeIHAaiael. OChl Mep3iMIe CYT KOKTEHII OHipici YIIiH ammapaTTap CaTyIIbICHI
Poit Kpok, araiibiaabl MakgoHnanparapMen 0ackapsuiaTelH «CaH-bepHapanHO» KbulgaM KbI3MET KOpCeTyIi
MapKUHT-A9MXaHACBIHBIH OM3HEC (paHIIN3achiHa KYKBIKTHI CAThIN aJIBII, Ka3ipri yaKbITTa aJieMre TaHbIMall
TaMaK MHAYCTPHUACHIHBIH ipi JKETICIH KypFaHIBIFBIH aliTa KETKCH JKOH.

1990-2005 xpurmap. AMepuka )oHe dKOHOMHUKACHI TaMBIFaH OJIEMHIH aJIIBIHFBI KaTapibl elaepiHie
(paHYal3UHTTIK KOMIIaHUSITIAPIBIH YJIECl JKaNIbl HAPBIKTHIH cayAa KeJIEeMiHiH jKapThIChIHA YBIK MOJLICPiH
KamThIabl. 2003 KbUIIbIH OachiHA dJIEMHIH alABIHFBI KaTapiibl 40-Ka KybIK emiHae 1,6 MiIH GpaHvyai3uiap/sl
nemaeHren 16490 dpanuaiizepiep 23 MIH agamMAapabl )KYMBICTICH KAMTH OTBIPBII, KBUIIBIK aifHATBIMBI
1,5 Mapa noss. KypalThiH GppaHYaii3HHTTIK OM3HECTIH KBI3MET aTKapybIH KAMTaMachl3 €TKEH.

OpaHuali3UHITIK OM3HECTIH JaMy ABOJIIOLMSICHIHA KO3 XKYTipTceK, ayFamkpiHa (1840 x.) dpaHuaii3uHr cot
KE3€HJIC 63 KOCIMKEPIIiK KbI3METIH JKaHAaHABIPY/IbI KO3IETeH KOMIIAaHUUTApABIH OM3HEC KYPasbl icrieTTec Oosica,
Oeptin kene (1880 >k.) Tek KaHa >KEKe MEHLIIK KOMIIAHMSJIAD €MeC MEMJICKETTIK, AlMAaKTBIK, >KEpriTiKTi
OKIMIITIKTIK MEKEMeNep MEH KbI3MET KOpPCETy CalachIHAAFbl KACIOPBIHIAPIBIH ic-opeKeTTepiHAe KOJIaHblIa
OacTaraH, all ©TKEH FACBIPJBIH OpTa IIECHIHESH OacTar caHaJbl Typae OW3HECTepiH AaMBITYIBI KO3IETeH Kas3ipri
3aMaHFBl KOCITOPBIHAAPBIH KaJIBINTACYBIHAAFRl VITUIIK CHITATTHI TaHbITCa, an 90-mbl >KeimapaaH Oacrar,
(paHuaiBUHITIK OM3HEC OJEMHIH aIABIHFBI KaTapibl eNAEpiHiH SKOHOMHUKACBIHAA cajla TYPFBICHIHIA
JAMYTITBUTBIKKA KOJ AKETKI3II, KOCITKEPITIKTI YKaHAaHABIPY/IBIH JKaHa YIrici peTiHe TONBIKTAl KOPIHIC TalKaH.

JKorappImarel JBOJIOMUSIBIK o3repicTep (paHYaW3WHTTIK OW3HECTIH KaJBIIITACHII, JaMYybl
(paHYai3MHTTIK KaTbIHACTAP apKbUIbI KATBICYIIBI JKaKTapIblH MYIICHIKTEPiH €HT13€TiH KbI3METTEPIiH
YpAiciMeH THIFbI3 OalIaHBICTBUIBIFBIH aWKbIHAAHABL. OcChl (QpaHUYal3MHITIK KaTblHAC, (QUPMaJbIK
aTtaylbpl JKOHE cayJalblK OeNriHi HMeMJACHYIII-KOCImOpbiH «(ppaHdaiizepaidy», ©31HIH (QupMaibiK
OeJrinepiH KOJAAaHyFa KYKBIKTBI «CaTKaH» KOCIMKEpiep MEH KOcimopeiHAAp (KYKBIKTHI KOJIJAHYIIBI)
«(ppanuaiizm» apacbelHOaFbl KapbIM-KaTbIHACTaH TYBIHIAH OTBHIPBIN, COJN OEpiNEeTiH KYKBIKTAp KEIICHiH
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«ppanmmuza» perinze KapacTblpraH OpBIHABL. OCHl KapbIM-KaTblHac Oedrim Oip peTTidiKIeH,
epexenepal KapacThipaThlH ()paHUaM3UMHITIK ©3apa ImapT OoWblHIIA OekiTiayl MiugeTTi. OcbiFaH
OalymaHbICThI, (paHIy3 TUIAI eIAepaiH OipKaTapblHIa «ppaHUal3wWHT» TEPMHUHIMEH Kartap, «contrats de
franchise, contrats de franchissage» TepMHHIHIH KOJAAHBUIBIN, TYNKi MarblHACchl «(paHYal3HHT e3apa
MapTeIH» OUIAipyl eTe MaHbBI3Ab. DpaHYal3uHT (paHIAMUHTTIK KEIl apKbUIBI, (ppaHYaii3WHTTIK Kyl
Herizinae, (ppaHYal3uHITIK KaThIHACTAPAbl OPHATY HOTHIKECIHAE OM3HECTI YHBIMIACTBIPY MEH JaMBITYIbIH
KaHa YITicl TYPFBICHIHAFI CHITATKA TOJIBIKTAH He OOIbI.

OpaHuali3uHITeH OOBEKTUBTI TYyple YLIHIII MYIAENl KaK — KaTapJarbl TYTHIHYILIBI, TalChIPHIC
Oepymi kiueHT Te yraasl. Onapra 6ip-OipiHeH albIPMAIIBIIBIFEI J)KOK apHAWbl (HPMAIBIK cay/la MCH CEPBHC
OpBIHAApPBIHAA €MecC, JKeKe-IapanblK ImapTTa OipHeme (paHIIU3aIBIK MEKeMeJepe Tayapiap MEH
KBI3METTEp YCBHIHBIIAAbl. DpaHual3uHT (paHIIN3ANBIK SKETIEepai «CHIPTTan», «OOTeHIEpACH» KeJeTiH
OacekeneH Kopracajga, (paHuaii3mra KbI3MET KOPCETy MEH CayJaHbIH >KaFbIMIbl IIAPTTapbhlH TYyFbI3a
OTBIpBIN, Oacka Aa (paHIIM3aIBIK TEPPUTOPHsUIApIaH e37epiHe TYTHIHYIIbUIAPIEl TapTyFa ILEKTEeY
KOUMAaMbL.

OpaHuail3UHITIH JaMyblHaH, JKajllbl ajfaHAa, KoraM Ja yTanasl. DpaHyali3uHr asfaHTail raHa
KapXKBUTBIK KYpaaaapAsl HEMJIICHE OTHIPHIN, ©3iHIH JKEKe MEHIMIKTIK OW3HECIH KypyAbsl apMaHIaHnTBIH
OipkaTap agaMJapAbIH, KBI3METTIK TaXipubeci MoJI opinTecTepMeH Oipire OTBIPBIN, COJ  apMaH-
MYpaTTapblHbIH OpBIHAANYbIHA Tamalla MYMKIHAIK Oepeai. HapbIKTBIK KaTbIHacTapAarbl eIAepliH
QJIEYMETTIK-DKOHOMHUKAJIBIK JTaMYybIHBIH Ka3ipri 3aMaHfbl ypIici (QpaHYal3MHITIK KYHEHIH oJIeyeTTi
KaThICyLIbUIAp CaHbIH yiraiTyna. OyapiblH KaTapblHAA FhUIBIMH-TEXHHKAJIBIK IIPOIPECTiH HOTIKECIHIE
SKOHOMMKA CalachlHAA IKYMBICCHI3 KallFaHAAp HEMece KbI3METiHEH KEeTKEeH, OOcaTbUIFaH 9CKepH
KbI3METKepJIep, 3eHHeTKepiep, YW IIapyallblIbIFbIHIAFbIIAp, MAaMaHABIKTapbl OOMBIHIIA >KYMbICKAa Typa
alMaraH OKYy OpBIHIAPBIHBIH TYJICKTEpPi, WMMHUTPAHTTAap JKoHEe ne T.0. aram eryre Oomaasl. Omap
(paH4Yali3uHITIK XyHheae OCHIMIOUTIKTI TaHBITBIN, Ka3ipri 3aMaHFbl MEMJICKETTIH OJIEYMETTiK Tiperi —
KOFaMHBIH OpTa TaOBbIH KYIIEHTE OTHIPHII, MEHIIIKTIK MYJIIKTEpi 0ap MIaFbIH KOCIIIKEP CaHBIH TOJBIKTHIPYIA.
OpaHYali3y KEPTUTIKTI HAPHIKTHIH KOHBIOHKTYPAChl MEH €pPEKINETIKTePiH HAKTHIpAK OiTyi, MaHBI3ILI TYPIC
XKareIMABI (akTop OOJBIN caHamanbl. bipaeil yakpITTa oFaH TayapAbl ©TKi3yJeH TYCKEH TaOBICTHIH Oenriii
Oip maibI3bl ayAapbUIbII OThIpaabl. JKeke MEHIIIKTIK cayna jKoHEe OHIIPICTIK OpBIHAAPABl YHBIMIACTHIpYyFa
KaparaHza, aca Kell eMec calbIMaap KakeT eTineni. bynan 6acka MarbiHachl alKpIHIAIMaFaH Typae Oipkarap
apTHIKIIBUIBIKTAp O0ap: ¢hpaHyaii3n «0eTeH» cayaa OeIriciMeH JKYMBIC ICTeH OTBIPBIN, OHBIH KYHBIHBIH ©CIMIH
KaMTaMachl3 €Ty apKbUIbl, OeNrisi Oip mainanbuisIKTh! Urepeni [3].

AFBUIIIBIH TUTIHIH okcdopaTik cesairinae (1933:.) ObLaai aen KOpCeTUIreH: franchising nereHiMiz —
1559 xpuUTHl MaTmia TOKIMEH CHINFa TapTHUIFAH EMUCKONTAPABIH OapibIK KYKBIKTAphl MEH MIHICTTEpi, aj
franchises — >xopMeHkernep, 0a3zapiap KoHE cayda-caTThIK VIIiH OeriHin OepinreH e3re ae kepiep. Opra
racelpnapaa Bpuranusina maTma OapoHAapra op TYpJi KbI3METTEpre, MBICAJIbI, JCKEpre >KaybIHTepiep
XKiOepin Typy MiHAETiHe aibIpOac peTiHmae OenTil TeppUTOpHsIIapAa CANBIKTAp JKWHAY KYKBIFBIH OepeTiH
Oonrad. EpkiH anampaapra e3 TayapiapblH Kajla ayMarblHAAFbl 0azapiap MEH KOpMEHKeepe caTyFa pyKcaT
(ppanmmza) Oepinni. Kasipri kyHHIH e3iHAe ¥IpIOpUTaHUsAA XKOpMEHKeNep OTKi3yre, Oazapiap aiiyra,
KeIip cajdyra KYKbIKTap OepeTiH exXeri (paHIu3anap cakraiarad [4].

Tarer ma 6ip Meican petiame XII f. noHmoHmiK CHTHAC THIBAUS XYWECIHIH KYPBUIYBIH KENTipyre
6omanpl. Kebici mpbican peringe madrap (cbipa Oapriapbl) XKYyHeciH Kenripeni, anaiima Oyl sKeHUIIETiAreH
KOCIMIKEPIIK JKYHECIHIH KOINTereH dJIEMEHTTEepl JKOK CaThIl ally Typajbl SKCKIIO3UBTIK IIapTKa Kebipek
YKCauIbI.

Erep HaKThl KYKBIKTBIK TEPMHHICPAI KOJAAHCAK, «(ppaHIIN3a» ce3i MaTiia aTbIHAH KYKBIKTap/bl
Oepyni, anm keiOip wmemiekerrepae, wbicansl, AKII meH ABcTpanusiga, cOT OpraHAapbIHBIH
TYKBIpbIMIaMajiapblHa COMKEC «(PpaHIIK3a» Co31 MEMJICKETTIK OMIIKIICH KYKBIKTAPAbIH OepinyiH Olmgipe.

®paHvaii3UHTTIH Kazipri ke3meri Tocumaepi XIX raceipaa AKII-Ta a3amaTThIK COFBICTaH KEWiH TITiH
MalllMHaJApbIH IIBIFapaThiH «3uHrepy» KoMnaHusichl (Singer Sewing machine company) nunepiik TopaObIH
KYpFaHHaH KeiiH o3 OactaybrH ammel. 1800-mmi >KeUTmapablH oOpTachlHAa AMepukamga 3UHTEp ©3iHIH
KOMITAaHFSICBIHA €H OoceKesecTik Oaramap OOHBbIHINA caynma yKacayFa MyMKIHIIK OepeTiH CepHsuIbl OHMIPICTI
epicrerTi. Anaiima Oip OppIHAA TIriH MallMHaJapblHA OPTANBIKTAHABIPHUIFAH KBI3MET KOPCETYAl >KoHE
Oy3puIFaH OeJKTepiH aybICTBIPYAbl YHBIMAACTHIPY SKOHOMHUKAIBIK TYPFBIOAH THIMCi3 OOJBIN IIBIKTHI.
KapKbUTBIK JKaFpIHAH TOyeIci3 hupManapra OenTisii TeppUTOPHIA TiriH MalTHHAIAPEIH caTyFa KOHE oJapra
KBI3MET KOpCEeTyre auphIKlia KYKBIKTap OepeTiH (paHUYal3uMHITIK >Kyile KypbhUIIbl. bByn anFamkel
¢paHmm3anap e3iHiH MoHI OOMBIHIIA TaNall eTUITEH JKaFJaiaapaa MallnHaiapra KbI3MET KOpCeTy >KOHIHAeT1
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(dbpanuaiizugig (AUIepiH) KOCHIMINIA MIHACTTEPI KO3JCITCH OPEeKET STYII TUCTPUOBIOTOPIBIK KeliciMaep
OO0JIBITT TAOBITFaH.

¥xcac xyieni 1898 xeumman 6acram «/[xenepanm Motope» (General motors) KOMIAHHUSCH KOJITaHa
Oacranel. by xxyiie OolbIHIIA TUIIEpIEpAiH 63re OHAIPYIIIEpAiH MallMHAIAPEIH caTyFa KYKBIFbI O0JIMa/IbI
JKOHE oJlap KbI3MET KOPCETYIIH >KOFaphl JCHTeHiH KaMTaMachl3 €Ty oHe (paHIn3a caTymibl GUpPMaHBIH
MMHUJDKIH KOJIAAy YIIH iCKe 03/IepiHiH KalMTaIBIH calTyFa MiHACTTI 00Jael. byt xyiie Kasipri KYHHIH ©31H/1e
ABTOKOJIIKTEP/Ii CaTyAbIH HETI3r1 9/1iCi OOJIBIN TaOBLIA B

«xenepan MotopcTein» yirici OoibiHma «Pekcom» (Rexall) e3iHiH mopixaHajapblH —amryra
(dbpaHmM3aIapasl THIMIII CATBIT OTHIPIBL.

®Opanuaii3uHT Kasipri kyare geiin «Koka-koma» (Coca-Cola), «Ilencu» (Pepci), «Cesen-an» (7- UP)
KOMITAHUSUTAPBIMEH IIBIHBIIAFBl AJIKOTOJIECI3 CYCHIHIAP Kacay OHAIpICiHAE THIMII KOJJaHBUIBI KeJei.
OpaHmM3aHbH apKachkiHaa Oy KOMIaHUSUIAp KOWBUITBUIFAH IIBIPBIHALI Oip OpTaibIKTaH OHIIPYTe KoHE
OHBI JKEPIiIIKTIK O6JIIeKTeN caTyAbl OacKapaThlH (ppaHuYai3WIepaiH MEHINICIHACTT 3aybITTapra TapaTy
MYMKIHZITiH angsl. @paHuaii3unepaid GUpMambIK MIBHBUIAPABI CATHII ATy JKoHE (GUPMAIIBIK Tayap OenriciH
naiianany KyKeIKTapsl Oonrad [5].

XX F. OacelHma AaBTOKONIKTEp MEH QJIKOTOJIbCI3 CYCHIHAAp (PaHUal3HHTTIK 1C-OpPEKETTiH
KaTajau3aTopblHA alHANIBI JeT aliTyFa OoJapl.

1920-mb1 xpugapsl AKL-ta Ou3HecTi YHBIMAACTBIPY HBICAHBI peTiHIAETI (HpaHYal3MHT HIESICHI
«KOTEpMeE cayJarep — JKeKe caTyIIbD» KaTbIHAacTap XKarblHa OMbICTE. KeTepme caynarep ((ppanuaiizep) xeke
caylaMeH alfHaJBICATHIH KINIripiM YHBIMIApFa KONTETeH >KCHUIMIKTEpJeH KOCHIMINA Taiga Taly, cayna
(UpMachIHBIH MapKachlH MaijanaHy »KoHEe OFaH Koca ©3 TOYeNCI3IIriH cakTam Kajly MYMKIHZIriH Oepmi.
¥YapiOpuranusaa ¢pandaisuartiy 0y1 Tumia «Croap» (Spar) sxone BI'(VG Grocery stores) OGakaiesuibIk
IOYKEeHIep KOJAaHIbI.

1930-11B1 >XBUTAAPEI, SKOHOMHKAIAF! JaFraapbicTal keitin, AKII-ta MmyHaii eHaipyIi KacinopbiHAap 63
KaHap-)KarapMail CTaHLIMSUIApbIH OacKapydsl (paHUYal3UHITIK >Kyilere Kemipai. beH30KoIOHKamapabl
(hpangaiizmiepre xaara Oepe OTBIPHIT, OJap PEHTA aJbIT OTHIPABI JKOHE KOMIIAHUSHBIH UMHJUKIH ©Cipi, aj
(dpanvaiizunep Oaranappl KEPTTKTI XKargaliaapra colikec Oenriney KYKbIFbIH anabl. HoTmwkecinae MammHa
OTBIHBIH CcaTy JeHIrei eAdyip ecim, Kipic AeHreni yiFas TYCTi.

1940-1mb1 xbUIAApBl OCNTUTT aMepHKaHIBIK Kocinkep ['oBapa JIKOHCOH (paHYal3MHITI KOJI OOMBI
MelpamxaHaiapblH YHBIMIACTHIPY/1a KOJJaHbI.

OpaHuali3UHTTIK JKYHEHIH KaJbINTACYbIHBIH JKOHE JaMybIHBIH €H KOPHEKTI JKOHE CeHIMAi
MBICAIIAPBIHBIH, Oipi OONBITT Ka3ipri Ke3ae JKeaesl KbI3MET KOPCETY CalaChIHBIH NIayChI3 JUAEPl PETiHIE
KapacTeIpbulybl MYMKiH «MakdoHansac» (MCDonald's) ¢upmaceiaeiH Kbi3MeTi TaObuiansl.  1940-mibt
JKBUIIAPABIH asfbIHAA KIlnripiM ko Ooiibl KadeciHiH wHenepi araibplHABl Puuapn xone Mopuc
Mak/loHanpaATap KIMEHTTEPre KhI3MET KOPCETYII JKaKCapTYABIH JKOHE, COMKECIHINE, KIpiCTi YIFaWTyIBIH
THIMAI OMICiH TaNThl: Oflap MA3ipAeri TaFramjaap CaHbIH YLIKE JEHiH a3alThIN, TEXHOJOTHSAHBI KOHBEEPIIK
JKYHEHIH HETI3iHAe CTaHIapTTaIbl KOHE TaraMIapabl MaWbIHAAYIbl VHBIMIACTHIPYABIH PEIENTypachiH Oip
isre camapl. MyHmail yHABIMAACTBIPY THIMIUIIKTI apTTHIPHIN, INBIFBIHAAPAL a3alTThL.  OchIHOaM
KOCIMOPBIHAAP JKeJe KbI3MET KOPCeTy cajlachlHa KONTel alblia 0acTabl.

AKI-ta ¢panyali3uHTTIH KapKBIHIBI JaMybiHa 1946 >Kbuiel KaObUIOAHFaH Tayap Oenrijiepi Typajibl 3aH
MYMKIHTIK TYFeI3ABI. Kocimkepriep KochiMina TaOBICTBHI ©3T¢ KOCIMOPBIHIAPFa ©3/EpiHiH Tayap Oenriiepin
3aHHBIH JKaH-KaKTbl OakblUlaybIMEH >KOHE KOpFaybIMEH MaiifanaHyra Oepy 3 OW3HecTepiHiH MIeKTepiH
KOCBIMIIIA YJIKEH IIBIFBIHAAPCHI3 KEHEHTY MYMKIHAIKTEPiHiH OOMYBIHBIH apKaChIHAA TaIlThHI.

KocinmkepikTiH OyJI HBICAaHBIHBIH TYPAaKTHl TypAe Aamybl 1950-mmi >KplimapAsiH asFbl MeH 1960-ms
JKbLIapaa Oakamapl: Kasipri (ypaHuai3epiepiH OHBIHBIH TOFbI3bI OM3HEeCKe 1954 KpulmaH KeiiH KeJi.
ArtanraH ke3eHae (paHUal3MHITIK Kyiie OeJIIeKTeN caTyIblH KaHa cajajapblHa Tapajblll, XKeled KbI3MET
KOPCETY KOCIMOPBIHAAPBIHBIH JAMYBIHBIH KOFapbl KAPKBIHBIH KAMTaMachI3 €TTi.

AKIII-ta TaHBpIMAaJ )oHE KeH TapajiraH (paHuali3uHT HbICAHIAPBIHBIH KaPKBIH/BI JaMYbIHA COHKEC KO
LIapYaIlbUTBIFBIH, aBTOXKOHJIEY >KoHE OCH3MH KYIO JKYHENepiH KypyIbl, AeMaly, TYPMBIC JKOHE KbI3MET
KOpPCeTY OHIIPiCIH YHBIMOACTHIPYIbl TaJall €TKEH XaJIBIKTBIH JKalllaii aBTOMOOWIN3ALMsUIAHYbI, KOFaphl
camaisl IITaTapaiblK aBTOMAaruCTpaibAep TOPAOBIHBIH CANBIHYBI, TYPAaKThl KapKbIHIBl MHUTPALIUSIIBIK JKOHE
TYPUCTIK aFbIMIAPIAbIH Haiga O0oiybl TYpTKi Oosael. 1950-mmi xeuimapel «KeHTYKKH (paiia 4uKeHe»,
kediHipek «llunma-xat» CHIKTBI KyaTThl (paHuaii3epiepMeH OIpiKTIpiireH olleMre OWTil KOFaMIBIK
TaMaKTaHABIPY «HUMIEpHsUIaphl»y Naitna 6onnel. Konak yit OmszHecinme «Xwunrony, «lllepaTony, «Xommmen-
HMHHY» CUSKTHI (ppaHUali3uHT «aJIbIITAPhDy KCH TaHbIMaJ 00JIbI [6].
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1960-11b1 >xpuTHApABIH ekiHmni sxapTeickiHga AKII-Ta marbiH OM3HECTIH €1 SKOHOMUKACHIHAAFBl PO
JKOHE MaHBI3bI TYpaslbl CYpakK €H ajifall peT YKIMETTIK IeHreime kerepimin, 1969 k. marsiH OU3HEC icTepi
xoHiHgeri backapma (Small Business Administration) kypeuaabl. Ocbkl Ke3neH (paHYaH3UHT YIKEH
OHJIIpICTE XKOHE Tayapiiap MEH KbI3METTEp/i OTKi3y KyHeciHle IarblH OM3HecTi maiinanaHy ofici peTiHae
KapacTeIpbuta OacTtampl. @OpaHYai3WHTTI 3€pTTEYy KOHE HacWxaTTay OOWBIHINA apHaiibl Imapanap
KabpuTmanael. 1970 x. KamudopHusana dhpaHIIM3aIblK HHBECTHIIMSIIAY TYPaJTbl 3aH KaObUTTaHFaHHAH KeHiH
Yximer meH Konrpecte y3ak Ttankpuiay skyprizingi. Hotmxkecinae OusHec cdepachlHAAFbl 3aHIBUIBIKTHL
TOJIBIKTBIPAThIH Kykartap Kaosuimanapl. Oceinaiima AKIl-ta ¢panvaii3uHITIH gaMyblHA KaKETTI 3aHIIBIK
OpTa KaJIbITACTHIPBIIIbI.

DpaHIal3UHTTIK KAaTEIHACTAP/IBIH JaMYBIHIaFbl HAaFbI3 KapKeIHIEI Ke3eH 1970-mmi sxpimapsl AKIL-TeIH
AHTUTPACTIK 3aHJBUIBIFBI OHBIH JKOJIBIH/IA TYPFaH HETIi3Ti KeJepriiepi ouFaHHaH coH Oactansl. 1970 x.
(hpaH9a3UHT HETI31HIE KYMBIC ICTEUTIH KOCITOPBIHAAPALIH caThIbIM Kostemi 100 Mip o, Kypambl, Oy
AKIII-Tarp! OeMIeKTeN caTyIbIH JKajllbl COMAachIHbIH 25%-HaH apThIK. 1975 . ppaHuail3MHITIH KeneMi exi
ece yrainpl, 1984 x. AKII-TeIH GapiibIK TyKEHAEpiHETI cayna KeneMiHiy ymTeH 6ipi (500 mupxa mosr.)
¢panvaii3uHITIK QupManap apkeUibl xxy3ere acelpsuiasl. 1988 k. AKII-ta skoHOMuKaHBIH 45 canacbiHIa
416878 «Oipnixk» — Qpanvaiisunepai Oipiktipetin 3 000 ¢dpaHvalizep-KOMIaHUIAPEl OPEKET €TTi.
«bipmikTepre» OCH3WH KYIO CTaHIUSIAPHI, aBTOMEKTEIITEP, 9p TYPJIi TEXHHUKAHBI IPOKATKA ally ITyHKTEPI,
oM0Oeban xoHe MaMaHIAHIBIPBUIFaH AYKCHIEP, JKOHACY-KYPBUIBIC KOCITTOPHIHIAPHI, KOCITKEepIepre apHaWbI
CEPBHCTIK, MAapKETHHITIK JXOHE KOHCAITHHITIK arcHTTIKTEP, €MJICY-CAyBIKTHIPY OPTAIBIKTAPHI, COH JKOHE
KOCMETHKAJIBIK CAJIOHIAp, JopixaHanap, )KYMBIC KYIIH KaiTa gaspiay OpTalbIKTaphl, i3eCTipy OI0poapsl,
yiine KbI3MET KOPCETY KOHIHAETI areHTTIKTEP, MEKTENKE JACHIHTI TOpOHeley TONTaphl XKoHE OPTAIBIKTAPHI,
casxaT areHTTIKTepi, Kip JKyaTblH YHIIEp, PHUIATEPIiK areHTTIKTEep, KOMITBIOTEPNIK KBI3MET KOpcCeTy,
TYPMBICTHIK, 3JICKTD JKOHE AJICKTPOHIIBIK alllapaTypaHbl jKOHCY XKOHIHICTI MyHKTEp, JKapThulall KeTepMe
caynma AykeHaepi skoHe T.0. skartambl. OmapablH OapibIFbl (ppaHYal3HHTTIK KAyBIMIACTHIKTHIH OPTAIBIFBI
POJIIH aTKapaThiH ©3 CalachlHbIH (JarMaHAapbIHbIH OipiHiH (UPMaJbIK aTayblH HEMECE KOMMEPIMSIIBIK
OeJriciH maiaanaHabl.

1990-mb1  xeiimaper AKII-ta Oenmmiek caymaHblH —JKoHE KBI3METTepAiH alHambIMBIHBIH 40 %
(paHUali3UHTITIK XKYie OOMbIHIIA )KYMBIC iICTEHTIH pupManapablH yiecine Thecini 6oanel. Kenreren oenrini
MaMaHIapAbIH OopKaMmaapeiHa colikec, (pandai3mar XXI Facelpaa MIaFblH OW3HECTI AaMBITYIBIH OachiM
Kymi Gonanel. benrini Gomkaymibel, «MeraTpeHaTep» aTThl KiTanTelH aBTopsl Jx. HecOut ¢panuaidzuHrTi
XX r. maiima OonfaH Tayapiiap MEH KbI3SMETTEPIi HapbIKTapFa TapaTyIblH <(OKalFbI3 €H THUIMJI
KOHIICTIIHMSICHDY JIETT aTafsl [7].

Byringe dpangaiizuar AKII-THIH Kanmbl YITTHIK ©HIMIHAET YITTHIK OaltbIKTBIH 13 %-bIH Oepeni.
JKympic Oepyiini peTiHae ¢hpaHdai3uHT 7 MJIH acTaM KYMBIC OPHBIH KAMTaMachl3 €Te/i.

BusHecTi yibIMaacTeIpy >KoHE XKYpri3y ofici perinae ¢gppanyait3suar XX f. COHFBI OH KbUIABIKTAPbIHIA
SKOHOMUKAJIBIK JaMy JIEHTeWi op Typii enfeple KEeHiHHEH Tapaiuabl. Kaszipri ke3je KemnTereH eiepiaiH
SKOHOMHKACKI ap TYPJIi ppaHUal3MHITIK KyHenepre KipeTiH GupMaiapIblH TYPAKThI )KYMBIC ICTCYiHE e1ayip
TOpEKe e TOYESIIi.

AKII e3iHiH TPaHCYITTHIK KOPHOPaLUsUIAphl apKbUIbl PpaHUYal3UHTTIH €H ipi SKCIOpPTEpiHe aiiHAIIbI.
«Koxka-koma», «llermcm», «@antay, «MakgoHampacy, «llumma-xaty, «Xwunton», «lllepaton» xoHe T.0.
KOINTeTEH  aMEepHUKaHABIK  Kopropanusiap-ppangaiizepiep — merenge  SKEPTUTNIKTI  KOCIMKepiep-
(hpaHuaiizniepai TaHIaN aJbII, OJIAP.IbI AJABIHFEI KaTapibl TEXHOJIOTUJIAPMEH KaMTaMachl3 eTeli, OU3HecCTi
KYPri3yliH Ka3ipri Ke3feri TocingepiH yHpereni, Oyl >KepriliKTi YATTHIK KOCIMKEPIIKTiH KaJbIITacyblHA
pIKnan ereni. KeliHHEH »KeprilikTi ipi YITTBIK KoMIaHusuiap (paHuaiizepiepre aiHalbIl, €3 Ke3eriHue
MEMIJIEKETTIK LIeKapanapAan aca 6actaisl [8].

Tycinikti cebenrepmen ¢dpanyaiisunar Kanamgana keq tapamael: 1986 x. oyn enme 60 000 «Oipmiky»-
dbpangaiizmnepai Oipiktipren 1440 xommanusa-ppandaiizepiep (240-amepukaHabIK) opekeT eTTi. bipkarap
e3re MemiiekeTrTep OoitbiHIa Oy kepceTkimTep: XKamorusaaa (1988 x.) — 619 dpanygaiizep xome 102 397
«Oipaix»; ¥neioputanusana (1990 x.) — 379 xone 18 620, @panuusga (1991 x.) — 600 xone 33000,
Hcmanmsma (1991 xk.) — 200 xone 20 000. ABcTpanmsi YKIMETI JKYPTi3reH 3epTTEYJSpHiH HOTHXeIepi
OoribiHIa, 1989 k. Oy enzeri dhpaHuaiizepiaepaiy caHbl O0ip MUJJIMOH XalblKKa Irakkanaa 13,9 (AKII-ta
coiikec kepceTkim — §8,4), Oip MAJUIMOH XallbIKKa MIaKKaHAarsl (panuaiizunepain canel 671 (AKIl-ta —
1456).

DpaHYali3UHTTIK JKYHEHIH AaMybl 3KOHOMHKAHBIH MAacINTaOTapbIMEH THIFBI3 OalaHpICTBI. XX F.
anFaimkpl OHXKbULABIKTApbiHAa AKII-TeiH MaciTaOTapel OOWBIHINA YIIKEH HApBIFBI MEH Treorpaduschl
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MaKCUMaJIbl TYPHAE JKEPrilikTi KoCimKeplephiH OeNCeHIUNrH, MHTEICKTYalAbIK >KOHE MaTepHaIbIK
pPeCypCTaphiH OPTAIBIKCHI3MAHABIPEUTFAH OaKplIay cxXeMajdapbIMEH YHJIeCTipe Naigaianyra MYMKIHTIK
OepeTiH Oackapy KYHeCiH eyTi3yai Tayiam eTTi. HapeIFsl YITTEIK TeppuTOpHsiapra OemmekTenren Eypomnana
(paHYal3UHITIK KaTbIHACTApABIH KapKbIHABL AaMybl 1980-m1i skpugapsl  OipTyTac 3KOHOMHUKAIIBIK
KCHICTIKTIH  KaJbIITACTHIPbUTY Ke3eHiHeH Oacramael. Kasipri kesne Eypomama ¢dpaHuaii3uHITIH
KaJIBITITACYbIHA JKOHE AaMmyblHa EypomanblK KaybIMAAcTHIK MYMKIHIIK >kacarr oTheIp. Aumaiina, AKII-men
canbICTBIpFana, Eyponana Ka3ipaiH e3iHAe TUIAIK KeAepriiep, YWITTHIK MOJICHHETTEpAiH (Scipece Tayapiap
MEH KbI3METTEpPAlI TYTBIHYyMEH OalJaHbICTBl YITTBIK [JOCTYpJiep MEH JaFabUlapAblH), Ou3HeCTI
YHABIMAACTRIPYIBIH HBICAHIAPHI MEH OMICTEPIHIH epeKIIeNiri Macenenepi 0ap. Eypomansik omak ennepinme
OM3HECTI XYPTi3y epexkeNepiH peTTeHTIH 3aHaapabl OipereiieHIipy KOHIHIET1 aWTapIbpIKTal ic-TTapagapra
KapaMacTaH, Kasipri Ke3IiH e3iHAe 3aHAbUIBIKTapblHAa (QpaHuYaii3MHITIH KbUIJaM TapalyblHa Kexepri
KENTIPETiH €PeKIIeNIKTep CaKTabI Kenemi [9].

Backapy skeHiHIEri XaJbIKapalblK capamniibuIapAbplH OopkaMmaphl OOWBIHINA, KENeci OHKBUIIBIKTApP
LIaFblH OM3HECTI YHWBIMIACTBIPYABIH >KOHE OackapynblH Oyl OfiCiHIH eKHiHAI JaMy Ke3eHi Oomafibl.
XanpikapanblkK (pandaiizuHr accouuanuschiHblH (International Franchising Association) capanmibiiapbl
(dpaHIIM3aNbIK KYHENepAiH KbUIJAaM JaMyblHA JKOHE FalaMJaHyblHA AJFBIIIAPTTap KAacaWTBIH Keleci
(akTopnapapl aTan KepceTemi:

1. MocTypni OarbITTapaarbl (KbUIIAM TaMaKTaHIBIPY, MEHUMapKeTTep, KOHAK YHJep, aBTOKOIIKTepAi
xkainra Oepy) (paHmmM3anbIK SKYHeIepaeri CaThUIBIM KOJEMACPIHIH ©Cy KapKBIHBIHBIH Ty3elmyi. by
cajayiapablH OpKaHCHICHIHIA FajJaMABIK MaciTadTa Oeirii cayna MapKajapblHa Me caHaysIbl KOMITAHHsIIAp
OacbIMIBIKKA e 00IaIbl.

2. ¥IITTBIK 9KOHOMUKAJIAP/A XKOHE TyTacTail JYHHEKY3UTIK IKOHOMUKA/IA KbI3MET KOPCETY CEKTOPBIHBIH
KBUIJAM OCYIHIH JKaJFacybl. XaJbIKapaJblK (paHUaii3uHT acCOUMALMSICHIHBIH apHaibl 3epTTeyiHe CcolKec
KBI3MET KopceTy cdepachlHIa MaMaHIaHIBIPBUTY JKajFacajpl. TypraH YiHilepre XeHJEY XYMBICTapblH
KYprizy, AU3alHEepIiK xkoOalapbl JKy3ere achlpy, TYPFBIH YHJIEPMEH KaMTaMachl3 €Ty CalachIHIaFbl
KBI3METTEp, TopOmesey >koHe OuriM Oepy canachlHAArbl KbhI3METTEp OH3HEC-KBI3METTEpHiH Kehoip
TypJiepiMeH KaTap ¢hpaHYai3uHT KOJIaHBLIATHIH OIpiHII K€3eKTerl cajlaiapra aifHajabl.

3. Kimiripim dupmanap Oip OipimeH Oipirim, O6ipak akbIp asfblHIa OM3HEC alaybITTaPbIHBIH KypaMbIHa
KOCBUIaTBIH Oipiry jkoHe KOChUTy IpouecTepiHiH Oencenainiri. KopmopatuBTi Amepuka (paHIIN3aIbIK
JKy#enepre HHBECTHIHSIIAY OOBEKTICI PETIH/AE KOFAPHI KBI3BIFYIITBUIBIK TAHBITYIA.

4. Toyenci3 mWarbH KoCIKepIepAiH (PpaHIIN3aNbIK Xylenepre KOChTy TeHICHIUACHIHBIH KYIIeoi. by
mpoliecc eKi OarpITTa Kypyle: (ppaHIIU3aIBIK KYHelep Toyenci3 onepaTopiapAbl TapTy apKbUIbl ©31epiHiH
bIKIAN €Ty cepachlH KEHEHTKICI KeJice, SKIHIII »KaFblHaH, TOYeJCi3 MIarblH KACIIKepyep Oenriai caymaa
MapKachlHa M€ (upMajiapra KOCBUTYy apKbUIbl ©3[epiHiH 09ceKenecTiK KaOiIeTTUIIriH apTThIpy >KOIAapbiH
i3mecTipyne.

5. Famammany. ®@paHvaif3uHTTIK KOMITAHASIIAP, 0achIM TYpAC aMepHUKaHABIK, XX F. COHBIHIA QJIEMIIIK
HapbIKTapra OesiceHni IubiFa Oactaabl. MpIcaibl, COHFBI OHXBUIABIKTA «MaKIOHANBIC» XaJbIKApaJIbIK
9KCTIaHCUs ece0iHeH FaHa ©3iHiH ONepaTopIapbIHbIH CaHBIH €Ki ece YIFalThIN, aMepUKaHIbIK HapblKTa 12—13
MBIH KACIIIOPBIH dpekeT eremi. bepinren kepcerkim OoibiHma 0y Gpupmansl AKIL sxoHe KaHama HapbIFbIHaa
OHBIH TYpakKThl Oocekeneci — «CaOBeii» Kybim jkerTi. bip wmesrimge, anmadiga adTapibIKTail Kinri
macmtadtapaa, AKII-ta meren cayaa mapkalapblHa HEri3enreH (paHIIM3aNbIK Kydenep maiiaa Ooma
Oactampl. Mpicanmbl, KbITail TaraMAapbIHBIH HEMece CHaBSHABIK OomimTep HETI3iHAerl IKbUIIaM
TaMaKTaHABIPY KYyHerepi.

6. Kemenmenren Oackapy TyXbIppIMAaMalapbl MEH JKyHeslepiHiH Kaueimracybl. Kaszipri keszeri
(dbpaHuai3uHT KOIIOACIIBUIAPBIHBIH KOMIIUIIr 1975 . KeHiHT Ke3eH e KaablnTacThl. Byl KoMmaHusIapapIH
ecill, KeMEJIZICHyiHe Kapail e3re XYHelnepJeH CpEeKIIEICHETIH KOPIOPAaTHBTI MOACHHMET KaJbIITACHII,
Oackapy HbICaHAAPBI MEH 9JicTepi Oenrijenye.

OpaHYali3UHT JTaMbIFaH eAeple KOFAaMHBIH Op TYPJl KbI3METTepre KaKeTTUIITiH KaMTaMachl3 €Ty
KypaJsbl peTiHae FaceIpiap OOHbI MalAamaHbUIBII KeJice e, 0i341H 9KOHOMHUKAMBI3 YIIiH O jKaHa KyObUIBIC
Oonbin TabbuIaAbl. OpTaiIbIKTaHIBIPEUIFAH SKOHOMHKA JKaFJalblHIa Tayapiap MEeH KbI3METTep OHIipyLIiiep
apacbIiHga 6oceKeNnecTik 60IMaraHIBIKTaH, Tayap OENTiCiH YChIHY KOJIaHbUIMAaFaH.
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Kasipri kezne ne Kazakcranna ¢paH4ali3WHITIK KaTbIHACTap KEH TapalifaH >KOK, 0ipakK €3 KbI3METIH
(paHual3UHITIK JKYHe Heri3iHae »Ky3ere achlpaTtbiH Oipkatap ¢upmanap Oap. Omapra «®yn Macrtepy,
«Cot», «Koka-komna 6otiiepcy, «Dumumnm Moppucy, Tarsl Oackaiap KaTabl.
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P.A.TokatoB

O0mas XapaKTepUCTHKA TEOPETHYECKHUX ACMEKTOB ()OPMHUPOBAHUA
A0roBopa (ppaHyYaM3MHIA

B crarbe 0TMEYEHO, YTO HPEANPHHUMATEIECTBO JODKHO OCHOBBIBATHCS HA HHHOBALMH, TAK KaK TpeOOBaHMs
HOTpeOuTeNneil ¥ TOBAapHBIE 3alpOChl JAHHOTO BPEMEHH OOYCIOBIMBAIOTCS MHHOBALMOHHBIMH METOAAMH.
OJHUM U3 MHHOBAIIMOHHBIX METOJIOB PAa3BUTHS SKOHOMUKH CUHTAETCS 10roBop (paHyaiizunra. OnpernerneHo,
410 B cepe Manoro u cpeAHero OuszHeca cucteMa (ppaHdyai3uHra BHIMOJIHsET OOJbLIYIO poib. JJokaszaHo,
YTO Ha OCHOBE (ppaHUali3MHTa OCYIIECTBISIETCS JanbHeilee pa3BUTHE chepsl NpeANPUHIMATEILCTBA,
Ha OTEYECTBEHHOM DPBIHKE HMPOU3BOJITCS aBTOPHTETHBIE MUPOBBIC TOBapHBIE MAapKH, TAKKe OTKPHIBAIOTCS
HOBBIE BO3MOXKHOCTH JAJIbHEHIIEro pa3BHTHA HIKOHOMUKH. ABTOPOM OIHMCAHBI OOIINE TEOPETUYECKUE
acIeKTHl ()OPMHUPOBAHUS JIOTOBOPA (hpaHTa3HHTA.

R.A.Tokatov

Common characteristic of theoretical positions of franchising contract’s formation

Entepreneurship must baseolon nowadays laws, also must correspond on consumer s requests and good s
requests rely on bases and principes in this sphere. Theresare liffle and medial buisness s sphere franchaizing
system is very important. Based on franchaizing development of sphere gires new wave, oecumenical, global
celebritu and reconnoitre good prooluct to homeland market, and also help todevelap prachice to yeung
gevernment, cto alevelop economie. In Hris article I describe general apprehension aspect theory of
franchaizing treaty.
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KbJIMbICTbIK MPOLIECC XSHE KPUMUHAIIUCTUKA
YronoBHbIN NPOUECC U KPUMUHAITUCTUKA

VIK 343.147

JI.LK.ApenoBa

Kapazanounckuii cocyoapcmeennuiii ynueepcumem um. E.A.Bykemosa (E-mail: www200762@mail.ru)

AKTyaJILHble BOIIPOCHI IPOM3BOACTBA peJII/IFHOBeIl‘{eCKOﬁ IKCIEPTU3BI

OTMEUYEeHO, YTO HCCIEN0BaHHE AKTYallbHBIX BOINPOCOB MPOU3BOACTBA PEITMIMOBEAYECKON SKCIEPTH3BI
HE00XOMMO paccMaTpHUBaTh C TMO3MIHMHA KPUMHHAIMCTUYECKOH M ICHXOJOTHYECKOH HAayK B CBSI3U C HMX
3HAYMMOCTBIO B MPAKTUUECKOM H TEOPETHUECKOM acmekTax. OmpeneneHbl MECTO BEphl M PETHTHO3HBIX
BO33PDEHMII B CBETCKOM OOIIECTBE, WX BIWSAHHE Ha (OPMHUPOBAHHME M W3MEHEHHE IIOBEICHHUS 4eJIOBEKa
B COIMyMe. YCTaHOBIEHO, YTO TPH KPHUMHHATHUCTUYECKOH  XapaKTEepUCTHKE  MpPECTYyIUICHUi
TEPPOPUCTUYECKOM M PEIUTrHO3HO-?KCTPEMUCTCKOM HAIpaBICHHOCTH, MX JAOMHUHHUPYIOHMIMX 3JIEMEHTOB
HA3HAUEHHE M IIPOU3BOJCTBO PEIMTHOBENAYECKOM OKCIEPTU3bl ABISIOTCA JOMUHHPYIOIIMMH, TaK Kak
OIIPENENISIOT  COOTBETCTBHE OOBEKTOB PEIUTHOBEIYECKOH AKCHEpPTHU3Bl HANMOHAJILHOMY  IIEPEUHIO
3aMPELICHHBIX PEIUTHO3HBIX OpraHU3alii.

Kntouesvie cnosa: penurusi, penuruoBenyueckas SKCIEPTH3a, HETPAAULHOHHBIE PEMIMO3HbIE KOH(ecCHH,
9KCTIEPTHOE 3aKIFOUEHNE, 0OBEKT PEIMTHOBEIUECKOH SKCIIEPTH3BI, MaTepHaIbl, MPeICTaBIsIeMble TS HCCIISIOBAHMUS
TIPH TIPOM3BOACTBE PETUTHOBETUECKO SKCIIEPTU3BI.

Penurnosenueckas 3kcnepTH3a, €€ Ha3HAUEHUE M MPOU3BOACTBO KaK MPOLECC BBIABISAIOT C MpaKTHUe-
CKHX M TEOPETHYECKHX MO3UIHUII ONpe/eNeHHbIe BOIPOCH O pa3pabO0TaHHOCTH HE TOJBKO MOHATHS TAKOH
9KCIEPTU3bI B IIEJIOM, HO M €€ IIPAaBOBOI'0 CTaTyca KaK BUJA HKCIEPTU3bI, CTENEHH pa3padOTaHHOCTU KOH-
KpPETHBIX PEKOMEHJAIMN 10 €€ Ha3HA4YEeHUIO U NPOU3BOACTBY, COCTABY JKCIIEPTOB M UX IMOJHOMOYHUSAM, a
TaKXKe OTHOCUTENIFHO 00BEKTa UCCIIEIOBAHUS — MEXaHU3Ma IPU3HAHUS MaTepHaIoB, IIPEAMETOB PEIUTHO3-
HOT'0 Ha3HAYEHUS SKCTPEMUCTCKUMU.

B Hacrosmee BpeMs BOIPOCH!, CBSI3aHHBIE C Ha3HAYEHHEM U IMPOM3BOACTBOM PEIMTHOBETYECKON IKC-
MEPTHU3BI, ABIAIOTCS TOCTATOYHO AUCKYCCHOHHBIMH M CIOXHBIMH HE TOJIBKO C MO3MIHUN MPAKTUYECKOTO HC-
MOJIHEHHUS, HO M, B OOJNBIIEH CTENCHH, TEOPETUUECKOH pa3paOOTaHHOCTH CaMOro TOHATHS pelUrHoBeIde-
CKOM 3KCIIEPTU3bl U OPraHU3alMOHHO-aIMIUHUCTPAaTUBHBIX Haydall, B IUIaHE OIPECICHUs €€ IPaBOBOIO CTa-
Tyca, CyOBEKTOB HCCIICIOBAHUSI U COOTBETCTBUS BO3MOKHBIX OOBEKTOB PEIUTHOBEAYECKOH SKCHEPTH3HI
TOJIBKO JIMILb HALIMOHAIILHOMY NIE€PEYHIO 3alPELCHHBIX PEIUIHO3HbIX OPraHu3alui, 4YTO 3HAUUTEIIBHO OIpa-
HUYUBACT 3aJ1aull, IOCTABJICHHbIE NIEPE/l PEIUTHOBEAYECKOHN SKCIIEPTH30H.

Penurust kak HEOOXOJUMOCTh YEJIOBEYECKOTO OBITHSI B COBPEMEHHOM OOIIECTBE M3 TapaHTa AyXOBHOTO
Pa3BUTUSA U 3aJI0Ta COXPaHEHHS TPaJUIMOHHBIX LIEHHOCTEH, KyNbTyphl, TPAJUIMHA U MpaBa Bce Yallle craja
peoOpa30BBIBATHECS B OPYIHE M MOTHUBBI MPECTYIUICHUH, CIIOCOOHBIX Pa3pyIINTh YCTOM rOCyaapcTBa U 00-
mectBa. Hampumep, B HostOpe 2011 r. CaprlapkuHCKU# palicys ACTaHbl IPUTOBOPHII IECTEPHIX WICHOB 3a-
MPELIEHHONW MEXIyHapOAHOW 3KCTPEMUCTCKON MapTUH K JHMIICHUIO CBOOOABI HA CPOK OT YETHIPEX A0 CEMHU
net. Ilo MatepuanaM yrojoBHOIO Jiea ObUIO YCTAHOBJIEHO, YTO YYACTHUKH STUEHKU 3alpEeIlleHHON MeXaAyHa-
POIHON SKCTPEMHUCTCKON MapTUU MJIAHUPOBAIN YCTPOUTHh HECKOJIBKO TEPAKTOB U JIUIIUTH COTPaXKJaH CBET-
CKOTO YKJIaa *XU3HH, 3aMEHUB peciyOonnky Ha Xanudar. OpranuzaTop S4EHKH HECKOJIBKO JIET Ha3al MoObI-
Bai B r.Kazanu (TaTtapcraH), rae nepexus Cepbe3HyI0 POMBIBKY MO3IOB B TEPPOPUCTUYECKOM TPYIIIMPOB-
Ke, a BepHyBIIUCh B PK, Hauan npecTynHyo AesTeabHOCTh ¢ BEpOOBKY [IOMOIIIHUKOB. B cheMHYI0 KBapTUpPY
O[] IpeIoTaMi OBITOBOTO XapakTepa MPHIJIAIIAINCE pa3Hble moad. [pumeamux yoexaanu: «uciam —
3TO XOpOLIO, & XPUCTHAHCTBO — IIJI0XO, KSHIIUH HA/I0 0053aTh HOCUTD XUIXKA0bI, a MyXYUH — TIOOCTSHKN».
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Kpome Toro, nmpoBo3sriamanachk uaes UCKIFOYATEIBHOCTH, IPEBOCXOICTBA U HETIOJHOIICHHOCTH TPax-
JIaH 10 PEIMTHO3HOMY MPU3HAKY, PACOBOM MPHUHAICKHOCTH U Aaxe A3bIKy. HOBBIX azienToB cHaOXammu 3a-
MpPEIeHHON JIUTEepaTypoll Ha Ka3aXCKOM U PYCCKOM S3bIKaX, IOKa3bIBalM CIYIIATENsIM BHIEO3AIMHICH
C TeppopucTamu, youteiMu (eiepaibHbIME Boiickamu Ha KaBkase.

Taxxe cooOmaercsi, YTO HAMEPEHHO MPOBOJMIMCH PA3TOBOPHI O TOM, YTO «IOpa TOTHATH OyHT
U YCTPOUTH JDKUXaZ, a 9TOOBI Ie30praHn30BaTh MOJHUIIEHCKIX, B30OPBATh B MIEPBYIO OYEPEab 3aHUS MPABO-
OXpPAaHUTENBHBIX OpraHoB» [1].

B cooTBeTCTBUM ¢ 3aKIIOYCHHEM DKCIEPTOB, B JCHCTBUAX OCYKICHHBIX UMEIOTCS IMOOYAUTEIBHEIC
KOHCTPYKITUH, HAIIpaBJIeHHbIE Ha HACHIILCTBEHHOE M3MEHEHHE KOHCTHTYIIHOHHOTO CTPOsI, IPU3HAKU BO30Y-
KIACHHS HAI[MOHAIBHON M PETMTHO3HOW BPaXKIbI, COMEPKATCS BBHICKA3BIBAHUS HETATHBHO-OIEHOYHOTO Xa-
pakTepa Mo OTHOIICHUIO K APYTUM HaIIHSIM.

AHanmu3 JKCIEePTa-TOIUTONOTa CBUACTENBCTBYET, UYTO M3BATHIE 3alpelleHHbIe MaTepHalbl K UCIaMy
HE UMEIOT HUKAaKOT'0 OTHOIIEHHS, & €r0 KAHOHBI TPAKTOBAIMCH NCKAXEHHO.

17 mast 2011 r. B pe3ynbraTe B3peiBa 60MOBI B 3nanun nenapramedTa KHB AktioOuHCcKoi 061acTu mo-
CTpaJlaJid TPU YEJIOBEKa, CaM CMEPTHHK morud Ha mecte [1].

Heob6xoaumMo 0TMETHTB, YTO HHTEPEC K PETUTHO3HOI cepe cO CTOPOHBI 00IECTBA JOCTATOUYHO BO3POC
B Hacrosiee Bpems. [Ipexe Bcero, 3To BBI3BAHO COIMATLHO-)KOHOMHUYECKUMU H IMTOJIUTUICCKUME U3MEHE-
HUSIMU, TTPOU3OIICIIIIMHU B TIOCIEAHUE ecaTHieTus B PecnyOinke KazaxcTaH, KOTOpBIE CYIIIECTBEHHO IT0-
BIUSUTA HA MOPAJIEHO-TICHXOJIOTHYECKOE COCTOSTHHE O0IIeCTBA.

Bo3spoc uHTEpec K penurno3HoN IeATENbHOCTH, CBOOOE BEPOUCIIOBEIAHMS, TIOpa3yMeBaloIei 3anH-
TEPECOBAHHOCTh PA3JIMYHBIX PEIUTHO3HBIX TEYCHUN W KYJIHTOB HETPAJUIMOHHOTO XapakTepa B AKCIAHCHH
Ha Tepputopun ctpad CHI' ¢ nenpro Habopa afenToB, YTO MOBJIEKJIO YCHIEHHE PETUTHO3HON aKTUBHOCTH B
obrrecTBe. DTO CIIOCOOCTBOBATIO PE3KOMY YBEITUUEHHIO POCTa PEITMTHO3HBIX 00BEINHEHNH, B TOM YHCIIE JIe-
CTPYKTHUBHOW HANpaBICHHOCTH, MOSBUIOCH MHOTO PEIMTHO3HBIX IEHTPOB, MUCTHUYECKUX KYJIBTOB, B OCO-
OCHHOCTH MCJIAMCKOTO TOJIKa, BOHUKIIIUX HA OCHOBE UCJIaMa.

Anent [oT naT. adeptus — MOCTUTIINN | TPAKTYETCS B IBYX ONPEICICHUSIX: KaK IMOCBAIICHHBIN B TAHBI
KaKoTo-TH0O0 YUCHHUS, PEIIUTHO3HOTO KYJIbTa, CEKTHl U KaK PEBHOCTHBIN MPHUBEPIKECHEI] KAKOTO-THOO0 YUCHHS.
[2; 308].

ITo manabIM HanmonanmsHOTO IeHTpa KyIbTyphl B pemmruii ipu AJIP mo cocrostauto Ha 1 sHBaps 2012 1.,
B Kazaxcrane melicTByroT 4479 pelurno3HbIX OOIIECTBEHHBIX OOBEIUHEHHUM, B TOM YHCie 2756 — MyCyIIb-
MaHCKuX, 1256 — mporectanTckux, 303 — mpaBociaBHBIX, 87 — KaTOIWYECKUX, 27 — WydeUcKux, 5 —
Oyanuiickux. HeTpaquIlMOHHBIX PEIMTHO3HBIX KOH(peccuii HacunuThiBaeTcs cabiie 2000 [3].

MHorue HeTpaJuLMOHHbBIE PEIUTHO3HBIE OPTaHU3allul Pa3INIHON KOH(pecCHOoHaIhHON HamlpaBIeHHO-
CTH — TIPOTECTaHTCKHUe u eBaHrenbckue («AnseHTrcthl Cenpmoro Jus», «llepkoBs ['peiicy, «CBuaerenu
Herose»), BocTounble penuruu («baxamny, «O0mecTBo co3Hanus Kpuraey, «Aym CHHpHKEY), HCIaMCKOTO
trmna («Anb-Kaengay, «Amrs Asty», «ATa xom», «bpaTes MmycynbeMmane», «bo3 I'ypmy», «Xu30-yT-Taxpup ajib-
ncnamMmy, «JBmwkeHue Tamnbany, «J>kamaar Momkaxenos LlenTpansHoit A3uny), — HaydHBIe KyIbTHI («Ca-
SHTOJIOTHY, «JlnaneTnka», «Hpro-DHK»), caTaHUCTHI U MOJIOJIS)KHAS KOHTPKYIbTYpPa, MTOSBUBIIHECS B T10-
ciemHue ToAbl He TonbKo B PecrmyOnmke Kasaxcran, HO M cTpaHax MOCTCOBETCKOTO NMPOCTPAHCTBA, KaK Mpa-
BHJIO, UCTIONB3YIOT Takre (GOPMBI ACSITEIHLHOCTH, KOTOPBIE HE TOJIFKO HApyIIAIOT MpaBa JIMYHOCTH, HO HMEIOT
MPU3HAKU KOHKPETHBIX MPECTYITHBIX JSSTHUI U SBISIFOTCS IECTPYKTUBHBIMHU.

B HacTosmiee BpemMsi B HallMOHATIBHBIA TEPEUYCHb 3alpelieHHBIX B Ka3zaxcTaHe TeppOPHCTUYCCKUX
IKCTPEMHUCTCKUX CTPYKTYP BKIIIOUEHO 15 opraHu3aIwii, Cpeau KOTOPHIX TOIBKO «AyM CHHpPHKE» OTHOCHTCS
K BOCTOYHOU PEJINTHH, a OCTAITBHBIE — HCIAMCKON HAIPaBICHHOCTH.

OpnHako yrpos3a pacHpOCTpaHCHHsI HETPAIUIMOHHBIX PEIMTHO3HO-KYJIBTOBBIX HWICH OTMEYaeTCs He
TOJIBKO CO CTOPOHBI YKa3aHHBIX BBIIIE PEIUTHO3HBIX CTPYKTYp, ACSITETHHOCTh KOTOPBIX HOCHT, OYEBHJIHO,
NECTPYKTHBHBIN XapakTep, HO U PETUTHO3HBIX OPraHU3alli, HE BXOIIINX B HAIMOHAJIBHBIN MEPEeUeHb, XO-
TS B OTHOIICHUH KOTOPBIX HMEIOTCS HE TOJHKO MaTepUANbl IPOBEPOK MPABOOXPAHUTEILHBIX OPTaHOB, HO H
BO30YKJCHHBIE YTOJIOBHBIC JI€JIa 10 PAa3IUYHBIM IIPECTYITHBIM MPOSIBICHUSIM.

Kax mpaBuiio, nesTensHOCTh HETPAAWIIMOHHBIX PETMTHO3HBIX OPTaHU3aIlii CBs3aHa C (GU3NIECKUM H
TICUXOJIOTHYSCKUM HACHIIMEM HaJ JIMYHOCTHIO M HAHOCHUT HEIONPABUMBIA BpEJ TICHXUYECKOMY U (hu3nde-
CKOMY 37I0POBBIO YEIIOBEKA, a TaKXKe MPEJCTABIISICT CEPhE3HY yrpo3y HAIMOHAILHOW, TOCYAapCTBCHHON
0e301acHOCTH TOCYJapCTRa.

JlesTenbHOCTh HETPAAUIIMOHHBIX PEIMTHO3HBIX OPTaHU3aIlUi UMEET JTATCHTHBIN XapakTep, B TOM YHCIC
Y TI0 PacIpOCTPAHCHUIO UCTIOBEYEMbIX UJICH MOCPEICTBOM IEYATHBIX W3JaHHI, ayqH03alluCH ¥ BHICOMa-
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TEPUAJIOB, WILTFOCTPUPYIOIINX BEPOYUYCHHUE U COOTBETCTBYIOIIYIO €My MPAKTHKY (0OTOCITYKEHUS, PEITUTHO3-
HbIE OOpAIBI, IEPEMOHUHN U TAIOMHHYECTBO), ayJJUO- U BHJICOMATEPHAIOB OOTOCIOBCKOTO M PETUTHO3HO-
00pa3oBaTEILHOrO COMEPKaHus (KpoME aHUMAIMOHHBIX, HIPOBBIX (XYIOKECTBCHHBIX) (QUIBMOB), a TaKKe
MaTepHUAIOB U JUTEPATYPhl PEITUTHO3HOTO COACPKAHUS, IPEAMETOB PEIUTHMO3HOIO HA3HAYCHUSI.

OpnHako penurus Kak AyXOBHAas MOTPEOHOCTh, HIEOIOTHYECKast COCTABISIONIAs TOCYIapCTBa SBISIETCA
3aKpEeIJICHHBIM KOHCTUTYIIMOHHBIM TPaBOM Ha CBOOOJy BEpPOWCITOBENAHMS, M 3aKOHOJATEIHHO MPEI0CTaB-
JI€TCA BO3MOXKHOCTD JJISl IEATEIbHOCTH PEIUTHO3HBIX OpPraHU3alliii, B TOM YHUCIIEe HETPaJULMOHHOIO Xa-
paktepa. DTO OmpeAesseT He TOIbKO aKTyaJbHOCTh U COIMANBHYIO 3HAUUMOCTh UCCIEAOBAHUS TPOSBICHUN
pEeNUTUH U ee BIUSHUS Ha O0IIECTBO, HO U MOPOXKIAET PAJ CIOKHBIX IMPOOJIeM B 9acTH O3BOJIEHHOTO U 3a-
MIPEIIEHHOT0 B MOAOOHON NEesSTeNbHOCTH, YTO TOCTY)XHJIO OCHOBaHHEM ISl TMOSBICHUA TaKOTO ICHCTBHUA,
KaK pelIMruoBeIYeCcKasl SKCIepTU3a.

PenurnoBegueckas sKCrepTH3a, €€ Ha3HAUYEHHE U TPOU3BOJICTBO KaK MPOIIECC TOCYJapCTBEHHOTO Pery-
TUpoBaHUS B cepe PeNTUrHO3HON AESTENHbHOCTH TO3BOJISIOT BBIIBUTH C MPAKTUYECKUX U TEOPETHUECKUX
MO3UINI OTPEJICIICHHBIC MPOOJIEMHBIC BOIPOCH 0 pa3pabOTaHHOCTH HE TOJIBKO CAaMOTO TOHSATHUS PEITUTHO-
BETYECKON AKCIIEPTHU3EI B IIEJIOM, HO U €€ IIPaBOBOTO CTaTyca Kak BUA SKCIIEPTH3HI, O CTEIICHU pa3paboTaH-
HOCTH KOHKPETHBIX PEKOMEHIAINH M0 ee Ha3HAUYEHHUIO U MTPOU3BOACTBY, COCTABE HKCIEPTOB U UX TIOJTHOMO-
YHsIX, 8 TAKKE OTHOCUTEIILHO OOBEKTa UCCIIEAOBAHUS — MEXaHW3Ma MPHU3HAHHUS MaTepPHAIIOB, TIPEIMETOB
PEIUTUO3HOTO HA3HAUCHUS SKCTPEMUCTCKUMH.

[Ipon3BOACTBO PENUTHOBEIECKOI AKCIEPTU3BI OCYIIECTBISIETCS B IIENIIX YCTAHOBIEHUSI COOTBETCTBHSA
YUpPEAUTENBHBIX JOKYMEHTOB, a TaK)K€ IPYTHX JTOKYMEHTOB PEIMTHO3HOTO COJNIEPKAaHUS, TyXOBHBIX (peu-
THO3HBIX) O0pPa30BaTENBHEIX MpPOrpamMM, HH(OPMAIMOHHBIX MAaTEPUAIIOB PEIUTHO3HOTO COJCPXKaHUS H
MPEeIMETOB PETMTHO3HOTO Ha3HAYCHHS JEHCTBYIONIEMY 3aKOHOJATENBCTBY B TocyaapceTse [4].

Omnako Ha coBpeMeHHOM dTarne B PecnyOnmke Kazaxcran, kak paBHO u B Apyrux crpanax CHI', pemu-
THOBEIYECKasi SKCIIEPTHU3a HE MMEET OIPEICICHHOTO MPaBOBOIO CTAaTyca, HE BKJIIOYCHA B TIEPEUYCHb CyIe0-
HBIX 9KCHepTU3. SBISIOTCS JOCTATOYHO COMHUTENBHBIMU €€ MPOU3BOACTBO, HA3HAYCHUE U KOMIIETEHIIUS
JIUI] Ha COOTBETCTBHE C 3aKOHOJATEIHHBIM TPEOOBAHUSAM H SKCIIEPTHBIM HCCIIEIOBAHHUSIM.

B nacrosimiee Bpems B PecniyOnnke KazaxcTan penuruoBemueckasi JKCIIEpTH3a HE HaJelIeHa MTPaBOBEIM
CTaTyCcoM, T.€. HE MIMEET YCTaHOBJICHHBIX HOPMaMH ITPaBa MOJIOKECHUS €€ CYOBEKTOB, a TAK)KE COBOKYITHOCTH
WX TIpaB U o0s3aHHOCTEH. Takxke permuruoBeqUecKas dKCIepTH3a He BXOAUT B O(UITHAIBHBIA IEPEeYeHb Cy-
neOHBIX dKcrepTH3 B PecryOinke KazaxcraH, He SIBIISIETCS OJHUM U3 BHJIOB CYJCOHBIX IKCIEPTH3, UTO CY-
IIECTBEHHO OTIMYAeT €€ OT WHBIX BUJIOB CYACOHOW 3KCIEepPTH3bl (HApPUMED, MICUXUATPUISCKOM, CyaeOHO-
MEIUITMHCKON, TTIOUEPKOBEAICCKON U TIp. ).

3to npodaHUpyeT ee U XapaKTepU3yeT KaK JUICTAHTCTBO, 3HAYMTEIBHO CHUKASL CTEIIEHb CEPhE3HOCTH
BBIBOJIOB B OOJIBINICH CTENECHH AJIsI 3aMHTEPECOBAHHBIX B TPOXOXKIEHUH SKCIICPTH3BI PEIUTUO3HBIX OpTaHU-
3aIliid, 9TO CIYXKUT JIJIS TAKUX CTPYKTYP IMMOBOJIOM JIJISl CIIOPOB HE TOJBKO B CyIcOHOM TOPSAKE, HO U B CPeJI-
cTBax MaccoBoil nHpopmarwn. Takol ¢akTop BOCHPEMATCTBYET MTOCTHKEHHIO 3a/1a4 YTOJIOBHOIO TpoIiecca
U JleJaeT HEeBO3MOXKHBIM yCTAHOBIIEHHE WCTHHBI IO YTOJIOBHBIM JielaM 0e3 MCIIONb30BaHUS O0ObEKTHBHBIX
BBIBOJIOB 9KCIIEPTHBIX UCCICAOBAHUM.

[IpuBneyenne oOMECTBEHHBIX 00bEIMHEHUN U OOTOCIOBOB K MPOBENCHUIO PETUTHOBEAUECKOM dKCIIep-
TH3BI TAKXKE HE UMEET Mo cOO0i HHU TECOPETUIECKOM, HM 3aKOHOJATECIIEHON, HA TPAKTHIECKOW OCHOBEI, UTO
HapylIaeT IPUHIUIBI IPOU3BOJICTBA JIFOOOTO POJIa IKCIIEPTHU3BI, TEM 00JIee PEIIMTHOBEAYSCKOM.

[IpuBieueHre K y4acTHUIO B TIPOU3BOJICTBE PEIIUTHOBEIUYCCKON SKCIIEPTHU3HI OOIECTBEHHBIX 00hEIUHE-
HUH, KOTOPBIE HOCST IMyOJIMYHBIA XapaKTep, SIBISETCS HEMPHEeMIIEMBbIM. DTO 00yCIIOBIEHO TEM, YTO COCTaB
OOIIECTBEHHBIX O0BEIUHCHUN BKIIOYAET B CeOsi KOHTHHICHT, BRIPAXKAIONIUI CBOIO TPAXKIAHCKYIO TTO3UITUIO
Y HEJOCTAaTOYHO CBEAYIIHMN B BOIPOCAX CICIUANBHBIX MMO3HAHWMA, KOTOPBIC TPEOYIOTCS IS TPOBEACHUS
9KCIIEPTHOM OIIEHKH IO BOIIPOCAM PENUTHUH, PETUTHO3HOTO MHPOBO33PEHUS, JTOTMATOB BEPHI PA3IUYHBIX
KOH(ECCHOHAILHBIX CTPYKTYp, a TaKkKe uelioBeueckuil (pakTop Kak cyObeKTHBHOE Hadano. Kak mpaBwuiio,
00IIIeCTBEHHBIC 00BEIUHEHHSI HE SIBJITIOTCS TIPO(ECCHOHAIBHBIME COOOIIECTBAMH WIIH TPYIIIIAMU U, CIIEI0-
BaTeNbHO, HE UMEIOT HEOOXOMUMYIO HAYYHYIO KOMIETEHIIHIO [T O(QHIUAILHON OIEHKH MPEJICTABICHHBIX
MaTepHasoB.

Bo3moxHOE HCTIONb30BaHNe 3HAHUN OOTOCIIOBOB TAKXKE SBISICTCS COMHUTENBHBIM, TaK KakK, BHE 3aBU-
CHUMOCTH OT KOH(eCCHOHABLHON NMPUHAUIC)KHOCTH, OOTOCIIOBAMU BBIpAKACTCS COOCTBEHHAS, JIMYHAS JIYy-
XOBHAsl TOYKa 3pEHUS, KOTOpPAsk MOXKET ObITh OTJIIMYHOHN OT MO3HUIIMU HETOCPEICTBEHHO O(HIIMAaTHHONH KOH-
(dheccun, Hampumep, opunuansHoro MueHus Pycckoit [IpaBocmaBHoii Ilepksu, Pumcko-Karommaeckoit nmm
I'pexo-Pumckoii IepkBu win J[yXOBHOTO yIpaBJICHHS MyCyibMaH. B 3TOM cMbIciae HEOOXOIUMO TakKKe
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YUUTBIBaTh, YTO KOHKPETHBIE PETUTHO3HbIE O0BEIMHEHUS, TaK HAa3bIBa€MbIE TPAAUIIMOHHBIE, KYIbTypooOpa-
3yIOIUE, MUPOBBIE PEJIUTUH, B COOTBETCTBUU C JACHCTBYIOIIUM 3aKOHOAATEIBCTBOM HE MOT'YT OBITH €IUHCT-
BEHHBIMHM yYaCTHUKaMH, IPUBJIEKAEMBIMU K IIPOBEACHHUIO PEIUTMOBENUECKON 3KcIepTusbl. B mpoTuBHOM
cllydae, 3TO SIBJISIETCS MIPOSIBJICHUEM HApPYIICHUH NMpaB U CBOOOJ B AEATEIHHOCTH WHBIX PEITUTHO3HBIX KOH-
(dheccuii 1 JCHOMHUHAIINMA, KOTOPBIE TTI0 CBOEH CYTH SBISIOTCS HETPAAUIIMOHHBIMHU.

Hapenenne momHOMOYHMAMY y4acTHsl B MIPOBEACHUH PEIUTHOBEIYECKOM AKCIEPTU3BI PA3IUYHOIO poaa
KoH(eccuil SBigeTcs HapylIeHHeM NPUHLINIA 00beKTUBHOCTH. bosiee Toro, B COOTBETCTBUH C KOHCTUTYLH-
oHHbIMU HOpMamu PK penurus otzaeneHa oT rocyaapcTBa, U peIMIHO3Hble 00BEIUHEHUSI HE MOTYT IIPUHHU-
MaTh y4acTHe B JeJax TOCylapcTBa, a OKCIEPTHAs ACATENLHOCTh OCYIICCTBIIICTCS UMEHHO TOCyJapCTBEH-
HBIMU OpraHaMi.

C 1enbio 0OBEKTHBHOTO, TIOJIHOTO M BCECTOPOHHEI0 HUCCIIEA0BAHUS 00BEKTOB PEIUTHOBEAYECKOM IKC-
NepTU3bl Oosiee palMoOHaIbHO U APQPEKTUBHO MPOBEACHUE PEIUTHOBEAYECKON SKCIEPTH3bl OpydaTh He3a-
BHUCHUMBIM PKCIIEPTaM M3 4YHCJa YYEHBIX Pa3IUYHOTO NPOQUIIL, a UMEHHO PEIUTHOBEIOB, IICUXOJIOr0OB, IIpa-
BOBEJIOB U MHBIX CIIEUATUCTOB, B 3aBUCUMOCTH OT ITOCTABJICHHBIX BOIIPOCOB, SBJISIOIINXCS COTPYIHUKAMHU
BBICIIMX Y4€OHBIX 3aBEICHUN U HayYHO-UCCIIEI0BATEIbCKIX UHCTUTYTOB.

OdunuanbHoe pa3bsICHEHHE PEIMIHMO3HBIX HOPM, IOHATUH OTIEJIBHOIO CBSILEHHOCIYXKHUTENS, XpU-
CTHaHMHA WM MYCYJIbMaHHHA — 3TO HE ecTh oduuunansHas nozunus Llepksu nnn /lyxoBHOTO yrnpaBiieHHS
MycyJIbMaH. B 3To# cBA3u HEOOXOIUMO NPUBJIEKATh TONBKO O(QUIMAIbHBIE CTPYKTYPBI 1yXOBEHCTBA KYJIb-
TypooOpasyromux KoHpeccuid, KOTOpble CIOCOOHBI OOBEKTUBHO, OOOCHOBAaHHO BBHIPA3uUTh O(UIHATIBHYIO
MO3ULIUIO TI0 NPEICTABIAEMbIM 00BEKTaM.

Kpome Toro, penurnobenueckasl KCIEepTU3a A0JDKHA OBITh OQHULIMAIBHO NPU3HAHA OJAHUM U3 BHUJIOB
CyAeOHOH 3KCTIEPTHU3BI, € LETbI0 €€ OPUINAILHOIO NPU3HAHKS, IPABOBOTO CTAaTyca M UCKITIOUEHHS OmrO0Y-
HBIX HUCCIIEIOBaHUN 00BEKTa, U, CIEJ0BATEIbHO, BXOJUTh B COCTAB I'OCYIAPCTBEHHBIX IKCIEPTHBIX YUPEK-
IeHu#, Hanpumep, LlenTpa cyaeOHOH SKCIIepTU3BL.

B 3ToM cMmbIcie npuBIeYEHNE YUEHBIX U HAYYHBIX COTPYIHHKOB BBICHIMX Y4EOHBIX 3aBellCHHH, HAyY-
HO-MCCJIEI0BATEIIbCKUX MHCTUTYTOB PA3IMYHOIO MPOQUIIS TaKKe SBJSIETCS AOCTATOYHO I(PPEKTUBHBIM HE
TONBKO TpH pa3paboTKe U ONpEAETICHWH IOHATHSl PENIUTHOBETYECKOM HSKCHEPTH3bl, HO W B HAy4YHO-
HCCIEA0BATENBCKOM IUTaHe. Beck nmpouecc 1elcTBUM B COOTBETCTBHHU C IEUCTBYIOLIUM 3aKOHOAATEIbCTBOM
PK 1o mpou3BoACTBY 3KCIIEPTHOI'O MCCIENOBAHUS UCXOAUT U3 YCTAHOBIJICHHBIX IPUHIMIIOB, I1e Haubosee
3HAYMMBIMU B MPAKTUYECKOM M TEOPETHYECKOM IUIaHE BBICTYMAIOT MOJHOTa M OOBEKTUBHOCTH, HE3aBUCH-
MOCTb, Hay4Hasi 000CHOBAaHHOCTb, KOMIIETEHTHOCTb, BCECTOPOHHOCTb, IIPO()eCCHOHATIbHASA STUYHOCTb.

[Tonmy4yeHHOE 3KCIIEpPTHOE 3aKIIIOYCHUE SIBISIETCS! JOKA3aTENLCTBOM, CBHICTEILCTBYIOIIMM O HAJTHMYUH
T100 OTCYTCTBHUHM MHTEPECYIOIMX (DaKTHYECKMX NaHHBIX B paspelieHHH TOTO WIM HHOTO BONPOCA, YTO
B TAJIbHEHIIIEM CTAHOBUTCS PEIIAIONINM OCHOBAHHEM IT0 MECTY TpeOOBaHMSI.

PenurnoBemueckas skcnepTu3a JocTaTouHa, 3¢ GeKTHBHA AJS MPOoLecca BBISIBICHHS, PACKPBITHA U pac-
CII€ZIOBAaHMsI NPECTYIUICHUH, CBA3aHHBIX C JESTEIbHOCTBIO HETPAIULIMOHHBIX PEIMIHO3HBIX KOH(peccuil, ae-
HOMUHALIUK ¥ KyJbTOB, B TOM YHCJE TEPPOPUCTUUECKON HANPaBIEHHOCTH, YTO SIBISETCA crienuduaeckoit
YepTOH, OTJIMYAIOUICH €€ OT HHOro BUAA dKCHepTH3bl. OHAKO HAUOONBIINX PE3YJILTATOB U 00BEKTHBHOCTH
PEIUTrnoBeUYecKas 3KCIEepTU3a J0CTUTraeT TOra, KOTrAa IPOBOJUTCS B KOMILJIEKCE ¢ MHBIMM BUIAMU 3KCIIEp-
TH3, a HUMEHHO CyJeOHOH SKCIEepTU3bl NCUXO(U3HUOIOIMYECKUX IPOLECCOB YeJoBeKa M CyneOHO-
NICUXUATPUUECKON SKCIEPTHU3HI.

OOBeKTaMH PENUTHOBEIYECKON AKCIEPTHU3bl B COOTBETCTBUM C ACUCTBYIOIIMM 3aKOHOIATEIHCTBOM
B PecnyOnuke KazaxcTan sSBIAIOTCS yUpenuTeNbHbIC U APYTrUe JOKYMEHTHI PEIUTHO3HBIX OObEIMHEHH, B
TOM YMCJIE MaTE€pHabl PETUTHO3HOTO COACPKAHUS U IPEAMETHI PEIMTHO3HOIO Ha3HAUEHUSL.

Heo06xonumo oTMeTHTBH, 4TO OOBEKTHI PENUTHOBEIYECKON SKCIEPTH3Bl B MEPBYIO OYEpENb JOJKHBI
ObITh WICHTU(QULIUPOBAHbI C KOHKPETHBIM PEJIMTHO3HBIM TEUEHHEM, TaK KaK 3TO OTBEYaeT TpeOOBaHUSIM
IIOJIHOTBI UCCIICIOBAHUS, @ TAKXKE CIOCOOCTBYET KOHTPOJIIO 33 PEIUTMO3HOM cUTyalel B TOCy1apCcTBe, Bbl-
SIBJICHUIO U TIPENYIIPEXKACHHUIO MTOJTOTOBKU M COBEPILECHHUS OOIECTBEHHO OMACHBIX JIESTHUM.

Marepuasisl, IpeacTaBiasieMble ISl UCCIENOBaHMs, PA3IMUHbl U ONpPENeNeHbl JeHCTBYIOUIMMU IPaBU-
JaMH TIPOU3BOJICTBA PETUTHOBEAUECKON IKCTIEPTU3BI, K HUM OTHOCST:

— y4peIuTeabHble JOKYMEHTHI, IPEACTaBIsIeMble Ul PETUCTPAllMU U IIEPEPETUCTPALIUU PETUTHO3HOTO

00bEIMHEHNS,

— IOKYMEHTBI PEJTUTHO3HOTO COJCPIKaHUS;

— peJIuruo3Hble 00pa3oBaTebHbIE IPOTPAMMBL;

— nH(OpPMAIMOHHBIE MaTEPUANbl PETUTHO3HOTO COJACPIKAHMS;

— IPEIMETHI PEIUTHO3HOTO Ha3HaueHus [4].
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VYkazaHHble 00BEKTHI, HAIPUMEP, TEOPETUUECKOTO MM MPAKTUUYECKOTO XapaKTepa, PeIUrHo3Has JuTe-
paTypa, u3gaTenbcKas IPOMYKIUS PETUTHO3HOTO Ha3HAuYeHUs, MIPEIMEThI PETUTHO3HO-KYIFTOBOTO TIpeIHAa-
3HA4YeHHsI B 3aBUCHMOCTH OT KOH(ECCHOHAIBFHOW MPUHAIIEKHOCTH — MPEIMETHI PEINTHO3HON CUMBOIUKA
U aTpUOYTHKH, B TOM YHCIIE KPECTHI BCEX Pa3HOBUAHOCTEH, MaHATHH, MEAAIbOHBI, TaMSITHBIC 3HAKH, OpACHA
¥ MEJaJId PEUTHO3HBIX OpPTraHU3aIfii, BEIIEeCTBA U MPeIMEThI, HEOOXOIUMBIE I COBEPIIEHHUS OOTOCTyXKe-
HUN ¥ PEIUTHO3HBIX OOPAIOB, MPEeIMETHl XpaMOBOTO YOpPaHCTBA M apXUTEKTYPHBIE 3JIEMEHTHI Xpama, CBS-
LICHHBIE MPEIMETHI, IPEAMETHl PEIMTHO3HOTO MTOKIIOHEHHS, OJeKa U TOJOBHBIE YOOPBI PEIMTHO3HOTO Ha-
3HAYEHUS, CIICIHUAaJIbHbIE BCIIOMOTATENbHBIE MPEAMETHI, HEOOXOAUMBIE AJSl XpaHEHHs, yCTaHOBKU, (YHK-
[IMOHUPOBAHUS W TIEPEMEIIEHH PEIMETOB, MPEICTABICHHBIE IS PETUTHOBETUECKON IKCIIEPTHU3BI, HOCST
JOCTATOYHO OOIIHMiT XapakTep W He KOHKPETHU3UPOBAHBI, YTO 3HAYUTEITFHO MOXKET 3aTPYIHUTHh UX MHTEPIIpE-
TalMI0 W 3HAYCHHE B PEIMTHO3HO-KYJIBTOBOH AeaTenbHOCTH. [Ipun 3TOM Bce OOBEKTHI PETUTHOBEAYECKON
9KCIIEPTU3BI MOTYT MOAPA3IEISITECA Ha PA3IMYHbIEC TPYIIIIBI U IOTPYTIIbI, HApPUMED:

— TIPeMETHI 7Sl PEUTHO3HOTO IOMEIIeHH, T.€. MECTa, T/Ie IPOUCXOAAT OOTOCTYKEeHHUs, YTEHHE MO-

JTUTB (HaIpuMep, y MyCyJIbMaH — €XeIHEBHO MATHKPATHOE YTCHHE HamMasa);
— IpeaMeThl HeOOXOJUMBIE TIPH OTIPaBICHUH OOTOCITYKEHHI U MOJIUTB, a TAKXKE PUTYAJIOB U LIepEMO-
HUH;

— MpeIMETHI, BCIOMOTaTEIbHOT0 00ECTIeYeHHS 10 OOTOCITYKEHHIO U IPEBO3HECCHUIO MOJIUTB;

— M3aTeNbCKUE MaTepHaibl (KHWKHAS POAYKLHUS, METOANYECKHE YKa3aHHsl, TOCOOHS U TIp.);

— ayQuo3anuch U BUIEOMATEPHAIIBL.

Kax mpaBmiio, ykazaHHbIe OOBEKTHI, OTHOCHMBIE K PETUTHOBEIYECKON DKCIEPTH3E, OTIUIAIOTCS CO-
JepKATETFHOCTHIO U HH(POPMATHBHOCTHIO 00 X UCTUHHOM NpeAHa3HAYCHHUH.

Y4uTBIBas, YTO JEATENbHOCTh HETPAJUIMOHHBIX PEIUTHO3HBIX KOH(PECCHH, IEHOMHUHALUN U KYJIbTOB
HOCUT B OOJIBIIMHCTBE CBOEM JIATCHTHBIA XapakTep, TO M HAaXOMSIIHECS B UX PACIOPSHKCHUH MaTepHalibl
TaKkke OyIyT HOCHUTH CKPBITBHINA, 3aMacCKHUPOBAHHBIM XapaKTep, KaK MPaBHIIO, IO BHIOM IICHXOJIOTHYECKOM
Hay4YHOU JIUTEPATypPhl U TECTOB.

Ocoboe MecTo B ATOM IIJIaHE 3aHUMAIOT HETPAaJULMOHHBIC TPOTECTAHTCKUE U EBAHTEIILCKUE PENUTHO3-
Hele opranm3anun («llepkoBp I'peiicy, «CBunerenmu HMeromel», «AnBertuctel Cempmoro Hus», «Hopas
Kuznby» 1 1p.) ¥ Hay4dHbIe KyIbTH («CaeHTONOTH», «JlMaHeTHKa), KOTOpble TUITUYHBIN KOPBICTHBI MOTHB
B CBOEH NIEATENBHOCTH MAacCKUPYIOT MOJ PEIUTHO3HBIMU HUIESIMH U TIPONOBEASMH, HAIIPUMEpP, JOCTATOYHO
pacrpocTpaHeHHON TeMbl 00IIel AyXOBHOH ceMbH, BCeOOIIeH Tr00BM U MPOIICHHs, 0TKa3a OT MaTepHajb-
HBIX IIEHHOCTEH, NHANBUAYATFHOCTH, JIOOBH K YeJIOBEUECTBY M IICHHOCTH YEJIOBEUECKOHN JIMYHOCTH B MUpE
U Tp.

3HaYNTENbHOE KOJMYECTBO HETPAAULIUOHHBIX PEIMTHO3HBIX O0BETUHEHUI MPUHAATICKUT MPOTECTAHT-
CKUM, TIPECBUTEPUAHCKUM M €BaHTEIbCKUM HETPAAWIMOHHBIM PEITUTHO3HBIM OObEIUHEHHSIM, Ubsl JIEATEINb-
HOCTh ¥ CYIIECTBOBAaHHE HE 3allpelleHbl IEHCTBYIOIUM 3aKoHoAaTenbcTBOM Pecny6mmku Kaszaxcran, 9To
BHOCHUT MPOTHBOPEUHE MEKAY HUX JCSATEIBHOCTBIO, MO TOBOAY KOTOPOH BO30YKIAIOTCS YrOJOBHBIE Jena, U
CBOOOHBIM JOCTYTIOM K M3AATEIHCKUM HM3JaHUSAM TaKHX PEIUTHO3HBIX oO0beanHeHuit. Hampumep, coTpyn-
Hukn Komurera HanmoHaibHOM Oe3omacHoCTH PK BhIABMIM (paKThl OTUYKICHHS HUMYIIECTBA MPUX0XKAH
npecBuTepranckoi uepksu «I 'peiic» B Kaparanae. B cBsi3u ¢ 3TuM Bo30YXJI€HO yrojoBHOE J1eso 1o cT.177
VYK PK — MomeHHN4YEeCcTBO, a TaK)K€ HE3aKOHHOE XpaHEHUE CHIIbHOJECHCTBYIOIUX IICUXOTPOMHBIX JIEKAPCT-
BEHHBIX MIPETapaToB B MOJIETHHOM 31aHiH. Kpome Toro, Obtn 00HApyKEHBI MaTEpPHAIIBI, COJIEPIKaIINe MPH-
3HAaKM MpONaraHabl UCKIIOUUTENBHOCTH U NMPEBOCXOJCTBA OJHOIO BEPOYUEHHUS HaJ APYTUMH, pazKUTaHUA
MexxKoH(eccnoHansHO# po3nu. Taxoke 7 centsiOps 2007 r. 14 macTopoB OOBSBUIN TOJIOJOBKY, MPOTECTYS
MPOTHUB BO30YKAECHUS B OTHOIIEHWH HUX YTOJIOBHOTO Jefia ¥ MPOBOUBIIEroCsl OOBICKA B 3[JAHWU LIEPKBH U B
noMax ee ciayxuteneil. Tpoe ciyxutesnei 1epkBU — apXUENHCKOII, €ro CECTpa U aAMUHUCTPATOP — IOJ03-
pEBAIOTCS B COBEpIIEHUM npecTyruieHus no ct.165 YK PecnyOnuku (TrocynapcTBeHHast u3mena). [loBomgom
JUTSL TIPOBEPKY TPECBUTEPHUAHCKOMN IEPKBH CTAIM TMEPEUYUCIEHUS €l KPYIMHBIX JIEHEKHBIX CYMM YaCTHBIM
MpeapUHUMATENEM, KOTOPBII MMO03peBaeTCs B TOCYAaPCTBEHHON N3MEHE M B HACTOSIIIIEE BPEMSI HaXOUTCA
B CIIEACTBEHHOM H30JATOpe AnMaThI [1].

Heo6xonnmo oTMETUTB, YTO YKa3aHHBIM MPUMEpP, KaK ¥ MHOTHE APYTHe OA0OHbIE IPECTYIHbIE (aKTH,
MTO3BOJISAIOT TTOCTABUTH BOMPOC O HECOOTBETCTBHH HAIIMOHAJILHOMY IEPEYHIO 3amperieHHbx B Kazaxcrane
TEPPOPUCTHIECKHUX M IKCTPEMICTCKHUX CTPYKTYpP M PAaCIpPOCTPaHIEMBbIX MaT€pPHajIOB, B TOM YHCIIE JUTEPATy-
PBL, ayAHO-, BUICOMATEPHUATIOB, COACPKALIUXCA B IPONOBESIX, H B ILIEJIOM ACSITEIBHOCTH TaKUX HETpaaULHU-
OHHBIX PENUTHO3HBIX CTPYKTYp. JlaHHBIH (pakTop 0COOEHHO XapaKTepeH B OTHOIICHHH MPOTECTAHTCKUX W
€BAHTEIIbCKUX HETPATUIIMOHHBIX PEIUTHO3HBIX OPTaHU3AIMi, BOCTOYHBIX PEIUTHH U HAYYHBIX KYJIBTOB, Ubs
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NESTeILHOCTh UMEET TIPU3HAKK SKCTPEMHU3Ma, 2 UIMEHHO NIPUMEHEHUE WX PEIIMTHO3HBIX MPaKTUK, OCHOBAaH-
HBIX Ha HETPAJIUIUOHHBIX PEIUIHO3HBIX WJIESX, CIIOCOOHO BBHI3BATH YIPO3Y JKWU3HH, 370POBBIO (0COOECHHO
MICUXWYECKOMY), HPaBCTBEHHOCTH, MpaBaM U CBOOOJAM UelOBeKa M IpaKIaHWHA, a TaKKe yrpoly Oe3zomac-
HOCTH TOCYJIapCTBa U OOIIECTBA B IEJIOM, T.€. 3aKOHOAATEIHHO ONPEACIIEMOro Kak PEIMTHO3HBIN dKCTpe-
MU3M.

B cBsi3u ¢ 3THM penurnoBeAUecKas IKCHepTH3a JODKHA MPOBOAUTHCA HE TONBKO B OTHOIIEHUH MaTe-
pHUAJIOB U MPEAMETOB HETPATUIIMOHHBIX PEIUTHO3HBIX OpTaHH3aIHiA, HAXOAIIMXCS MO 3aIIPETOM U BXOJIs-
X B HAIIMOHAJILHBIA NIEPEYCHb, HO U B OTHOIICHUU YK€ 3apETHCTPUPOBAHHEIX, MPOXOAIINX OYSPEIHYIO
MIEPEPETUCTPALIMIO M OCYIIECTBISIONINX PEIMTHO3HYIO NeSTENTFHOCTh BHE 3aBUCHMOCTH OT KOH()ECCHOHANb-
HO-PETUTHO3HOW WM KyJIbTOBOW MPUHAAJIEKHOCTH. DTO CBS3aHO C TEM, YTO PEIMTHO3HBIE OpTaHHU3aIlHH,
OCYIIECTBIISIONINE CBOIO JCATEIBHOCTh B COOTBETCTBUHU ¢ peructpanued (Hampumep «llepkoBs I'peticy,
«Csunerenu VeroBbi» u mp.), IMEIOT NMPU3HAKK POTHBO3aKOHHOCTH.

Ob6ecrieueHre TPOBEICHUS IKCIIEPTU3BI MPOU3BOJUTCS YITOTHOMOYEHHBIM OPTaHOM — ATEHTCTBOM I10
nenaM penuruii MunnctepeTBa KyabTypbl PecrryOnmku Kazaxcran, GyHKIMH ¥ TIOTHOMOYUSI KOTOPOTO Ha-
XOIaTCs B chepe MEKKOH(DECCHOHAIBHOTO COTIIacHs, 00SCIeUeHHs TpaB I'paxk/laH Ha CBOOOIy BEpOHC-
MOBE/IaHUSI U B3aUMOJICHCTBHUS C PEIMTHO3HBIMHU OO0beUHEHUSIMH. [IpoBe/ieHHe PeUTruOBEeTYeCKON IKC-
MEePTHU3bI BO3JAraeTcs Ha KCIEPTOB DKCIEPTHOTO COBETA MO0 U3YUYCHHUIO PAa3BUTHUS PEIMTUO3HON CUTyalluu
Mpu ATEHTCTBE 1O JieiaM penauruid. [Ipy 3ToM K MpOU3BOJCTBY 3KCIEPTU3BI MOTYT MPUBJICKATHCS TIPEICTA-
BUTENIH TOCYJAPCTBEHHBIX OPraHOB, PEIUTHOBENbI, IOPUCTHI M APYTHE CIECHUAIMCTHI B OONIACTH TpaBa Ha
CBO0OJTY COBECTH.

[IpunsiTie pemeHUs O HA3HAYCHWU U TPOU3BOJICTBE PEIMTHOBEIYCCKON IKCIEPTU3bI HMHUIUUPYETCS
JerapTaMeHTaMy IOCTUIH 00JIacTel MPU PETUCTPALIMH WITH MEPEPETHCTPAIH PETUTHO3HBIX 00heIMHEHNH]
60 B HENSIX YCTAaHOBJICHUS COOTBETCTBUS YUPEAUTEIHHBIX JOKYMEHTOB, a TakKe APYTHUX JOKYMEHTOB pe-
JIUTHO3HOTO COACPIKAHUS, TYXOBHBIX (PEIUTHO3HBIX) 00pa30BaTEIbHBIX MPOTrPaMM, WH(OPMAITHOHHBIX Ma-
TEPUAJIOB PEIMTHO3HOTO COACPKAHUS U TPEAMETOB PEIIMTHO3HOTO Ha3HAYCHUS 3aKOHOJATEeILCTBY Pecmy0-
nuku KazaxcraH.

OpHako BBIHECCHHE PEIICHUS O MPOBEACHUU PEIMTHOBEIUSCKON 3KCTIEPTH3bI JlenapTaMeHTOM 0CTH-
1Y, ee o0ecreueHne ATEHTCTBOM IO JiejaM PEJUTHH ¥ MPOBEJCHHE JKCIIEPTHBIM COBETOM KaK CTPYKTYp-
HBIM TIOZ[Pa3/IeIeHHeM OJHOTO U3 ITOJBEIOMCTBEHHBIX CTPYKTYp MUHHCTEPCTBA KYJIBTYPHI BBI3BIBAIOT CO-
MHeHHe. B mepByto odepenp 3TO CBS3aHO C T€M, YTO PEJUTHs, KaK OJHA U3 COCTABISIOMINX KU3HEACATEIb-
HOCTH TOCY/IapCTBa, JOJDKHA KOHTPOJIMPOBATHCS CO CTOPOHBI TOCY/APCTBEHHOW BIIACTH M pa3pellicHUE BO-
MIPOCOB B IIEJIOM TI0 PEJIUTHH JOJDKHO OCYIIECTBIATHCS CyA€OHON BIIACThIO. YKa3aHHBIEC BBIIIE MOTHOMOYHS
HeoOxoammo mepenatsh BepxosHomy Cymy PK mubo 001acTHEIM CyziaM ¢ TIEIbI0 OTIPEICICHIS MEXaHu3Ma
MpU3HaHUS OOBEKTOB PEIMTHOBEIYCCKONW 3KCIEPTH3BI HE MPOTHBOPCUAIIMMHU JIEHCTBYIONMIEMY 3aKOHOJA-
TEJIBCTBY TOCYJApCTBA (B TOM YHUCIIE HE SKCTPEMHUCTCKUMHU).

TakuM 00pa3oM, pacCCMOTPEHHBIC TIO3UIIMH 110 MPOBEJICHUIO PEITUTHOBEAUECKON DKCIIEPTH3BI TI03BOIS-
10T CAETATh CIEeIYIOIINE BEIBOIBI.

Bo-niepBhIX, penurnoBemyeckas 3KCIEepTH3a — 3TO OJWH U3 BUAOB CyNeOHOW 3KCHEPTHU3bI, TaK Kak
UMeeT 00OBEKT, 3a/Ia4M UCCICAOBAHUS; TAK)KE ONpEIeNieH KPYT €€ CYOBEKTOB M, COOTBETCTBEHHO, TOJICKUT
OTIPE/IETICHUIO ee MPaBOBON cTaTyc. Kpome Toro, penmurmoBemueckas dSKCIIEpPTH3a MMEET cHerudraeckue
0COOCHHOCTH, TTO3BOJISIONINE BBISBISTH, IPEAYIPEKAATh MPECTYIUICHNUS M MTPOTHBOAEHCTBOBATH TaKUM, KO-
TOpBIE CBSI3AHBI C JICATEILHOCTHIO HETPATUITMOHHBIX PEIMTHO3HBIX KOH(ECCHid, JEHOMUHAIU U KYJTbTOB.

Bo-BTOpBIX, HEOOXOIUMOCTBIO OCYIIECTBICHHS PEITUTHOBEIICCKON IKCIIEPTH3BI B CBSI3U C €€ crieiudu-
YECKUMH OCOOCHHOCTSIMH SIBJISIETCS TO, YTO OHA JIOJDKHA MMETh O(UIIMANBHO 3aKPEIICHHBIN MPaBOBOM CTa-
TyC CyneOHON IKCHEePTHU3BI, TIPOBOIUTHCS UCKIIOYUTENHHO C YYaCTHEM HE3aBHCHMBIX IKCIEpPTOB, T.e. He3a-
WHTEPECOBAHHBIX CBEIYIINX JIMI — YYEHBIX COOTBETCTBYIOIIETO IMOCTABIEHHBIM BOMpocaM Mmpoduis, (pe-
JIUTUOBEJIOB, TIPABOBEIOB, (DIIIOIOTOB, TICUXOJIOTOB M WHBIX JIUI]) U HOCUTh KOMIUICKCHBIN XapakTep, MOJHO-
CThIO MCKIIIOYAs ydJacTHE OOIIECTBEHHBIX O0BEIUHEHUN. BOroCIOBBI PENMTHO3HBIX OOBEIUHCHHNA MOTYT
MIPUBJICKATHCS K YYACTHIO B PEIIMTHOBETYCCKON IKCIIEPTH3E TOJIBKO B KAYECTBE CIEITHATUCTOB 10 TPOQUITIO,
B CBSI3U C BOHUKAIOIICH HEOOXOJMMOCTBIO U IO OTJCIHLHBIM BOIPOCaM, OTHOCSIITMCS K OTPACIIA OOTOCIOBUSL.

Kpome Toro, penurnoBequeckas KCHepTH3a JOHKHA IMPOBOJUTHCS HE TOJIHKO B OTHOIIEHHH OOBEKTOB
(TpeaMeToB, yupeauTeNbHBIX JOKYMEHTOB, IOKYMEHTOB PETUTHO3HOTO COJEPKAHUS, PETUTHO3HBIX 00pa3o-
BaTENBHBIX TPOrpaMM, HHOOPMAIIMOHHBIX MATEPHAJIOB), BIICPBBIC OCYIICCTBIISIONINX PETHCTPAIUIO KaK pe-
JIUTHO3HOE OOBEAMHEHUE, HO M PEIIUTHO3HBIX 00BEINHEHUH, TPOXOISIINX MIePEPETUCTPALINIO, BHE 3aBUCH-
MOCTH OT PEIIMTHO3HOW MM KYJIBTOBOM MPHHA ICKHOCTH.
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AKTyanbHble BONPOChI MPOM3BOACTBA. ..

B-Tperbux, penurus, Kak oJHa U3 COCTABISIONINX KU3HEACATEIHBHOCTH TOCYAapCTBA, JOJDKHA HE TOJb-
KO KOHTPOIIUPOBATHCS CO CTOPOHBI TOCYJAAPCTBEHHBIX CTPYKTYP, HO ¥ ITyTEM 3aKOHOJIATEIILHBIX MEXaHH3MOB
MOJTHOMOYHS TIO OIPEJCNICHHI0 00BEKTOB, HE MPOTHBOPEYANIHNX JICHCTBYIOMEMY 3aKOHOIATEIbCTBY TOCY-
JIapcTBa (B TOM YHCIIE DKCTPEMHUCTCKAMH), HODKHBI OBITH mepenansl Bepxosaomy Cymy PK mmu6o oGmact-
HBIM CyJIaM.
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Jlinu capanrama eHipiciHiH 63eKTi MaceJenepi

Jinu capantama eHIIPiCiHIH ©3€KTI MoCceNeNepiH 3epTTeyAi KPUMHUHAIIbI KOHE IICUXOJIOTHSUIBIK FHUIBIMIAD
TYpFBICBIHAH OacTay KaxeT, ceOebi ofap TeOpHsUIBIK JKOHE MPAKTHUKAIBIK aCIEKTiNep/e MaHbI3Ibl OOJIBII
TaObutafgpl. 3adbIpiasl MEMIICKETTEri AiH JKOHE HiHH YCTaHBIMOAPABIH OpHBI aHbIKTanraH. CoHpail-ak
JIaHKECTIK JKOHE JIHU-DKCTPEMHUCTIK OaFbITTarbl KbIJIMBICTAP (bl KDUMHUHAIIBIK CHIIATTAY/AA JAiHU caparnTay/Ibl
TarailblHAy JKOHE KOJIaHy OachIMIbUIBIKKA M€, OHTKEeHI capanTalyFa THICTI HBICAH YJITTHIK TBIABIM
caJIbIHFaH JiHM YHBIMAAP Ti3IMIMEH COMKECTIri Tekcepineni.

L.K.Arenova

Actual production problems religious expertise

Study on relevant issues of denominational expertise must be considered from the perspective of, criminal
and psychological Sciences, due to their importance in the practical and theoretical aspects. This indicates the
determination of the place of faith and religion in a secular society, their influence on the formation and
change of human behaviour in society, criminal characteristics of crimes of the terrorist and religious
extremist their dominant elements where the appointment and production expertise denominational are
dominant, because determines that the examination with the national denominational objects list of banned
religious organizations.
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HexoTtopsblie npodsieMbl 0Ka3aHUSA IOPUINYECKOH MOMOIIHU:
HCTOPUYECKHUN U 3apy0eKHBIN ONbIT

B craree mnpoaHanM3HpOBaHBI MPOOJIEMHBIC BOMPOCHI B OpPraHU3allMd M JACATEIBHOCTH aJlBOKATYPHI,
JIESITEIEHOCTH aJIBOKaTa B YTOJIOBHOM Tporiecce. BrineneHo Tpu (GOpMBI y4acThsi aJBOKAaTa B YrOJOBHOM
Mpouecce: 3allUTHUK, MPeCTaBUTeNb, aBOKAT cBuAeTe . OTMEUEHO COIMaJbHOE 3HAUYEHUE aJlBOKaTyphl
B 00€CIICUCHHN TIPUHITUIIA COCTS3ATEIBHOCTH. PacCMOTPEHBI BO3MOKHOCTH UCIIONTB30BAHUS HCTOPUIECCKOTO U
3apyOe)XHOTO ONbITa B OPraHM3allMM WHCTUTYTOB IIOMOIIHMKAa M CTaxkepa aJBokara. [loka3aHsl
B3aMMOOTHOULIEHUs] OOIIECTBa, TOCYZAapcTBA M aaBOKaTyphl. OmpenesneHo, YTO B COAEp)KaHHWE IOHATHUS
«kBaMM(PUIPOBAHHAS IOPUANYECKAsl TOMOIIbY» BXOJAT HE TOJBKO KOHCYJIbTATHBHAS U HPEACTaBUTEIIBCKAs
(GYHKIMH, HO TaK)Ke U BOTIPOCHI ONPEIEICHHS U PEATH3aLHH METOIUKN U TAKTHKU e TEIbHOCTH.

Knrouegvie crnosa: aABOKaTCKasA JACATCIbHOCTb, WHCTUTYT I[OMOIIHHUYECTBA, HpHCS{)KHLIfI HOBepeHHBIfI,
CTAXHUPOBKa aJIBOKAaTOB, MYHUIIMIAJIbHAsA aJABOKaTypa, yTOHOBHBIfI nponuecc, KBaJ'H/I(i)I/IHI/IPOBaHHaH
OpUuanveCKas 1MoMoIlb, COCTA3aTE/IbHAA CYIIHOCTHD IIpoLecca, aiBoKarypa.

[IporpeccuBHBIE M3MEHEHHSI 3aKOHOJATENIHCTBA B OOJACTH aJBOKATCKOW NIEATENHHOCTH CYIIECTBEHHO
W3MEHHJIN CTaTyC U poiib aJBOKaTa. TeM He MEHee OCTaJIOCh €Ile MHOTO Hepa3pelIeHHBIX MPo0ieM, KOTOpBIE
BIHUAIOT Ha 3()()EKTUBHOCTD OKa3aHUs IOPHAMYECKON IMOMOIIM HaceleHuto. Tak, He pa3pemieHbl IpoosieMbl
CTUMYJIMPOBAHNSA OKa3aHWA IOPUIMYECKON MOMOIIM B OTJAICHHBIX pailoHaX, B CENIbCKOH MECTHOCTH, CTa-
JKepCTBa, 00ECTIIeYeHNsI OKa3aHUs OecTIaTHON IOPUINYECKON MTOMOIIY, HE SICEH 10 KOHLA CTAaTyC MOMOIIHH-
KOB aJIBOKATOB.

Ecin 0OpatuThes K MCTOPUU CTAHOBIICHUS M Pa3BHTHS POCCUHCKON aJJBOKATYPHI, TO JIAHHAS CHTYaIHsI
He HoBa. Tak, B u3BecTHOM pabore 1914 r. «cropus pycckoii agsokarype» U.B. ['eccena ormevaercs ciie-
nytomuid ¢akt: «llpeaceaarenn NpoBHHIMAIBHBIX CYJIOB TO U Aeno oOpamatotcs B [letepOypr u MockBy
¢ Ipoch00i1 HANWTH JKETAIOIINX TTOCENUTRHCS B OKPYyTe TOTO WIIH JApyroro cyaa. [IpenpoBoxknas olHO U3 TaKUX
obpamennii (mpencenarens Bramumupckoro Oxpyxuoro Cyma) B Coser, npeacenarens Crnbd. OKpyKHOTO
Cyzna I'.'H. MoTOBUIIOB IIPOCUT y3HATh, HE HAWETCS JIM JKEJAIOIIUX TepeceuThCsl BO Bragumup u «okaszaTh
TaM JEsITEeNbHOCTH CyJa TO HeoOX0auMoe coaeicTBue, 6e3 KoToporo cyaeOHas pedopma HE JOCTHUraeT Iie-
nuy. Ilpencenarens KammHckoro cyza cooOmiaer, 9To «OH TMpHIJIAIIAN B SHBape M B QeBpajie Mecsiax
1867 r. uepe3 myOnukanuo B «MockoBckux u IletepOyprekux BegomMocTsx» i, jkelaoumx ObITh Mpu-
CSDKHBIMHU TMIOBEPEHHBIMU IIPHU CYZE, HO JKEJIAHUS Ha 3TO HUKTO He U3bsBUI» [1;121]. M3BectHsIi ropuct XIX B.
K.K. ApcenbpeB Taxxe otMedat: «B HEOOIBIINX MPOBHHIMAIBFHBIX TOPOAAX MPH OKPYKHBIX Cy/laX YETBEPTOTO
pa3psijia HHCTUTYT MPUCSHKHBIX TOBEPEHHBIX pa3pacTaeTcsl He CKOPO, HECMOTPS HU Ha KaKhe NCKYCCTBEHHBIE
Mepe» [2;27].

CrnenyeT OTMETUTh, YTO CETOHS Ha Teppuropuu Ka3zaxcTtaHa MHOTO IOPUCTOB, MMEIOIIUX JHIEH3HIO
Ha TPaBO 3aHATHUS aJBOKATCKOW JEATEIHHOCTHIO, HE KENAI0T 3aHUMAThCA €10 B CeNIbcKOi MecTHOCTH. CaMu
001acTHBIE KOJJIETUH aJJBOKATOB MBITAIOTCS HAWTH BBIXOJ U3 CHUTYallUH, XOTs Obl Ha KOPIIOPATHBHOM YPOBHE
MyTEeM YMEHBIICHNUS CyMM BCTYNUTENBHOIO U TEKYLIMX B3HOCOB, @ TO U OCBOOOXKICHHUS OT BCTYIHUTEIHLHOTO
B3HOca. M Bce ke, Mpy OrpOMHOM KOJMYECTBE aJBOKATOB B TOPOJaX MX KaTacTpOQHUYECKH HE XBaTaeT Ha
cene. JIymaetcs, 4uto 3ta npoOiieMa Hepa3peluMa Ha ypOBHE BEJIOMCTBEHHOTO HIIH KOPIIOPATHBHOTO Ypery-
naupoBaHus. JJ0KHBL OBITH 3aJI05KEHBI 3aKOHOAATENFHBIE OCHOBBI, CO3/AIOIINE JBIOTHI MIPH MPOXOKICHUU
CTaXKHMPOBKH, cllave dK3aMeHa Ha JIMIEH3UIO B CIIydae, €CIIM JIUIO IJIaHUpYyeT paboTaTh B CENbCKONH MECTHO-
cti. Bce 370 B menax rapaHTHpPOBaHHS JOJKHO OTPAXKaThCS B OMPEICIIEHHOM JOTOBOPE, IO KOTOPOMY,
B CiIydae OTKa3a OT TaKoil paboTbl, MPOMCXOIUT aHHYJIMPOBAHHE JTUIICH3UH, PEKpaIIeHIE ee JeiCTBHsI, hC-
KIIIOUEHHUE U3 KOJUIETHHU aJIBOKATOB.

B cuny uctopuuecky CIOXXKHMBIIUXCS MPHYWH, KaK B DKOHOMHUKE, KyIbType, 00pa3oBaHUM U APYTUX
cdepax IesTeNbHOCTH, TaK U B cepe OKa3aHus IOPHUIMYECKUX YCIYT, CEJIO elle HYKIAaeTcsl B TOCyAapcT-
BEHHOH nojazaepkke. [IpenoctaBnstoTces e HEKOTOPBIE JIBIOTHI AJISl HOCTYNAIOIINX U3 CEIbCKON MECTHO-
CTH TIO ONpEACIICHHbIM KBOTaM. BCIOMHHMM HMHCTUTYT 3€MCKUX Bpauei, yuyuTelei, CylIeCTBOBABIIUN B
MIPOIILJIOM, BEJ[b IMEHHO TaM OTTAa4MBAIOCh MAacTepcTBO Oymynmx npodeccuonanos. M gymaem, uto gaHHast
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Mepa He OyIeT MpOTUBOPEYHUTh MPUHIHITY PAaBEHCTBA BCEX IMEpei 3aKOHOM, a, Ha00OpOT, CIIOCOOCTBOBATH
BBIPAaBHUBAHUIO TOJIOKEHUS KUTENEH TOPOJICKON M CeNbCKOM MECTHOCTH. DTO HE BO3BpAaT K COBETCKOMY
MPOIIIOMY, a Mepa TyMaHH3allMd M JIEMOKPaTHU3allMd B3aWUMOOTHOIICHHHA MEXIy IBYMS COIIHAbHBIMH
rpynmamu. [losToMy, canTaem, 94To HEOOXOAUM 3aKOHOJATEIbHBIA MEXaHU3M, HAMIPAaBICHHBIA Ha pa3pelie-
HUE JaHHOU MPOOJIEMBI.

WHCTUTYT MOMOIIHWYECTBA M3BECTEH aJBoKaType AaBHO. OH MpelncTaBiseT cOOOH WHCTPYMEHT HE
TOJIBKO OPraHU3aIMOHHO-TEXHUYECKOro obecredeHus 3P PEeKTUBHOCTHU AESTEIHLHOCTH aBOKaTa, HO U (opMy
MOJTOTOBKM KAa4eCTBEHHOTO KaJPOBOTO MOTCHIMANA JJIs aJBOKAaTyphl. B mepuoj cyaeOHO-IPaBOBBIX pe-
¢opm B Poccum B meBsiTHagaTOM BeKe, HECMOTpPS Ha BBEJICHHWE WHCTHTYTA MPHUCSDKHBIX W YaCTHBIX MOBE-
PEHHBIX, He OBLIO YAETEHO AOJDKHOTO BHUMAHUS TIOMOIITHIKAM, OTCYTCTBOBaJIa KaKas-In00 periaMeHTAaIHsL.

Bonpoc o momomHukax — BOIMPoOc OyIYIIHOCTH COCIIOBHSI IMPHUCSKHBIX NMOBepeHHBIX [1;239], ocHOB-
HO# Bormpoc xm3HU cocioBus [1; 230]. XoTs npu omnpeneacHHOW 3arpy>KeHHOCTH aJIBOKATOB TOMOIITHUKH
MOTJIM OKa3bIBaTh PEalbHYI0 KBATH(UIMPOBAHHYIO MOMOIb. B To Bpems B IlerepOypre u MockBe ObLIO
TOJIBKO 10 OJHOMY MPHCSYKHOMY HMOBEPEHHOMY, KOTOpBIE MPOBOIMIN PEalibHYI0 PadOTy C MOMOIIHUKAMH,
00CY>KIalli C HUMH JIeJia, pa3pelrail MPaKTHIeCKHe BONPOCHL. «BONBITMHCTBO MOMOIIIHUKOB HA CAaMOM JIeJie
TOJILKO YUCIISATCS TIPH CBOUX MATPOHAX, OTHOIICHUSI MEKIY HUIMH UMEIOT COBEPIICHHO (hOpMalbHBIN Xapak-
Tep» [2;44]. B Mockse BblpaboTtanack Apyrast opranuzanus. [Ipucsoxabiii mosepennsii @.H. [TneBako ycra-
HOBWJI JUIsl CBOMX MHOTOYHCIICHHBIX MOMOIIHUKOB TOBAPUIIECCKUN CYJ YECTU. DTO T€ CAUHUYHBLIC CIy4yau
MOTIFITOK TPUCSDKHBIX MTOBEPEHHBIX BHECTH KaKOe-TNOO0 Cofiep)KaHue B JIMYHBIN MMaTPOHAT M YCTAHOBUTH HPAB-
CTBEHHYIO CBSI3b CO CTAXKEPaMHU.

C oHOI1 CTOPOHBI, HEKOTOPBIC FOPUCTHI U30ETaIH JAHHOTO HHCTUTYTA, a TPEOBIBAIIU B TOJDKHOCTH KaH-
JMJiaTa B CyJIbU, 3aHUMAsICh YaCTHON MPAKTUKOM, a C APYroll — COMHHUTEJIbHBIE JIFOIU CTPEMHUIIUCH K JIAaHHOU
nomkHOCTH. OTCYTCTBHE MTOMKHOTO KOHTPOJS, IJIMTEIBHBIA CTaX HAXOXKICHHA B ITOH MOJHKHOCTH, He-
Oonblias omiaTa TpyAa CO3AalH B MOCIEAYIOIIEM MPOOIEMBl, KOTOPhIE MOCTYXHIH MPEIMETOM OOJBIION
muckyccnn. OOCyXmancs BONPOC PEriaMEHTAIMK TTOMOIIHUYECTBA, MPEIOCTaBICHHU MTOMOIIHUKAM IpaBa
CyZeOHOTO TIPE/ICTABUTENBCTBA 110 YTOJIOBHBIM U TPAXKJAHCKHUM JIejaM, TyTH COJMDKEHUS TOMOIIHUKOB IO
CBOEMY CTaTyCy ¢ IPUCSKHBIMU MTOBEPEHHBIMU.

CraxepcTBO, HECMOTpPS Ha UMEIOIIMECS IPEUMYIIECTBA, TEM HE MEHEE, KPaTKOCPOUHO U HE BCEr/a Io-
MOTaeT MPHOOPECTH HeoOXoauMble HaBblkM B padoTe. Crenudurka aaBoKaTckod Mpo(ecCHH 3aKiIodacTcs
B TOM, YTO MAacTE€PCTBO OKa3aHHs IOPUAMYECKON IMOMOIIH MPHOOpeTaeTcs B TEYEHHE JTOCTATOYHO JITHTETh-
HOTO BPEMEHH, ITyTeM y4YacTHs B OOJBIIOM KONMHYECTBE Aei. TO €CTh 3TO HE TOJIBKO OMBIT 00OOIIEHHBIH,
HO BO MHOTOM U JINYHO PHOOPETEHHBIN.

WHCTUTYT MOMOITHWYECTBA 3HAYMTENIHO BBIUTPHIBAET TMpEN CTaKEPCTBOM, HYTO BEPHO OTMETHII
10.1.CrenoBckwuit: «Cpok CTRXXUPOBKH MOXKET OBITH YIAJMHEH KOJUICTHEH, HO TIPY 3TOM HEJb3s 3a0bIBaTh 00
OTPAaHUYCHHOCTHU €€ CPEICTB ISl OIUIATHI TPYJa CTaXEepoB. B CBsI3U ¢ 3TUM 3acioy’KUBAaeT BHUMAaHUS BOIPOC
0 BBEJICHNHM WHCTHTYTa MOMOIIHUKOB anBoKaTa. Haxomsch B TeueHHE HECKOJBKHX JIET MOCIE OKOHYAHUS
CTaKMPOBKH TIOJ] TOBCETHEBHBIM HAOIIOICHNEM OTBITHBIX aJBOKATOB, IPOBOMA HECIOKHBIEC OTIAYNBAEMBIE
Jlena, TOMOIIHUKY IPUOOPETAIOT OTBIT M 3HAHUS, YTO YJIYUIIHT MOJTOTOBKY aJBOKAaTOBY [3; 95].

Hampumep, ctaxknpoBka Oymymux aaBokatoB B KazaxcTane Ha ceronmHs IjaTHas (CymMMma HeMalleHb-
Kas), CPOK — 10 oxHoro roxa. Ctakep HE MOJyJaeT OIUIATHI 32 CBOW TPy, 3a TAKOW KOPOTKHH CPOK HE
ycreBaeT HaOpaThCs OMBbITA. A €CIM Yy4ecTh, YTO B Ka3aXCTaHCKOM 3aKOHOJATEIbCTBE CHATO TpeOOBaHHE O
HaJIMYUH CTaXKa 10 CIEIUALHOCTHY JUIS aJBOKATOB, TO MOYKHO Ce0€ MPE/ICTaBUTh, KAKYH0 IOPHIUICCKYIO T10-
MOIIb OyZeT OKa3bIBaTh BUCPAITHUIA CTYCHT.

A ¢ BBeJICHHEM MOMOIIHAYECTBA MHOTOE BBITIISAIENO Obl MHAYe. CTyNEHT MOCIe OKOHYAHUS By3a MO-
JKET MPOUTH CTAXUPOBKY, KoTopas B KazaxcraHe BXOJUT B CTaX MO CHEIUAILHOCTH. 3aTeM OH CHIAET JK3a-
MEHBI B KBATH(PHKAIIMOHHYIO KOJUIETHIO JIJISl TIOJTYYEeHHUS JUIICH3UH Ha MPAaBO 3aHATHUS aJIBOKATCKOMN JIeATEb-
HOCTBIO; TTOCTYMAET B KOJUIETHIO TIOMOIIIHUKOM aJ[BOKAaTa Ha CPOK, OMpEeNsieMblid KOJUIETHEH, HO HE MEHEe
IByX JieT. [1o ucTeueHnn 3TOro CpoKa KOJIIETHS PEIIUT BOMPOC O MPOJUICHUU NMPeObIBaHMS B TaHHOM Kade-
CTBE Ha CPOK 0 MATH JIET WIH O MPUHITHN B WICHBI KOJJICTHH.

B cBs13u ¢ 3TUM HE MOXKEM COTJIACUTHCS ¢ TouKoi 3peHns M.}FO.bapIieBckoro, BEICTYIAIOIIETO KaTero-
pUYECKH TIPOTHB TaKOil (JOPMBI MOATOTOBKH aJBOKATOB, CUMUTAIOIIETO, UYTO «KECTKO CBS3BIBATH WHCTHTYT
MOMOIIIHUKA U cTaxepa He cienyeT» [4; 74]. Ham BuauTcs, 4TO UMEHHO B TaKOM MHOTOCTYIIEHYATOMU CHCTE-
Me TMOJI'OTOBKU B aJIBOKAType OCTAHYTCSI TOJBKO KBATU(HUIMPOBAHHbIC, TIOHUMAIOIINE COOCTBEHHOE IPH-
3BaHME JIOAM. Takxke OyaeT BO3MOXKHOCTh 3apaboTaTh MOJIOABIM, HAYMHAIOIIUM IOPUCTaM, B TO KE BpeMs
nproOperast OecueHHbI muunbi onbiT. Kak mogmernn B npouutom K.K. ApcentbeB: «Mbl yOexaeHBI, YTO
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Ha/IeK]Ia CKOpee HalTH OIUIauuBaeMble, XOTh U CKYJHO, 3aHATH I BECbMa MHOTHX CIIYKUT €IMHCTBEHHON
MMOOYIUTENHPHON MTPUYUHON K BCTYIUICHHUIO B TIOMOIITHUKHY TIPHUCSDKHOTO TTOBEPEHHOTOY [2; 41].

HecomHeHHO, TaHHOE MPABUIIO HECKOJIBKO MHAYE JOJDKHO MPUMEHSITHCS K JIUIAM, IMEIOIUM CTaX pa-
OOTHI TIO CIENHUATBHOCTH. BO3MOXXHO COKpallleHHe CpoKa HaXOXKICHHS B MOMOIIHUKAX WM CPOKa CTa)KH-
POBKH, BBEICHHE aTTECTAI[F BMECTO K3aMEHOB ISl OYYEHHUS JIUIIEH3UH, KaK 3TO OTHOCHUTENIbHO HEJJABHO
BBenieHo B PK, — nnia, paboTaBmue crnegoBartenem, 103HaBaTelleM, CYAbEH, IPOKYpOpOM OoJiee JECITH JeT,
0CBOOOKAAIOTCS OT CAaYM SK3aMEHOB, aTTECTYIOTCS.

Eme oqHa mepcnexTrBa, B HAIIPABICHUN KOTOPOH MOXHO ObLIO OBl COBEPILICHCTBOBATH aJBOKATYPY, —
9TO MyTH CO3AAaHUS MYyHHIIMIIATHHON aJIBOKATypHI, TEM OoJiee, 9To 3Ta mpobiemMa TECHO CBsi3aHa ¢ obecriede-
HUEM HHCTUTYTa 00513aTEIbHOM 3aIUTHl U MPUCYTCTBYET B YTOJIOBHOM CYAOTPON3BOICTBE JIIOO0TO THTIA.

B ortnnune ot QaxkynbTaTUBHOW 3aIIUTHI IO YTOJIOBHBIM JIeJIaM MPH HEOOXOIMMOCTH OKa3aHHs 00s13a-
TEJIHHON 3alIUTHI, «HE CEKPET, YTO BCEr/la BO3HUKAIOT TPYAHOCTH KaJpOBOTO aIBOKATCKOTO OOECTIeUEeHWs,
CJIO)KHBIX B3aUMOOTHOIIICHHUH C cymom» [5; 65]. Hapsimy ¢ aTuM cymecTByeT npobieMa cBoeoOpa3Hol 3aBH-
CUMOCTH aJIBOKaTOB OT OPTaHOB, BEIYIIHUX YTOJOBHBIA MpoOIEcc, KOTOPas M3BECTHA JOCTaTOYHO AaBHO
[6; 45, 46, 7; 38].

Bo3moxHBI 7Ba BapmaHTa MoIW(UKalUK 3apyO0eXHOTO ombITa. M3BEeCTHO, 4TO B CTpaHaxX aHIJO-
CaKCOHCKOW CHUCTEMBI TpaBa CYLIECTBYET YCIOBHOE JEJICHHE JIMI, OKa3bIBAIOIINX IOPUINYECKYIO TTOMOLIb
Ha OappuCTepoB U colrcuTepoB. Ha ceromHs B pe3ynbTaTe COBEpIICHCTBOBAHHSA 3aKOHOAATEIbCTBA, HAIIPH-
Mep B AHTIINW, TIPOUCXOIUT pa3MbIBaHHE CYIICCTBYIOMMX paznuunid [8; 80]. YuuTeBas cymiecTByromme
TEHACHIINY TJI00aTN3aIii ¥ MHTETPAIlNH, OIBIT 3apyOeXHBIX TOCYIapCTB MPEICTABIACT ONpeAeICHHBINA HH-
Tepec. Moxer, ciefoBaiio Obl B paMKax aJBOKATyphl CO3JaTh ONpPEeNICHHOE CTPYKTYpHOE MOApa3ieiieHrue
(BO3MOXHO Na)ke C MCHOJIB30BAHMEM HHCTUTYTa MOMOIIHHWKOB). [Ipruem nuia, okas3pIBalolIfe TaKylo IO-
MOIIIb, HE TOJDKHBI MOyYaTh TOHOPapa 3a y4acTre B YTOJIOBHOM JIeNe TI0 Ha3HAYeHHIO, a TOJIBKO 3apIuiaTy.
Ot0 obecneumsio Obl HE3aBUCHMMOCTb MOJIOJIOTO afBOKATa OT MPEACTABUTEICH OpraHoB, BEAYIIMX YTOJOB-
HBIH TpOLIECC, U APYTHX BIUSHUHA U3BHE, TOCTOWHYIO OIUIATy TPYJa, HETIOXYIO MPAKTUYECKYIO MOATOTOBKY
MTOMOIITHAKA W KBAJTU(HUIIMPOBAHHYIO 3AIIUTY OOBHHSIEMOTO.

Bropoii BapuaHT MOKET OBITH 3aMMCTBOBaH U3 MpakTUKH aaBokaTypsl B CIIIA, rae B mocnenHee Bpems
JaHHBIA crioco0 ompaspan cebs xak Oonee MeHee 3PPeKTUBHBIA. DTO CO3aHHE TaK HA3bIBAEMBIX MyOINd-
HBIX areHTCTB I10 OKa3aHHUIO IOPUAMYCCKON moMolinn HeuMmyiuM (public defenders agencies). Ux ¢punancu-
pOBaHHE OCYIIECTBISETCS MPEUMYIIECTBEHHO 3a CUET CPEJICTB MECTHOTO OFO/KETa, CIIeHaIbHBIX B3HOCOB H
OnaroTBOpUTENLHBIX NoXepTBoBaHui [8;193, 194]. Takas Monens BHONHE NpUEMIIeMa Ha TEPPUTOPUH Ha-
IINX TOCYIapCTB, HECMOTPS Ha CIOPHOCTH y cebst Ha poauHe. B CIIA, xak 1 BO BCeX TOCYJapCcTBax ¢ TaKUM
TUTIOM CYIOTPOU3BOJICTBA, MMPH a0COJIOTHOW COCTSA3aTEIBHOCTH OCOOCHHO OCTPO CTOUT BOIPOC (hHMHAHCO-
BOro o0ecrieueHus He TOJIBKO OKa3aHHs IOPUANYECKON OMOIIHM 0OBUHSEMOMY, HO U OOJNBUIMX PAaCX0I0B IO
MPOBEICHUIO MapaJIETbHOTO PACcCiieIoBaHus (IKCIEPTH3a, PO3BICK CBUAETENICH, JT0Ka3aTeIbCTBO 3aIHTHI,
YCIIyTH 9aCTHOTO JIETEKTHBA, JOCTaBKa CBUAETEICH U JIp.).

B KOHTHHEHTAILHOM THIIE€ YTOJOBHOTO CYAOIPOM3BOACTBAa HET HEOOXOJMMOCTH TPOBOIUTH TAKOE pac-
cienoBanue. bpems noka3pIBaHHS JEKUT HA CTOPOHAX TOJBKO B CyZ€OHOM pa3OHpaTenbCTBE, a 00I3aHHOCTD
JOKa3bIBaHUS — Ha OpraHe, BeAyIIeM yroJIOBHBIN mporecc. [loaToMy pacxoapl Ha coiepiKaHHE MITaTHOTO
aZBoKara OyayT HaMHOTO MEHbINE, YeM OIulaTa u3 ¢eeparbHOro OI0/KEeTa YCIyT aJBOKaTa Mo KaKIOMY
yronoBHoMy neny. He Oyzner u Tak Ha3bIBaeMBIX «KapMaHHBIX aJIBOKATOBY», OyJeT rapaHTHs He3aBHCUMOU
3alIMTEL.. JTO MPEANOYTHTENbHEE CUTYallMH, KOT/Aa YICHbl KOJJIETMH aJBOKATOB (DOPMaIbHO MOIXOIST
K cBOel paboTe Mo 00sS3aTeNbHOM 3aIluTe, aKIEeHTHPYS BCE YCHIIMS Ha OIUIAYe€HHBIX YTOJOBHBIX JENax.
A 31€ch y MOJIOJIOTO a/IBOKaTa He OyAeT APYrux (YroJOBHBIX WIH TPAKAAHCKUX) JIEN, KPOME «OeCTIIIaTHBIXY.
MoxHO pa3paboTaTb HOPMaTHB HATPY3KH Ha OJHOTO a/IBOKaTa U OMPEACIUTHCS B HEOOXOJMMOM LITaTe.

l'ocynmapcTBo, oxpaHss mpaBa ¥ 3aKOHHBIE HHTEPECHI TPaXAaH U IOPUIUYECKHUX JIUI], B MPOILIECCE pac-
CJIEIOBAHMSA U Pa3pellieHNs YTOJIOBHBIX [ BTOPraeTcsl B KOMIUIEKC MpaB U cBOOO TpakaaH, KOTOPBIE BO-
BJICKAIOTCSI B OPOUTY YTrOJIOBHOTO CyAONPOU3BoAcTBa. OUeHb BHICOKA BEPOATHOCTH HEOOOCHOBAHHOTO M HE-
3aKOHHOTO HapyIICHUs] HETPUKOCHOBEHHOCTH ATHX IpaB. Tarke MouiexaT OoXpaHe IpaBa M 3aKOHHBIC FH-
TEpecCHl JIUII, TIOTEPIIEBIINX OT COBEPIIEHHOTO MPECTYIUIeHUs. BO3MOXXHBI HapyIIeHUs TPaB MHBIX JIMII, BHI-
MOJIHSIOIIUX B YTOJOBHOM IIpoliecce BcrioMorarenbhble GyHKuuu. Ecnu npeacraButenn rocyaapcTsa, opra-
HOB, BEAYIIUX YTOJOBHBIN MpoLECC, 3aIlUIICHBl Ha Pa3TUYHBIX YPOBHAX 3aKOHOJATEIbCTBA, TO B OTHOLIE-
HUU YaCTHBIX JIUI] HEOOXOIMMBI TOTIOJHUTEIHHBIE MEXaHIU3MBI 3aITUTHI X TIPaB.

OpnuM u3 Hanbonee 3(PPEKTUBHBIX IEMEHTOB TAKOT'O MEXaHU3Ma SIBJISIETCSl yJacTue afBoKaTa B yro-
JIOBHOM miponiecce. PopMbl yuacTHs pa3Ho0Opa3Hbl, ¥ 34€Ch BCEra CTOUT Mpo0iieMa pa3rpaHUYCHUS 3a1H-
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THI B IIMPOKOM M Y3KOM CMEICIIE CJIOBA, 3alIUTH U OXpaHkl [9; 34, 35]. Kak pa3nuuarorcs e y4aCTHUKOB
npoliecca, Tak ¥ OTIIMYAIOTCS 10 CBOEH (HYHKIMOHAIBHOCTH 3aJaudl aJIBOKaTa, B 3aBHCUMOCTH OT TOTO, YbH
MpaBa U MHTEPECHl OH oTcTanBaeT. Ha ceromns B 3akoHonarenbctBe PK u3BecTHBI Tpu (hOpMBI yyacTHs aji-
BOKATa: 3allUTHHK, IPEICTABUTENH MOTEPIEBIIEr0, TPaKJAHCKOTO MCTIA U TPAXKJAHCKOTO OTBETYHKA, aJ[BO-
Kara CBUICTES.

B ocHoBe Bcex Tpex (opM JexkuT 001mas neab — oXpaHa IpaB, CBOOO M 3aKOHHBIX WHTEPECOB TPaK-
JIaH ¥ IOPUIUIECKUX JIUI] TyTeM OKa3aHUs UM KBAIH(UIIMPOBAHHON FOPUANYECKON OMOIIH B cdepe yro-
JIOBHOTO Cyaonpon3BocTBa. ClieyeT OTMETHTbh, YTO B COJIEpKaHUE MOHATHS «KBaTU(UIINPOBAHHAS FOpPH-
JUYecKas OMOIIb» BXOAHUT HE TOJBKO KOHCYJIbTaTUBHAS W MPEICTABUTENbCKAS (PYHKIUU, HO TaKXKE U BO-
MPOCHI OTIPEJICNICHHSI ¥ pealTu3allii METOJUKU U TAaKTHKH B IIeIsIX Hauboee 3QEeKTHBHOTO YIACTHS aJ[BO-
KaTa B Ha/ijiexxarieM kadectse. Llenn u 3agaqm yqacTus aiBOKaTa B CyJeOHBIX AEHCTBUSIX UCXOMAT U3 00X
3aJ1a4 aJJBOKATyphl KaK MHCTUTYTa OOIIECTBA U rOCYAapCTBa.

«AJBOKaTypa MpeacTaBIseT COO0H He 3aMECTUTENBHUILLY TSDKYIINXCS, KaK CyOBEKTOB Mpoliecca, a (ax-
TOp MPABOCYAUS W DJIEMEHT CyAeOHON OpraHU3alluH, SBISSACh, TAKUM 00pa3oM, HHCTHTYTOM B TOW BETBH
IMyOJUIHOTO TIpaBa, KOTOpas HOCUT Ha3BaHWE CcyAeOHOro min mporeccyansaoro» [10; 10]. To ects caemyeT
MMOTYEPKHYTH MyOIMYHO-TIPABOBOM XapakTep aIBOKATCKOM JEATEIHHOCTH, €€ BRICOKOE COIMAIbHOE TpeaHa-
3HAYCHUE.

CocrszatenpHasi CyIIHOCTh Mpollecca MPEeArnoiaracT HajJuyhe PaBHOIMPABHBIX CTOPOH, HO HE MOXET
OBITH PaBHOIIPABUS NIPH KBATH(PHUITPOBAHHOM OOBHHEHHUH, C OJHOM CTOPOHBI M HEKBaTU(HUITUPOBAHHON 3a-
UIUTE — C IPYTOMH.

«Kaxxp1ii MOACYAMMBIN 3aMHTEPECOBAH B TOM, YTOOBI OBITH OIMPaBJaHHBIM M M30€XKaTh HakazaHus. Ho
JUTSE OOIIIECTBA BaYKHO, C OJHON CTOPOHBI, YTOOBI HEBUHOBHEIN HE MTOHEC HE3aCIYXEHHOTO Kaphl, a C APYTou
— 4T00BI BHHOBHBIN HE M30€T €€, KaK U TO U JIPYroe OJMHAKOBO OIACHO JIIs OOIIECTBEHHOTO mopsiikay [10; 13].
Peus He uneT 0 HeonpaBIaHHOM OCBOOOXKICHUH OT HaKa3aHUsI BHHOBHOTO, a O CIIPAaBEIJIMBOCTH BCETO CyIOTPO-
n3BOJCTBa. M OynmeT crpaBelTMBBIM ONpaBaHUEe HEBUHOBHOTO, MPU3HAHNUEC HEBUHOBHEIM TPU HEJOKa3aH-
HOW BHHOBHOCTU. HO OOBMHHMTENH HUKOTAA HE TIPU3HAET CBOMX OIIMOOK B CHIy CyOBEKTHBHOW HAIlpaBJICH-
HOCTH €T0 JeSTeNbHOCTH (MBI MOApa3yMeBaeM JaKe HE TICHXOJIOTHYECKYI0 CyOBEKTHBHOCTh, OHA WHOT/A
HUMEET MECTO OBITh, & CYOBEKTUBHOCTD, 00YCIIOBICHHYIO IPOLIECCYAIbHBIM TTOJIOKEHHEM CYObEKTa CTOPOHHI,
ceun(pUIHOCTIO 33/1a4 TOTO MJIM MHOTO YYacTHHKa mpouecca). ToNbKo HaJuyhe TaKOH e CyOBeKTHBHO
HaTpaBJICHHOHN JEATEILHOCTH KBATH(PHUIIMPOBAHHOTO YUYACTHUKA JAPYTOH CTOPOHBI 00ECTIEUUT HEOOXOUMBIH
OanaHc, crmocoOCTBYIONINH CITPABENTUBOCTH CYIeOHOTO PEIICHUS B UTOTE.

«Bo3z3penne Ha afBOKaTypy, Kak Ha MPEICTaBUTEILHHUIY OOLIECTBA, BHITEKAECT M3 CaMOH CYIIHOCTH
YTOJIOBHOTO W TPa)KAAHCKOTO MPOLECCOB M3 XapaKTepOB OTHOIIEHHS K HUM TOCYJapCTB U OOILECTBa»
[10;12]. AnBokaTypa, 3alIMIIas MpaBa KOHKPETHOW JTMYHOCTH, BCTYIAeT B HEKOE TOA00HE KOH(IUKTA C To-
CyIapcTBOM Ha MpUMepe KOHKPETHOTO JeJia, U JaHHOE TMPOTHBOCTOSHUE TPUAAET aIBOKATCKOH AesITeThHO-
CTH COBEPIIEHHO MHOH, JIMIIIEHHBIN YaCTHBIX, CAIOMUHYTHBIX MHTEPECOB CMBICII, HATIOJHEHHBIN TYMaHUCTH-
YeCKHUM, MPABO3AIIUTHBIM COep)aHueM. B HEeKoTOophle TepHoAbl, 0COOEHHO MO TaK Ha3bIBAEMBIM IMOJIUTH-
YEeCKUM JIeJlaM, aIBOKaT CTAHOBUTCS OJHUM W3 TJIABHBIX JCHCTBYIOIINX JIUI B pa3BUBAIOIICHCS JpaMe B3au-
MOOTHOIIIEHUH 00IIeCTBa M TOCYAAPCTBA. «Y3Ke OJHO TO, YTO aJIBOKaTypa CIyKHja B pa3HBIE 3MIOXH TO OIO-
pOH, TO MPOTHBOBECOM OJHOM M TOH K€ MOJUTUYECKON CHUCTEMBI, JOKA3bIBACT, YTO B HEHl HE OBLIO HUYETO
MOJIUTUYECKOTO. .. YTO OTHOIIEHHSI €€ K BJIACTH M B3aMMHOE OTHOILICHHE BJIACTH K HEH 3aBHUCENIM HE OT TOH
WM UHOU TTOJMTUYECKONW CHCTEMBI CaMOH 1Mo cebe, a OT OTHOIIEHHS ATHX CUCTEM K 3alllHIaeMOMy €€ Ipa-
BoBOMY mpuHITHITY» [11;192].

AJBOKaTypa MpeAcTaBIsAeT cOO0H JTAKMYCOBYIO OyMaXKKy AEMOKPATHYHOCTH OOIIEeCTBa, TOCYIapCTBa,
MTOJIMTHYECKOTO PEXUMa, TOTOMY YTO HHOT/Ia HAXOIUTCS Ha repeaHeM GppoHTe 60phObI 3a paBa YenoBeKa U
rpaxaannHa. Y yem OoJbllie TIOMUPAIOTCS 3TH MPaBa, TEM OOJBIIYI0 HEMPUS3Hb BBI3BIBAET 3TOT WHCTHUTYT.
Ecmu ke anmBokatypa He BBINOJIHSAET CBOW MPOQECCHOHANBHBIN JIONT, TO OHA BHI3BIBACT HEJOBEpHE Yy 00IIIe-
CTBa KaK HEXH3HECTIOCOOHBIA OpraH Ui 3aIUTHI MPaB TUYHOCTH. «HeoOXoauMo OroBOpUTHCS, YTO TaKoe
npenyoexaeHie IPOTUB aBOKAaTYPhl OTHIOJb HE COCTABISIET KaKOW-TMOO HAIIMOHAJIBHOM WIIM BOOOIIE CIie-
nupudeckorr ocooeHHocTH. OHO BCTPEUAETCs BeChbMa HEPEAKO M MPH CaMbIX Pa3HOOOPA3HBIX 00CTOSITEILCT-
BaX, HO HEMPEMEHHO TPH OJHOM YCIOBHU — MPH OTCYTCTBHU NMPHHLUIA 3aKOHHOCTH U TOCIOJCTBE MPOU3-
Bona» [6; 30]. To ects Tam, rae mpodeccust aaBokaTa (aJBOKaTypa) SIBISETCA YBa)KaeMOW OOIIECTBOM
MPU3HABAEMOH peabHOM CHIION TOCYAapCTBOM, TOPKECTBYIOT MIPABO U CIIPABEJINBOCTE.
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«HyxHO TBep10o MOMHUTH: HE Mpodeccus agBokara cama 1o cede, a Takoe WIK HHOE OTHOIICHHUE K Hel
BJIACTH IpHIAeT npodeccuu To OoJiee, TO MEHEEe SPKHUH MOJUTHYECKUN OTTEHOK, IIOPOK 3aCTUJIAIOIIUN ca-
Moe cymecTBo npodeccun. Mcmomuss cBoi mpodeccHOHANBHBIN 0T, OTCTAaNBast CUITY 3aKOHA U TIPOTECTYS
MPOTHUB BCAKKUX HA HETO TOCATATEIHCTB, aJBOKAT TEM CaMbIM BBICTYIIAET MPOTHB MPABUTEIILCTBA, TOCKOIBKY
OHO CaMO HaCaXXJaeT MPOU3BOJ, U MPH TAKUX YCIOBHUSX TOCYJApPCTBEHHOW KM3HU JEATEIHHOCTh a/IBOKaTa
HEM30€KHO MPHOOPETACT «IIPOTUBOTIPABUTEILCTBEHHBIN Xapaktepy» [1;31]. Tak dTo pacxokee BEIpaKCHHE
cpenu (ppaHIy3CKHX aJBOKATOB, YTO «aJBOKATHI — 3TO MPOJIAHHAS COBECTH» HE COBCEM CIpaBerBo. Hu-
KaKoil TOHOpap HE 3aCTaBHUT a/IBOKATA MJITH MPOTUB 3aKOHA, MIOCKOJBKY B CHIIy CBOMX MPO(eCCHOHATBHBIX
3aJ1a4 OH caM BBIHYXKJICH TPEOOBaTh COOIIOICHUS 3aKOHHOCTH OT OPTaHOB, BEAYIIUX YTOJIOBHBINA MPOIIECC.

Takum 00pa3zoM, BO3MOXHOCTH COBEPIIIEHCTBOBAHHUS aJBOKATYPHl IIUPOKH, €CIIM YUECTh MPOIUIBIA H
3apyOeXHBIH OMBIT. B cilydae B3BeIIeHHOT0, 000CHOBAHHOTO €€ pehOPMUPOBAHUS TOJTOKHUTEIBHBIN A heKT
MOJyJaT Bce: OOIIECTBO, TOCYIApPCTBO, aJBOKATCKOE COOOIIECTBO M OTJIEIBHO B3SITHIA YEIOBEK M TpaXkaa-
HUH, JUTSI KOTOPOTO U CYIIECTBYIOT BCE 3TH HHCTUTYTHI.
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P.M.Xomuena, b.A.)Kakpimos

3aH KeMeriH KepceTyaiH Keildip Mmaceienepi:
TAPUXH KIHE HIeTeJIiK TIKipuode

Makanaza KbUIMBICTBIK HPOLECTEri KOpFayLIbIHBIH KbI3METi, a/JBOKaTYpaHbIH KBI3METIHJET1 JKoHE
YHBIMIACTBIPBUTYIAFbl  KUBIHABIK TYIBIPATBIH Mocelenep TajagaHabl. KpUIMBICTBIK MPOLECKE KOPFayLIbl
KaTBICYBIHBIH YLI TYpi O€JriieHreH: KOpFaylibl, ©Kil, KyoHiH aaBokaTbl. CaibICYIIBUIBIK KaFUIAChIH
KaMTaMachl3 €Ty[e aJABOKATThIH 9JEYMETTIK MaHBI3[bUIBIFBl KOPCETUINeH. ABOKATTHIH KOMEKIIiCi >KoHE
TarjIbIMIAMaJiaH eTYIIUICp WHCTUTYTTAPbIH YHBIMIACTBIPYIbIH TapUXM JKOHE WIETENIK TIKipubenepin
KOJIaHY/IbIH MYMKIHIIKTepi KapacThpbuLibl. KOFaMHBIH, MEMJICKETTIH JKOHE a/JBOKATYpaHBIH ©3apa apa-
KaThIHACTApHI 3epTTenyi. «BiKTi 3aH KeMeri» YFRIMBIHBIH Ma3MYHBIHA TeK KaHa KeHec Oepy MEH OKIIIiK
eTyIiH KbI3METi FaHa eMec, COHBIMEH KaTap aJBOKATTBHIK KBI3METTiH SICi MEH TACITIH XKy3ere achIpyIblH
JKOHE OJIap/Ibl allKbIH/AI ATy IbIH CYPAKTaphl KipEeTiHIIr aiiThUIFaH.
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HekoTopble NpoGrnembl okasaHusl...

R.M.Zhamieva, B.A.Zhakupov

Some problems of rendering of a legal aid: historical and foreign experience

Problem questions are analyzed in the organization and activity of legal profession, the lawyer‘s activity in
the criminal trial. The three forms is allocated of the lawyer’s participation in the criminal trial: the defender,
the representative, the lawyer of the witness. Legal profession’s social value is marked in maintenance to the
competitiveness’s principle. Opportunities are considered to use from historical and foreign experience in the
organization the institutes of the assistant and the trainee of the lawyer. Mutual relations are considered of a
society, the state and legal profession. It is marked, that « the qualified legal aid » enters into the maintenance
of concept not only advisory and representation functions, but also and questions of definition and realization
of a technique and tactics of activity.
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YcraHoBjeHue 00CTOATEILCTB HpeCTYHHeHHﬁ, CBA3AaHHBIX
¢ Jerajmu3anueu NMPECTYNHBIX 10X010B

B cratee paccMOTpeHBI BOMPOCHI KPUMHHATHCTHYECKOTO OOECHEYEHHs pEIIEHUs YroJOBHO-NPAaBOBBIX H
YrOJIOBHO-IIPOLIECCYalIbHBIX 3aad IPU PACKPBITUM, PACCICIOBAHUM WU HPEAYNPEKACHUM IPECTYIUICHHH,
HAIpaBJICHHBIX HA JIETaJM3allI0 IPECTYIHbIX 10X0J0B. IIpeacTaBieHsl onpeaeiaonye IpU3HAKU JaHHOIO
BUJa IPECTYNHOH JeATeNbHOCTH. MeXaHW3M OTMBIBAHUS JAEHEr KaK IPOLECC BBIPAXKEHUS TUIIUYHBIX
TIPOSIBIICHUH YCJIOBHH N OOCTOSTENIHCTB COBEPIICHUS NPECTYIUICHUH ITOKa3aH B BHAE HH(MOPMAIMOHHON
MOJIENH PaccIeJOBaHUs MPECTYIUICHUH, CBA3aHHBIX C JIeTalIN3alel HE3aKOHHBIX T0X0/0B.

Kniouesvie cnosa: KPUMHUHAJIMCTHUKA, KPUMHUHAIMCTUYECKUE METOAbl pPaACCIICAOBAHUA HpeCTyHJ'ICHPII\/'I,
YCTaHOBJICHUE 06CTO${TCHLCTB, MOICKAIKUX  JOKa3bIBAaHUIO, KPUMHHAJIUCTUYCCKAsA XapaKTECPUCTUKA,
KpUMHUHAJIMCTUYECKAsA Knaccmbmcaum, OKa3aHHucC HpOTHBOHeﬁCTBHH JICrajiu3anyi HE3aKOHHBIX JOXOO0B.

[IpaBonapymienus B cepe hrHAHCOBOH M OaHKOBCKOH NEATEIBHOCTH MPEACTABISIOT CEPhE3HYIO YTPO-
3y 9KOHOMHYECKHUM HHTEepecaM Bcero oOInecTBa. AHanu3 0OCTaHOBKH, CKJIaJbIBAIONICHCS B chepe KpeauT-
HO-(PMHAHCOBBIX OTHOIICHWI, CBUJICTEIBLCTBYET O HEOCIa0eBalONIeM BHHUMAaHUM KPUMHUHAIBHBIX CTPYKTYP
K MHCTUTyTaM (PMHAHCOBOTO IMOCpeaHHYecTBa. «['psA3HBIC JAEHBIH» HAPYIIAIOT OOIICTIPU3HAHHBIE HOPMBI
SKOHOMHUYECKOU JeSATEILHOCTH, IIPUHIIUITE PEIHOYHON PKOHOMUKH, CIOCOOCTBYIOT KPUMUHAIHM3AIHA XO35IH-
CTBEHHOU JI€STEILHOCTH, SIBJIIIOTCS MUTATEIBHON Cpe/loi JJisl OpraHU30BaHHON MPECTYITHOCTH.

[IpoTuBoneiicTBUE Neraau3alii MPECTYIMHBIX JOX0J0B SBISETCS OJHUM U3 TPUOPUTETHHIX HAIpaBlie-
HUH OOpHOBI C OPTaHU30BAHHOMN MPECTYMHOCTHIO M MPU3HAHO HEOOXOAMMON Mepoil 00ecreueHrs SKOHOMHU-
yeckoil OezonacHocTH Pecybnukn Kazaxcran u mpenoTBpalieHHus CpallliBaHUs MPECTYIHOTO MHpa C Je-
TaJlbHBIM OW3HEeCOM. B CBsi3W ¢ 3TUM OCHOBHas 3ajjada — HEOOXOJUMOCTH IMPABOBOTO YPETYINPOBAHUS
OOpBLOBI C TAKUM HOBBIM SIBJICHHEM, KaK JICTAIH3AIUS IOXO0B, TOJYYEHHBIX MPECTYMHBIM myTeM. OJHUM
13 9 PEKTUBHBIX CPEACTB OKa3aHUsA NPOTHBOACHCTBHA B Kaszaxcrane siBunock u npuHsaTre 3akona PK or 28
asrycta 2009 1. Ne 191-IV«O npoTHBOACHCTBUY JIeTaMH3aIIiN (OTMBIBAHUIO) JTOXOJOB, MTOJYICHHBIX HE3a-
KOHHBIM TTyTeM, ¥ (DMHAHCUPOBAHHIO Teppopu3Ma». B maHHOM 3akOHE YUYTCHBI OCHOBHBIC TPEOOBaHUS H
CTaHJIAPThl MEXTYHAPOIHBIX KOHBEHIIUH, PETIIaMEHTUPYIOMINX O0pb0y C Jieraau3alieil He3aKOHHBIX JOXO0-
JIOB U (pMHAHCHPOBAaHUEM TEPPOPHU3Ma, a Takke peannzoBaHo 49 pexomennaiuit FATF — mexmyHapoaHoi
OpPTraHM3aINY IO KOOPAWHAIIMH PA0OThI M OCYIIECTBICHIIO 00MeHa U WH(GOPMAIUH MEXKIY CTpaHaMH, KOTO-
pBIe OOpIOTCS ¢ OTMBIBaHMEM JieHeT. B He€ BxomuT EBpasuiickas rpyria no mpoTHBOASHCTBUIO JISraaTnu3aIium
npectynHbiX goxonoB (EAIY) (Kasaxcran, benapycs, Uanus, Kurait, Kupruscran, Poccusi, Tamkukucran,
Typxmenucran u Y30ekucran). [Inenapusim 3acenannem EAI B mrone 2011 r. 6sm1a gana omenka Kazax-
CTaHy IO TMPOTHBOACHCTBUIO OTMBIBAHUIO JICHET M (PMHAHCUPOBAHUIO TEPPOPU3MA, MPOBEICH aHAU3 yKa-
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3aHHOU JEATENBHOCTH. B 0TUeTe B3aUMHOMW OIICHKH IO MPOTHUBOACUCTBUIO OTMBIBAHUS JACHET U (DMHAHCHPO-
BaHUIO TEPPOPU3MA OTMEUECHO: «HECMOTPS Ha TO, YTO B OaHKOBCKOM chepe Kazaxcran mpeanpuHsI maru mo
MIPOTUBOICHCTBUIO OTKPBHITHIO aHOHUMHBIX CUETOB MJIM CYETOB HA BEIMBIIINIEHHBIE IMEHA, TIPSIMOI 3arpeT Ha
OTKPHITHE aHOHUMHBIX CUYETOB HJIM CUCTOB Ha BRIMBIIIUICHHBIC HOMEpa OTCYTCTBYeT. CyIIECTBYET TAaKKe PSIT
HEJIOCTATKOB B 3aKOHOJIATENBEHBIX TPEOOBAHUSAX MO BepHUPHKAINU (TIPOBEPKE) CBEACHUH, TPEIOCTABISIEMBIX
KJIIMEHTOM, BBISICHEHHIO, IEHCTBYET JIM KIMEHT OT CBOEr0 MMEHH WJIM HET, a TaKXKe CTPYKTYPBl COOCTBEHHO-
CTH U YIIPaBIICHUS KIUEHTOB, IOPUAMUYECKUX JUI. Takke 3aKOHOAATEIHCTBOM HE MPEIYCMOTPEH CPOK Iie-
PUOIUYHOCTH OOHOBJICHHSI JAHHBIX CYIIECTBYIOIIUX KIUCHTOBY». YKa3aHHBIC HEJOCTATKU OPraHU3aIlMOHHO-
T'0 XapakKTepa MeATeIbHOCTH OaHKOB, SBIISIOIINXCS, COTJIACHO CT. 3. 3akoHa oT 28 aBrycrta 2009 r. Ne 191-
IV«O nmpoTtrBoaericTBUY Jeranu3anuy (OTMBIBAHHUIO) JOXO0B, MMOJYYEHHBIX HE3aKOHHBIM ITyTeM, U (pUHAH-
CHUPOBAHUIO TEPPOpHU3May», CyObeKTaMHu (DMHAHCOBOT'O MOHUTOPHUHTA, CLIOCOOCTBYIOT COBEPIICHHIO OAHKOB-
CKHMX Ollepaluii KpUMUHAIBHOW HAPaBIEHHOCTH.

XapakTep IpecTyITHOW NeATeTHHOCTH B 0aHKOBCKOU chepe 00yCIIOBICH 00bEKTUBHO-CYOhEKTUBHBIMHU
(hakTopamMu (hOpMUPOBAHUS U PA3BUTHUS IPUUYUHHO-CIICACTBCHHBIX OTHOIICHUH MEXIy CYOBEKTaMH B3aUMO-
NEHCTBHS, UCXOS U3 IIETICBOM HANPABICHHOCTH Ha UCTIOIh30BaHHE OAHKOBCKHUX OTICPAIIHA JUTS JIeTATH3aIHN
MPECTYMHBIX 10X0A0B. K 00heKTHBHBIM (haKTOpaM, OMpeAesSIONINM UCTIONh30BaHNE OAHKOBCKUX OIepamnui
JUTSL COBEPIICHUS, COKPBITUS MPECTYIUICHUH, SBISIOTCS YCIOBHUS JEATEILHOCTH OaHKOB, Ha3HAYCHHE KOM-
MEpUYECKHUX (PUPM, CHCTEMa y4eTa U OTUYETHOCTH, YCIOBHUS MPEAOCTABICHUS OAaHKOBCKHX KPEIUTOB, HCCIIE-
JIOBaHKE KOTOPBIX CITOCOOCTBYET MOTYYCHUIO HHQOPMAIIMU O XapaKTepe MPECTYITHOM JeSITEbHOCTH.

Kax mokaspiBaeT mpakTrka, 0aHKOBCKHE CTPYKTYpPhI BOBJIEKAIOTCS B MEXaHMU3M OTMBIBAHUS JIEHET Clie-
IYIOIUM 00pa3zoM: 0popMIISIOTCS (DUKTUBHBIC TPEANPHUATHS HA MOJACTABHBIX JIUI], C UCIOJIh30BAaHUEM X
TOKYMEHTOB, JIMIl 0€3 OmpeneNeHHOr0 MecTa JKUTENbCTBA. [lociie MpOoBEAEHHBIX CHOENOK C JDKETPENIpHs-
THUSMHU ¥ aKKyMYyJIHPOBaHUs Ha 0AaHKOBCKUX CYeTax (DUKTHBHBIX KOMIIAHWW, TOBAPHIIECTB C OTPAHUICHHOM
OTBETCTBEHHOCTBHIO KPYITHBIX JEHEKHBIX CyMM 4epe3 OaHKM MPOU3BOAMTCA OOHAIMYMBAHUE HE3aKOHHBIX
JICHS)KHBIX CPENCTB. B MexaHW3Me OTMBIBaHHS JICHET JIETaTU3aIus MPECTYIMHOTO JA0X0Ja OCYIIECTBISICTCS
JIMLIAMH, TIOMYYHUBIINMH JOXOM B PE3YJIbTaTe COBEPIICHUS MPECTYIUICHUH ISl 3aHATHS TPeIIPHHAMATEECKON
WJIM THOW SKOHOMHYECKOU JCATEIBHOCTHIO, U JIUIIAMH, OCYIICCTBIISIFOIIMIMH JISTATU3AIINI0 TIPECTYITHOTO JI0XO0/a,
MPUOOPETEHHOTO JPYTMMH JIUIIAMH, K KOTOPHIM MOXHO OTHECTU COTPYJHHUKOB OaHKOB. DTH YCIIOBHS CYOBCK-
TUBHOTO XapaKTepa OMPENeIIOT MEXaHN3M OTMBIBAHHMS JEHET B OAaHKOBCKOH cepe, pacKpbhIBasSCh MPHYMHHO-
CIIEICTBEHHBIMU OTHOIIEHUSIMU (POPMHUPOBAHUS U PA3BUTHS COOBITHS MPECTYTICHHUSL.

CotpynHuku OaHKOB, KPSIUTHBIX OpPraHU3allui, 3aHUMAIOIIUXCS O(QOPMIICHHEM KDPEIUTOB, a TaKXKe
VHBIC JIUIIA IyTeM MPEIOCTABIECHUS JIOKHBIX CBEICHUN O 3aeMIIMKE, 3aJJ0TOBOM MMYIIIECTBE, I[EJIEBOM HC-
MOJIb30BAHUM KPEINUTA COCTABIISIOT (PMKTHBHBIC KPEIUTHBIC JOKYMEHTHI, ONPENEIISIONINEe MEXaHH3M OTMBbI-
BaHUS JICHET, T.€. PACKPBIBAETCS «OaHKOBCKUI CIIOCO0», KOTOPHIH oTMeueH B pabore A.lO. Hurmarynuna.
A.JO HurmaTynuH pacKpblBaeT THUIHYHYIO CHUTYAIWIO: PYKOBOIUTEIM KOMMEPUYECKOT0 OaHKa CTaOMIIBHO
COTPYIOHHUYAIOT C KPUMHHAIHHBIMH KIIMEHTaMH, OEpyT y HUX KPYITHBIE JICHEXHBIE CyMMBI, MTOTydYeHHbIE HEe-
3aKOHHBIM ITyTEM, C €IMHCTBEHHBIM YCJIIOBHEM — HE BBIIUIAYMBATH MPOLEHTHL. 3aTeM OaHKUPHI, MPOKPYTUB
HEJICTAIBHBIC CPENICTBA, MOJIYYaloT 3HAYUTENbHYI0 NMpHObLTh. C KpeauTopamMu OaHKUPHI PAaCCUUTHIBAOTCS
BekcesiMia. O0e CTOPOHBI TOBOJIBHBI — TPEANPHHAMATEIND MOYUHIT «YUCThIe» JICHBIH, KaK MOTalleHne J10-
KYMEHTAJIBHO MOATBEPKICHHOTO OaHKOBCKOTO JI0Nra, a OaHK MMeeT HeMaJblid J0X0A. MOXKHO BBLAECTHUTH U
OJTHOTHITHBIC CHIOCOOBI OTMBEIBAHUSI JICHET, CBSI3aHHBIC C MEPEMEIICHUEM HMX 3a PyOeX C HCIIOJIb30BaHUEM
0aHKOB M KOMIIaHMIA, 3apETUCTPUPOBAHHBIX B o(pdmopHbIx 30Hax. PacmpocTpaHeHHOE U BMECTE C TEM He-
BOJIbHOE y4dacTHe OaHKOB B MPOIIECCE «OTMBIBAHUS» JICHET U WHOTO MMYIIECTBA, OMYYEHHOTO HE3aKOHHBIM
MyTeM, OJJHOBPEMEHHO WX JIeJacT BaXXHEUITUM MHCTUTYTOM, Ha KOTOPBIA BO3JIAraroTCs (DYHKIIUU 110 BBISB-
JICHUIO HE3aKOHHBIX omnepanuii [1].

Wrak, MexaHH3M OTMBIBaHHS JIEHET OOYCIIOBJIECH HCIIONB30BaHHEM (PMHAHCOBBIX YUPEKICHHM, B TIEp-
BYIO ouepenib 0aHKOB, OCYIIECTBIIOMNX OAaHKOBCKHE OTIEPAIINH, UCIIONB3yeMble JIUIIaMHU, 3aHUMAIOIIMMHUCS
JIeraju3aIieil MpecTymHoOTro T0X0/a, W JIMIIAMHU, CIIOCOOCTBYIOMUMH 3ToMy. Mcmonb30BaHue OaHKOBCKUX
oTieparyii sl OTMBIBAHUS JICHET TI0J] BUIOM 3aKOHHBIX SBIISIETCS KaK CI0OCOOOM COBEPIIECHHUS, TaK U CIIOCO-
OOM COKPBHITHS MPECTYIUICHUH, YCIOBUS U 0OCTOATEITLCTBA KOTOPHIX OTPAXKAIOTCS B OAHKOBCKHX 3aMHCIX 00
ofeparysix CO CueTaMu — MPUXOIHBIC OpJepa, PACXOAHBIE OpJepa, CBOJKH PAacX0JIOB U JOXOJIOB; B OAHKOB-
CKHUX 3alHCSIX 00 ONEpaIusix, He CBI3aHHBIX CO CYETaMH, — CCY/Ibl, aKIIMH, BEKCEIS, TUTATCKHBIC TIOPYICHUS,
0aHKOBCKHE Cei(bl, 3aliMbl, COOCTBEHHO CJI€Abl SKOHOMHUYECKMX M HAJOrOBBIX MPECTYIUICHUH. TakoBBIMHU
SIBIISIIOTCS 3aIMCH B JIOKYMEHTaX OyXTalTepCKOro y4éra, (QMHAHCOBON M HAJIOTOBOW OTYETHOCTH, KOTOPHIC
CO3/Ia0T JIOXKHBIC MPEICTABICHUS O XO3SHUCTBEHHOM JISATSILHOCTU U €€ (DaKTUIECKUX Pe3y/ibTaTax.
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YcTaHoBrneHne 06CToATENLCTB npecrtynneHus...

MexaHu3M OTMBIBaHUS JICHET, OTPaXasCh YCIOBHSIMH M  OOCTOSTEIBCTBAMH OOBEKTHBHO-
CyOBEKTHBHOI'O XapakTepa, MPOsSBIseTcS B 0OCTAHOBKE COBEPIICHMSI, COKPBITHS MPECTYIUICHUH 3aKOHOMEp-
HBIMH TIPOLIECCAMU CO3JaHMSI M MCIIOJIb30BAHUS UX IS TOCTHKEHHS IPECTYMHON HENH — JIeTaTH3aIHH IIpe-
CTYIHBIX JOXOJIOB, OJHHUM U3 KOTOPHIX SBJISACTCS OaHKOBCKas cdepa peryaupoBaHUsl KPEAUTHO-
(PMHAHCOBBIX, KPEOUTHO-PACUETHBIX OTHOMICHWHA. MeXaHHU3M OTMBIBaHHS JIGHET — OOBEKTHBHO-
CyOBeKTUBHBIN (pakTop mpemocTaBiieHUss HHPOPMAITUH O 3aKOHOMEPHBIX MPOIleccax I0 JIeTaIn3alui He3a-
KOHHBIX JIOXOJIOB, KOTOPbIC HH(POPMHUPYIOT O TUIHYHBIX MPOSBICHUSAX YCIOBUU M OOCTOSITEIHCTB MPECTYII-
HOW JIeATEILHOCTH, CBSI3aHHON C OAHKOBCKOU c(hepoi, ¢ HAIOTOBOM CUCTEMOH.

Takxum 00pa3oM, ompeAensIonieil OCHOBOM MeXaHN3Ma OTMBIBAHHS JIEHET SBIISIOTCS 00CTaHOBKA W CIIO-
co0 COBEpILECHHUS, COKPBITUS MPECTYIUICHHH, HHYOPMHUPYIOIIHE O HANPABICHHOCTH CYOBhEKTa MPECTYIHOM
JEATSILHOCTH Ha JISTAIU3AIMI0 IPECTYITHOTO J0X0/Ia, PACKPBIBAIONIUE MOOYIUTEIEHO-PETYISATHBHBIC OCHO-
BBI INYHOCTH MIPECTYITHUAKA.

VYcnoBus n 00CTOSTENHCTBA COBEPIISHUS U COKPBITHS MPECTYIUICHUH, CBSI3aHHBIX C OTMBIBAHHEM Jie-
HEr, HalpaBJieHbl Ha OKa3aHHE MPOTHUBOACWCTBUS PACCICIOBAHHIO B CHIIy TPOSIBICHUS MOTPEOHOCTHO-
MOTHBAIIMOHHOHN c()ephl TUYHOCTU MPECTYITHUKA, XapaKTEPU3yEeMOW KOPBICTHOW HAIMPABJICHHOCTHIO CYOhEK-
Ta IPECTYIHON nesTenbHOCTH. «VIMEHHO BBISIBIIEHHE CTIOCO0A COBEPILIEHUS MPECTYIUICHUH TO3BOJISIET B psizie
CJly4aeB OBICTPO YCTAaHOBUTH W M300JIMYUTH BHHOBHUKOB, BEISICHHTH BCE JPYTHE OOCTOSATENBCTBA TPEAMETa
JOKa3bIBaHUsA. [IpOMCXOUT 3TO MOTOMY, YTO CITOCOO COBEPIICHHMSI MPECTYILICHUH JaHHOTO BUIAa HE MOXET
M30MpaThbCs MPECTYIMHUKAMU TPOU3BOIbHO. OH JOCTATOYHO CTPOTO JETEPMHUHHPOBAH, BO-NIEPBBIX, 00CTa-
HOBKOM COBEpIIEHHUS W HETIOCPEACTBEHHBIM OOBEKTOM IOCSTATENbCTBA; BO-BTOPHIX, HEOOXOIUMOCTHIO HC-
MOJIL30BaHUs ONPEICICHHBIX (PMHAHCOBBIX OIMEPANMH U MPUBICYCHUS K YYACTUIO B TIPECTYIUICHUNA KOHKPET-
HBIX JUI, 0e3 KOTOPBIX O(OpMIICHHE W COBEPIICHHE JAHHBIX OIepaIdii HeBO3MOXKHO. OO0YCIOBICHHOCTh
MPECTYIHBIX JCTHUA MOCTOSHHO JIEHCTBYIOMIMU (aKTOpaMH MPUBOIUT K TIOBTOPSIEMOCTH CIIOCOOOB, B pe-
3yJIBTATE YETr0 BHISIBIIIOTCS HanbOoiee THITMYHbBIEY [2].

VYkazaHHas B3arMOOOYCIIOBICHHOCTh KPHUMHHAIHUCTUYCCKH 3HAYMMBIX TPU3HAKOB MPECTYITHOW Jes-
TEILHOCTH, CBS3aHHOW C JICTANHM3aIlie MPECTYIMHBIX T0XO0A0B, oOecreuynBaeT HHPOPMAIMOHHOW OCHOBOU
METOAMKY PACKPBITUSI, PACCICIOBAHUS MPECTYIUICHUHN, OMpeaeseT METOJbl UCCICIOBaHUS JOKA3aTEIbCTB
B XOJI€ PACKPBITHS, pacCICAOBAHUS U MPEIyNpeKICHUS MPECTYIUICHUM MaHHBIX Kareropuit nen. UHbiMu
CJIOBaMH, 3aKOHOMEpHasl B3aMMOOOYCIIOBIEHHOCTh OMPEACISIONINX MPU3HAKOB MPECTYIUIEHUH, CBA3aHHBIX
C JIerajJu3alueil MpecTyMHbIX A0X0J0B, SABISIETCA KiIacCH(DUKAIMOHHONW OCHOBOM YaCTHOH METOIMKH pac-
CJICIOBAaHHUSA, T.€. KpUMUHAIIMCTUYECKAs KIIaCCU(UKALUS MPECTYIUICHUH KaK METOJl YaCTHOW METOJHMKH pac-
CJIETOBAHMA MPECTYIUICHUH 00eCTIedBaeT CHCTEMHOCTh UCCIIEIOBAHMS OIPENSISIIOIINX MPU3HAKOB TIPECTy-
IUICHWH, CBSI3aHHBIX C JIETAM3alliell MPECTYMHBIX TOXO/IOB, BBISBIISIONINX CIIOCOOBI COOMpaHUs, 3aKperie-
HUS JIOKa3aTeIbCTBCHHOM HH(OpMAIUH.

Hrak, 3akOHOMEpPHBIE MPOLIECCH MPOSBICHUNA MEXaHU3Ma OTMBIBAHUS JCHET, CBA3aHHBIX C MPHUBJCUE-
HUEeM (DMHAHCOBBIX CTPYKTYpP K JIETalH3alliu MPECTYIMHBIX JOXOIOB, OJHOW UX KOTOPHIX OaHKH, CIIOCOOCT-
BYIOT BBIZICJICHHUIO B OJIHY KJIACCH(UKAIIMOHHYIO OCHOBY MPECTYIJICHHH, COBEPIIEHHBIX B OAHKOBCKOU ce-
pe, UCCIIEIOBAaHUIO ONPECIISIONIUX MMPU3HAKOB dTUX KaTeropuil aein, odecneurBas HHOOPMAIMOHHON OCHO-
BOH TIOMCKOBO-ITO3HABATENHHYIO NEATENBHOCTh CYObEKTOB JOKAa3bIBAHMUS, PACKPHIBAs IIEJIEBYI0 HAIpaBJICH-
HOCTH JIeHicTBUM (0€3AeMCTBHI) Ha JISTAIH3AITUIO TIPECTYITHBIX TOX00B. T0 €CTh aHaIN3 KPUMHHAIUCTHIC-
CKU 3HAYMMBIX MPU3HAKOB MPECTYIUICHUH, COBEPIICHHBIX B 0aHKOBCKOU cepe, CIIOCOOCTBYET BBISIBIICHUIO
MIPU3HAKOB MPECTYIICHUH, CBSI3aHHBIX C JIETAIM3AIUEH MPECTYMHBIX JOXOAOB, SIBISSCH OCHOBOM NSl BBI-
IBIDKCHHAS W TIPOBEPKH BEPCHM, ISl YCTAHOBIIEHUS MPUYMHHO-CIEACTBEHHBIX OTHOIICHHH B MEXaHWU3MeE
MPECTYMHOMN AESITEIbHOCTH.

MexaHu3M OTMBIBaHHUS JICHET, 3aKOHOMEPHO CBSI3aHHBIN ¢ OAHKOBCKOW CHCTEMOM, OTPEICISIONICH, pe-
TYJIUPYIOIIEH, yIPaBISIIOMIEH TBHKEHUEM NEHEKHBIX CPEJICTB, UMYIIECTBA, IEHHOCTEH, SBISTFOIINXCS TPe-
METOM TIPECTYIMHOTO TIOCATATENhCTBA TPH JIETAIN3ALUN TPECTYIHBIX T0XOJ0B, TMPOSBISET NPUIUHHO-
CJICJICTBCHHBIC OTHOIICHUS MPECTYIMHOW NEATSIBHOCTH, YCTaHABINBAas HAMPABJICHHOCTh YMBICIA CYOBEKTa
MPECTYHOM JIeTETLHOCTH IyTEM BBISIBICHHS YCIOBUH B 00CTOSATENLCTB, CIOCOOCTBOBABIINX COBEPIICHHUIO,
COKPBITHIO TIpecTyIuleHui. Vcmonb30Banne 0aHKOBCKUX OINEpanuii — OJWH U3 HEOTHEMIIEMBIX 3JIEMEHTOB
croco0a COBEPIICHHS M COKPBITUS TTPECTYILICHHI, CBA3aHHBIX C JIeTAIM3aIMeH MTPECTYIMHBIX TOXOJIOB, OIpe-
JISIISAONIUX IyTH, CPEJICTBA U CITOCOOBI BEISBIICHUS STHX KaTETOPH JIeJ, MOTYYCeHUsI OPUESHTUPYIOIIEH U J10-
Ka3aTeIbCTBEHHON HH(DOpPMAaLINH.

Wrak, KpUMUHAIMCTUYECKUH aHAIN3 MPECTYIUICHUH, COBEPIICHHBIX B OAHKOBCKOW cdepe, sBIsSETCS
OTpEeEAIONICT OCHOBOM BBISIBICHUSI IPU3HAKOB MPECTYIUICHUM, CBSI3aHHBIX C JIeTalu3alueid MpecTymHBIX
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JOXOA0B, CIIOCOOCTBYET BBISIBICHHUIO MPHU3HAKOB MOTCHUUANBHBIX (PMHAHCOBBIX HAPYIICHHH, CBS3aHHBIX C
OTMBIBaHHEM JICHET.

1 Hcnonb3oBaHHe CYETOB, OTKPHITHIX Ha (PUKTUBHBIC NMEHA WJIM OT UMEHHM JIUI] U OpTaHU3alui, Aei-
CTBYIOIIMX II0 MOPYYEHUIO IPYTruX noiyuaresnedl npuObun. [locneanss kaTeropus BKIIOYACT LENbIA KiIace
areHTOB 10 OTMBIBAaHUIO JICHET, TAKUX KaK MOCPEIHUKH, IOPUCTHI (aABOKATHI) M CIELUAIUCTHI IO (PMHAHCO-
Boil oryeTHOCTH. OHA TakXe BKIIOYAaeT B ceOs KOMMAaHUHM NPUKPBITUS. Llenb ncnonp30BaHHUsS CUETOB —
YHPOCTUTH JCTIOHUPOBAHKE WIIU TIEPEBOJ HEJETANBHBIX CPEICTB.

2 Hcnonp3oBaHue AJs OMEpaLUil ¢ TOXOJaMH OT KPUMHHAIBHOW NESTEIbHOCTH O(UIMAIbHBIX Mpe.-
CTaBUTENILCTB MHOCTPAHHBIX OaHKOB.

3 3aiiMbl 0 (PIIOPHEIM KOMIIAHHSM.

4 «TenerpadHsie» (ICHEKHBIC) IEPEBOIBI.

[HoTenunanbHple QUHAHCOBBIC HAPYILICHUS, CBA3aHHBIE C OTMBIBAHHUEM JICHET, CBUICTEIbCTBYIOT
00 OCYIIECTBICHUHU MPECTYIMHON AESITEIBHOCTH HE TOJIBKO Ha BHYTPUTOCYAapPCTBEHHOM, HO U Ha MEXKIyHa-
POJHOM YpOBHE, T.€. MEXaHH3M OTMBIBAHHS JICHET, PACKPBIBAsCH YCIOBUAMHU U OOCTOSITENLCTBAMHU OOBEK-
TUBHO-CYOBEKTHBHOTO XapaKTepa, CBUAETEILCTBYET 00 OPraHM30BaHHON MPECTYMHOH AEATENbHOCTH, CBS-
3aHHOU C TPaHCHALMOHAJIBLHBIM XapakTepoM. B cBs3M ¢ yKa3zaHHBIMH 3aKOHOMEPHBIMH HPOLIECCAMU MPOSIB-
JICHWSI TIPECTYIUICHNH, CBA3aHHBIX C OTMBIBAHHEM JIEHET, PACKPBITHE, X PACCIECIOBAHNE U MIPEeIyTpPEKISHUE
BBI3BIBAET ONPEAEIICHHBIE CIOKHOCTH.

Wrak, cozmaroTcs yCcIoBHs AJIS JIEradu3allii MPECTYIMHBIX T0XOI0B IO/ BUAOM 3aKOHHBIX 0aHKOBCKHX
oreparyii, JUisi IPOTHUBOJACHCTBUS KOTOPOH HEOOXOAMM SKOHOMHYECKHUH, (PMHAHCOBBIM aHaiu3 WH(OpMa-
MU, cofepxaiieiicss B OaHKOBCKHUX JOKYMEHTaX, 0(OPMIISIOMINX KPEIUTHBIE, pACUETHBIE W JETIO3UTHBIC
orepan. OaHUM U3 3PPEKTUBHBIX METOJIOB MIPU PACKPBITHH, PACCIEIOBAHNAH U MPEIYITIPEKJICHUH MTPECTY-
IUICHUH SIBJISIETCS aHaIu3 (PMHAHCOBOM IOKYMCHTALMH, 0OECIICUMBAIOIINI BBIABJICHHE OINEPAllMid, CIEJIOK,
BBI3BIBAIONINX COMHEeHHE. Kak MeTo/1 BBISBICHUS, UCCIICIOBAHUS, COOMPAHUS, 3aKPETUICHHS JI0Ka3aTeIbCTB,
KaK crioco0 Mo3HaHUsI MEXaHU3Ma MPECTYIMHON JAeITeILHOCTH, CBI3aHHON C OTMBIBAHUEM JICHET, aHanu3 (pu-
HAHCOBOW M SKOHOMHYECKON JIOKYMEHTAITUH OTIPE/IEISIeT YCIOBHSI U 00CTOSITEIhCTBA OKa3aHUS IIPOTUBO/ICH-
CTBHSI pACCIIEZIOBAHUIO.

VYcnoBrueM U 0OCTOSATENBCTBOM OKa3aHHS MPOTHUBOJEHCTBHS PACCIIEOBAHUIO SBISIETCS CaM MEXaHH3M
OTMBIBAHHSI JICHET, COCTOSIINN U3 CIACAYIONINX CTamuii: pasMerieHue (placement), paccnoenne (layering) n
uHTerpanus (integration). YKa3zaHHBIE TPH CTaJAUHA MOTYT OCYIIECTBISATHCS OJHOBPEMEHHO WJIM YaCTHUYHO
HaKJIAJIpIBAThCS JAPYT HA Jpyra. DTO 3aBHCHUT OT MMEIONIETOCs MEXaHWU3Ma JIETAIN3allui U OT TPeOOBaHHMH,
MPEIbIBISIEMbIX TPECTYIMHOW opranuzarmed. «TunoBas ¢a3zoBas MOJENb JIETAIU3AIUN «TPS3HBIX» JCHET
BKJIFOYACT: a) BBEACHHE «TPSA3HBIX» HAIMYHBIX JIEHET B JIETAIbHBIN 000pOT — «placementy (pa3mernienne —
aHrj1.); 0) OTAEICHUE «IPA3HBIX» JCHET OT HCTOYHUKA UX MPOUCXOXKACHUS — «layering» («OTBOAKA BETKH OT
KODHSI»); B) HCIIONB30BAaHUE «OTMBITHIX» JICHEI B KauecTBE (PMHAHCOBBIX WHBECTHIIMHA B HSKOHOMHUKY —
«ilntegration» (cmusHUE KamuTaaoB)» [3].

Takum 00pazoM, MEXaHU3M OTMBIBAaHUS JICHET, COCTOSNINN M3 KPUMUHAIBHBIX JCHCTBUN — pa3Merne-
HUSI, PACCIIOCHHS, MHTETpalliy, HAPABICHHBIX Ha JIETaTH3aIHI0 TPECTYITHOTO J0X0/1a, OMPEaeNssiach yCIo-
BHUSMHU U 00CTOSITENbCTBAMH MPECTYITHON JAEATEIBHOCTH, SIBISETCS MOJEIHHON OCHOBOM /JISl BBISIBICHUS HC-
TOYHHKOB TIOJYYEHHsI KaK OPUEHTUPYIOIIEH, TaKk M JI0Ka3aTelIbCTBCHHOW MH(OpMAIMU TOCPEACTBOM BBI-
JBIDKEHHS BEPCUH O CyOBEKTaX, MPeIMeTax, BhISBIISSA MPHUYMHHO-CIICACTBEHHBIE OTHOILEHHUS (HOPMUPOBAHUS
U pa3BUTHA CyObEKTHO-O0BEKTHBIX, CYOBEKTHO-CYOBEKTHBIX (JOPM B3aUMOJCHCTBHA.

Utak, MexaHU3M NPECTYIMHON AEATEILHOCTH, CBA3aHHOM C JieTalln3aliell MPecTYMHBIX J0XO0JI0B, SIBIIS-
eTcsa MH(POPMAIIMOHHOW OCHOBOM AJsl MpuMeHeHus 3((HEeKTUBHBIX METOJOB, CPEICTB U CIIOCOOOB MO3HAHUSA
XapakTepa MpecTymHOW AesTenbHOCTH. OOYCIOBICHHBIN YCIOBUSIMH U OOCTOSATENLCTBAMU OTMBIBAHUS Je-
HET, 3aKOHOMEPHO OTPaKAETCS THIIMYHOCTHIO IPOSBIICHNUS IPOLIECCOB BBEICHHS JCHET B JIETalbHBIN 000poT,
OTAETICHUSI «TPSI3HBIX» JCHET OT MCTOYHHUKA WX MPOUCXOKACHUS, HCIIOIb30BAHUS ITHUX «TPA3HBIX» JCHET,
HCCIIEIOBAaHNE KOTOPBIX OMpEesieT NCTOYHUKN PACKPBITUS, paccieOBaHuUs MPECTYIUICHUH (YCIOBUSIMU U
00CTOSTENHCTBAMH COOBITHS IPECTYIICHHS).

Tunu4HbIe TPOSBICHUS YCIOBUN M 0OCTOSITEIBCTB MEXaHU3Ma MPECTYMHOMN JesTeIbHOCTH, CBI3aHHOM
C Jleraju3anueil MpecTyMHbIX JOXO0A0B, ONPEACISIIOTCS B METOIMKE PACKPBITHSA, pacciefoBaHus HHPOpMa-
LIUOHHON OCHOBOM 00 MCXOMHBIX CUTYallMsX, KOTOpbIe BbIeneHb! B auccepranuu J[.b.JKambanoBa, koTopbrit
OTMEYaET, 4TO (PaKTHI JIETATU3aLUH IPECTYMHBIX JOXOI0B!
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YcTaHoBrneHne 06CToATENLCTB npecrtynneHus...

— BBISIBIICHBI [IPH PacciieI0BaHUK 0a30BOTO MPECTYILICHIS,

— conepkatcs B coobmeHnn KomureTa mo (pnHaHCOBOMY MOHHTOPUHTY O (pakTaxX COBepIICHHS (PHHAH-
COBBIX OTICpPAINI U CICJIOK, KOTOPHIC BEI3BIBAIOT COMHCHUS;

— BBIABIICHBI TIPY TIPOBEICHUN OTIEPATHBHO-PO3BICKHBIX Meponpustaii opranamu YBOII, YBOIT MB/]
Poccun n npyruMu onepaTUBHBIMA MTOAPA3IEICHUSIME, KaXKI0€ U3 KOTOPBIX TOPOXKIAET CBOIO CHCTE-
My TaKTUYECKHUX 3a]a4, HalpaBJICHHBIX Ha JOKa3bIBaHNE MPABOBBIX IIEJieil pacciuemoBanus [4].

AHanu3 CUTyalliy CBHUJICTEIBCTBYET 00 MCTOYHUKAX, O CyOBEKTaX, BHISBISIFOIINUX MPU3HAKU MPECTYTI-
HOH JESTENBbHOCTH, CBSI3aHHOM C Jieraju3alnyeil MpecTynHbIX J0XO0A0B. B CBSI3M ¢ 3TUM mpakTHYecKas aes-
TEIHHOCTh IO PACKPBITHIO, PACCIEIOBAHUIO W TMPEIYNPEKICHUIO TPECTYIUICHHH JOJHKHA COBEPIIECHCTBO-
BaThCs B 3TOM HarpaBiieHUH. To ecTh 3 ()EeKTUBHOCTDh MPAKTHYECKOW ACSITEIHHOCTH OOYCIIOBICHA B3aUMO-
JIEHCTBHEM CIIEICTBEHHO-OTIEPATHBHBIX OPTaHOB, OINpENEICHUEM UX (OpM U CIOCOOOB, B3aUMO/ICHCTBHEM
MPaBOOXPAHHUTEILHBIX OPTaHOB ¢ CyObheKTaMu (PHHAHCOBOTO MOHHTOPHUHTA, KOTOPHIE ONpe/ielieHbl B 3aKOHE
ot 28 aBrycra 2009 1. Ne 191-IV«O npoTuBoAeiicTBIH Jieraau3aiuy (OTMBIBAHUIO) JOXOA0B, MOTYYEHHBIX
HE3aKOHHBIM ITyTeM, ¥ ()MHAHCHPOBAHUIO Teppopu3May. B cratke 3 3akoHa k cyObekTaM (PMHAHCOBOTO MO-
HUTOpPHHTA OTHECEHBI: 1) OaHKHM, OpraHU3alid, OCYIIECTBIISIONINE OTACTbHbBIC BUAB 0AHKOBCKUX OIEpaIluii;
2) 6upxku; 3) cTpaxoBble (IIEPECTPaXxOBOYHBIC) OPTaHU3AINH, CTPAXOBhIC OPOKEPHI; 4) HAKOMUTEIHHBIC TTCH-
cuoHHBIE (OHIEI; 5) MpodeCcCHOHANBHBIE YYACTHUKHU PhIHKA IIEHHBIX OyMar, NEHTPaIbHEIN IEMO3uTapuii;
6) HOTapUYCHI, OCYIIECTRISIOIINE HOTAPHUAIILHBIC JICHCTBHS C ICHBraMy U (VJIN) HHBIM UMYIIECTBOM; 7) aji-
BOKATHI, IPYTHE HE3aBUCUMBIE CIIEIIUAIHCTHI 110 IOPUANIECKUM BOIIPOCAM — B CIIydasix, KOTJa OHU OT MIMe-
HU WY 110 MOPYYCHUIO KIMEHTA YYaCTBYIOT B ONEpAIMsIX C JCHbraMu U (MJIM) UHBIM MMYIIECTBOM B OTHO-
IICHUH CIEAYIONICH JCATENbHOCTH: TIOKYIIKY M TPOJIaXKH HEIBHKUMOCTH; YIIPABICHUS JICHbIAMH, [ICHHBIMU
OymaraMu Wi WHBIM UMYIIECTBOM KJIMEHTA; yIPaBICHNs OAaHKOBCKUMH CUETaMH WM CUETaMH IIEHHBIX 0y-
Mar; akKyMYJIHPOBaHUsI CPEJICTB JIJISl CO3JaHusl, obecrievueHus], (QyHKIIMOHUPOBAHUS WM YIPABICHHUS KOM-
MaHuel; co3nanus, GyHKIIMOHUPOBAHUS WM YIPABICHHS IOPUAMYSCKUMU JIUIIAMH 00 00pa3oBaHUSAMU U
KYTUTU-TIPOAQKH TPEINPHUATHI; §) ayTUTOPCKUE OpraHu3anuy; 9) opraHu3aTophl HITOPHOTO OW3HECA U JIOTE-
peit; 10) omepaTopbl MOYTHI, OKA3BIBAOIINE YCIIYTH IO TIEPEBOTY JICHET [5].

B kazaxcTaHCKOM 3aKOHO/ATENBCTBE HE HAOIIOIAETCS YETKOTO PETYJIMPOBAaHUS B3aUMOJICHCTBHS CYOb-
€KTOB ()MHAHCOBOTO MOHHMTOPWHTA C TPAaBOOXPAHUTEILHBIMUA OpPraHaMK, MEXaHH3Ma MPEIOCTABICHHS MaTe-
pHANIOB, YTO peajbHO OTpakaeTCs B MPABONPUMEHHUTEIHHON AEATENbHOCTH. BO3ZHUKAIOT OINpe/eseHHbIE
CJIOKHOCTH B TIPOLIECCE PACKPHITHS, PACCIeAOBaHUS U MPEAYIPEKACHUS MPECTYIUICHUH, CBA3aHHBIX C Jiera-
JU3auei MpecTymHbIX 10X010B. CII0)KHOCTHA BO3HUKAIOT M3-32 HEJIOCTATOYHOU Pa3pa0OTaHHOCTH METOAUKH
pacciiefioBaHusl dTHX KaTEropwid e, ci1adoi MOATOTOBICHHOCTH CYOBEKTOB JOKa3bIBaHUS IO BOIPOCAM
9KOHOMHUKH, OYXTaJITEpCKOro y4eTa, He3HAHUH 0COOEHHOCTEH JeATeNbHOCTH OaHKOB U T.XI., HHCTPYMEHTA-
puil KOTOPBIX UCIOJB3YETCS B MEXaHH3ME OTMBIBAHUS JICHET B KAYECTBE CITIOCOOOB COBEPIIICHUS U COKPBITHS
MPECTYIJIEHUM.

OnHUM U3 OCHOBHBIX HANPABJICHUN MOIydeHUs WHQOPMAIIMHU, UCCIIEIOBAHUS 0OCTOSTENLCTB COBEPIIIe-
HUSl, COKPBITHS TPECTYIUICHUH, CBSA3aHHBIX C JIETaau3allieil MPECTYMHBIX J0XO0JI0B, SBISETCS U HAJIOTOBas
CUCTEeMa, KOTOpasl TAKIKE UCTIONb3YETCs /IS OTMBIBaHUs AcHer. [lo3HaHue (PMHAHCOBBIX HApYyIICHUH B HAJIO-
TOBOM cdepe ABISCTCS ONPEACIIIONICH OCHOBOM IS MICCIICIOBAHUS MEXaHN3Ma OTMBIBaHHS ACHET. B cBs3u
C 3TUM OYCHb aKTyaJdbHOW JUISI MPAKTUYECKOTO MPUMCHECHUS SBISICTCS MPOBEJICHHAs KilacCU(UKAIIHSI
MO CIOco0aM YKJIOHEHWUsI OT YIUIAThI HAJIOTOB, KOT/Ia CYyOBEKTaMHU SIBIISTFOTCS OPTaHU3AIINH.

[lepBast rpymnma crmoco0OB CBA3aHA C HEMPEACTABICHHEM HAJIOTOBOM JeKJapaliu: a) HeCOCTaBJICHUE
HAJIOTOBOH JIeKJIapaIiui, CONPsHKEHHOE C COCTABIEHNUEM JTOKYMEHTOB OyXTaJTepCKOW OTYETHOCTH C JOCTO-
BEPHBIMU CBEJCHUSAMU JTHOO TaKUX KE JOKYMEHTOB C 3aBEIOMO JIOXKHBIMU CBEICHUSMU; 0) COCTaBJICHUE Ha-
JIOTOBOY JISKJIapaIiii ¢ JOCTOBEPHBIMU CBEJCHUSIMH;, B) COCTaBJICHHE HAJOTOBOHM JCKIIapally C 3aBEIOMO
JIO)KHBIMH CBEACHUSMH, CONPSHKEHHOE C COCTABIEHHMEM JOKYMEHTOB OyXTalTepCcKOW OTYETHOCTH B yKa3aH-
HBIX BBIIIE JIBYX BapHaHTAaX.

Bropas rpynmna crioco0oB cBsizaHa ¢ HENpPEACTaBICHUEM JOKYMEHTOB OyXraaTepCcKOW OTYETHOCTH:
a) HEMPEICTaBJICHUE 3TUX JIOKYMEHTOB B CHUTYAIlWH, KOTJa HAJIOTOBas JeKiapalys Oblia MpecTaBlicHa C
JIO)KHBIMH CBEJICHHSIMH, COTIPSHKEHHOE C COCTABJICHHEM OYXTalTepPCKOW OTYETHOCTH C JOCTOBEPHBIMHU CBE-
JIEHUSIMH; 0) HEMpeCTaBlIEHHE JOKYMEHTOB OyXTaaTepCKOil OTIETHOCTH M HAJIOTOBOH JeKIapaIii.

Tpetbs rpynma crmoco00B — BKJIFOUYCHUE B HAJIOTOBYIO JICKIAPAIIMIO 3aBEIOMO JIOXKHBIX CBEIICHUN —
MOJKET OBITH COMpsDKEHA C BKIIOYEHHEM B JOKYMEHTHI OyXTalnTepCKOi OTYETHOCTH JOCTOBEPHBIX CBEICHHM
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b0 C MCKaKEHHWEM B HHX JAaHHBIX O JOXOJaX, PacXxoJaxX M 00BEKTaxX HAIOTOOOJIOKEHHUS, KOTOPOE MOXKET
HA4YMHATHCS Ha OoJiee paHHMX 3Tanax OyXraaTepcKOro WM HaJOrOBOTO y4eTa.
UetBepTas rpymia crmoco00B — BKIFOYEHHE B JOKYMEHTHI OyXTraJaTepCKOil OTYETHOCTH 3aBEJJOMO JIOXK-
HBIX CBEJICHUU: a) CIIOCOOBI 3aHMKEHUS JOXO0JI0B; 0) CITOCOOBI 3aBHIIICHUS PACX00B, KpOME 3aTpat Ha OIlia-
Ty TpyZa; B) crocoObl 3aHIKCHMS 3aTpaT Ha OINIaTy TPyAa B OOIIEM COCTaBE PacXOJOB OpTaHWU3AIWM, T)
CHOCOOBI COKPBHITHSA UMYIIECTBA OPTaHU3AINH KaK 00BEKTa HAOTOO0I0KEHNS HITH 3aHMKEHHUS €T0 CTOMMO-
cTH (KaK HaJoroBoi 0a3bl); JI) COCOOBI MCKKEHUS B OYXTaJITEPCKUX JOKYMEHTAX WHBIX JAaHHBIX, YUUTHI-
BaeMbIX IIPY UCUHCIICHUH HAJIOTOBOW 06a3bl U CYMMBI HAJIOT .
DT crocoObl YKIOHEHUS OT YIUIAThI HAJIOTOB C OPraHU3alluii MOTyT ObITh MCIIOJIb30BaHbI Ha BCEX JTa-
rmax OyXrajaTepcKoro y4era:
— HEeTIOCPEJICTBEHHO B JIOKyMEHTaX OyXTralTepCKOH OTYETHOCTH NMPH MPABIIFHOM OTPAXXEHHH TEX KE
JIAaHHBIX Ha 00JIee paHHUX ATAIaX Y4eTa;

— HEeTIOCPEJICTBEHHO B PETHCTpax OyXraiTepcKOro yueTa Mpu MPaBUILHOM OTPAKEHHH dTHX Ke TaHHBIX
B CBOJIHBIX JOKYMCHTAX;

— HETIOCPEJICTBEHHO B CBOJHBIX JOKYMEHTAX IMPH MPABWIBHOM OTPaXKCHUU ITHX KE JaHHBIX B TICPBUY-
HBIX YYETHBIX JOKYMEHTAX;

— UCKa)XCHUE JAHHBIX, YYUTHIBAEMBIX IPU UCUUCIICHUU HAJIOTOBOW 0a3bl U CYMMBI HAJOTa, MOXKET OBITh
HAYaTo B MEPBUYHBIX YYETHBIX JOKYMEHTAX, B TOM YHCIIE ITyTEM HX HECOCTABIICHUSI.

OTH ke cocoObl HCKKEHUS JTAHHBIX MOTYT OBITH MCIIOJB30BaHbI U MPH COCTABICHUH JTOKYMEHTOB Ha-
JIOTOBOTO y4era [6].

AKTyaJbHOCTh YKa3aHHOM KJTACCH(HMKAIIMY 3aKITFOYACTCS B TOM, YTO CIIOCOOBI YKJIOHEHUS OT yIUIaThl Ha-
JIOTOB, CUCTEMATU3UPOBAHHKIC B OIHY KJIACCHU(HUKAIMOHHYIO OCHOBY, BBISIBIISISL YCIIOBUS M OOCTOSITEIECTBA CO-
BEPIICHUS MPECTYIUICHUH B HAIOTOBOU cepe, OMpeAeIsaioT XapaKTep MPEeCTyIMHOH aesTenbHocTr. UTak, mpe-
CTYIUICHHS, COBEPIIICHHBIC B HAJIOTOBOU c(epe, SBISIOTCS OJHUM U3 0a30BBIX MPECTYIUICHUH, OMPEIEISIONIINX
MeXaHN3M OTMBIBAHUS JIEHET; POJIb U 3HAUEHHE OpPTraHU3alnii, T/ie ObLIH BHISABICHBI (PMHAHCOBBIC HAPYIICHHS.

MexaHu3M OTMBIBaHHS JICHET, OOYCIIOBICHHBIN YCIOBUSAMU U OOCTOSTEIILCTBAMU COBEPIIICHUS, COKPHI-
THS TPECTYIUICHUH, CBSI3aHHBIMU ¢ (PMHAHCOBHIMH HapyIIECHUSIMH, B TIEPBYIO O4epeab B OaHKOBCKOM, HaJIO-
roBoli cepax, C OpraHM30BaHHOW MPECTYIMHOCTHIO, UMEIOIICH TPaHCHAIIMOHAIBHBIA XapaKTep, OMpenesieT
HaIpaBJIeHUs TIOMCKOBO-TIO3HABATEIHHOMN IEATEIHHOCTH CyOBEKTOB JTOKA3bIBAHMS.

Urak, 3akoHOMEpHAs. B3aMMOOOYCIOBICHHOCTh TUITUYHBIX MPOSIBIICHUHN YCIOBUI U OOCTOSTEIILCTB OT-
MBIBaHHS JICHET, HAIIPaBJIIEHHBIX Ha JIETAIM3ALUIO MIPECTYIMHBIX JT0X0A0B, OTPAXKAACh B MEXaHU3ME MIPECTYII-
HOW JIATEILHOCTH, SIBJIACTCS HHPOPMAIIMOHHON MOJICIBIO JUISl YyCTAaHOBIICHUS MPOCTPAHCTBEHHO-BPEMEHHBIX
(haKTOpOB, MPUIUHHO-CIIEICTBEHHBIX OTHOIICHHUH, I AUATHOCTUPOBAHUS U MPOTHO3ZUPOBAHUS YCIOBUN U
00CTOATEIHCTB KOHKPETHOTO COOBITHS TIPECTYIUICHNUS, BBIIBIDKCHUS U TIPOBEPKH BEPCHH OTHOCUTEIILHO 00-
CTOSATENBCTB, MOJUICKAINUX JOKa3bIBaHWUI0. VIHBIMU CIIOBaMU, TUIWYHBIC MPOSBICHUS YCIOBHA U OOCTOS-
TEJBCTB OTMBIBAHUS JICHET OTPAXKAIOTCS 00BEKTUBHO-CYOEKTUBHBIME (DaKTOPAMU MEXaHU3Ma MPEeCTYITHON
NESTeILHOCTH, HAITPABJICHHOW Ha JISTaTH3aI|I0 MPECTYITHBIX I0XOJI0B.

Takum 00pazoM, MO3HAHKE MEXaHWU3Ma MPECTYIHOW IEATEIHHOCTH, CBI3aHHOHN C JIeranu3alneil mpe-
CTYITHBIX JO0XOJIOB, HAIIPABIICHO HA ONTHUMU3AIMIO MPOIECCa PACKPBITHS, PACCICIOBAHUS U MPEAYIPEKIe-
HUSI paCCMAaTPUBAEMBIX KAaTETOPHUI JIeN MyTeM omnpeseieHnss d3PPEKTHBHBIX CPEJICTB M CIIOCOOOB OKa3aHUs
MIPOTUBOJICHCTBUS, OAMH U3 KOTOPBIX — MEXKIYHAPOIHO-IIPABOBEIC BOIPOCHI MEXAaHH3MOB PETYJINPOBAHUS
B3aUMO/ICHCTBUS TIPABOOXPAHUTEIBHBIX, CYICOHBIX U (PMHAHCOBBIX OPraHOB. MeXaHU3Mbl MEKAYHAPOTHOTO
COTPYIHHUYECTBA SBISIOTCSA 3()(DEKTUBHBIMU CPEJICTBAME OKa3aHUs MMPOTUBOJECHCTBYSI MPOIECcaM Jierain3a-
IIUU TIPECTYITHBIX IOXOJIOB.

References

1 Nigmatulin A. The prevention of money laundering in the Republic of Kazakhstan. Textbook. — LP «TSBO and Ml»,
Astana, 2012. — 184 p.

2 Sedykh A.V. Application of technical and forensic tools and techniques for the detection and investigation of crimes in the
banking sector. Dissertation for the degree of Candidate of Sciences. — Moscow, 2003. — 185 p.

3 Krepysheva S.K. Formation of predictive methods of investigation of crimes related to money (money laundering). Disserta-
tion for the degree of Candidate of Sciences. — Nizhny Novgorod, 2001. — 189 p.

82 BecTHuk KaparaHguHckoro yHuBepcuTeTa



YcTaHoBrneHne 06CToATENLCTB npecrtynneHus...

4 Zhambalov D.B. Basic methods to investigate money laundering or other property acquired by criminal means. Dissertation
for the degree of Candidate of Sciences. — Krasnoyarsk, 2004. — 189 p.

5 About counteraction to legalization (laundering) of the income received by an illegal way, and terrorism financing the Law of
the Republic of Kazakhstan from August 28, 2009 of No. 191-IV of the Sheet of Parliament of the Republic of Kazakhstan, 2009. —
Ne 19, Art. 87; 2010, Ne 7, Art. 32; «The Kazakhstan truth» from 08.09.2009, Ne 214 (25958).

6 Bebia Z.R. The role of forensic data in the method of the investigation of the crime of tax evasion with the organization. Dis-
sertation for the degree of Candidate of Sciences. — St.-Petersburg, 2004. — 210 p.

B.P.CemOekoBa

KbLIMBICTBIK K0JIMEH aJIbIHFAH TA0BICTAPAbI 3aHAACTHIPYMEH 0ailJIAHBICTHI
KbUIMBICTBIK MOH-KailJiapabl Oeiriiey

Makanazia KbUIMBICTBIK YKOJIMEH aJIbIHFaH TaObICTAp/bl 3aHIACTBIPYMEH 0aiIaHbICTBI KbIMBICTAPIbI TEPrey
MCH aJJbIH aly Ke3iHJeri KbUIMBICTHIK-KYKBIKTHIK XKOHE KBUIMBICTBIK 1C XKYPTi3yIIUNK MIHAETTEp.l IIemry
Ke3iH/eTi KPUMHUHAIMCTUKAIBIK KaMTaMachl3 €TUIETIH CypakTap KapacTHIPBUIABL. KpUIMBICTBIK TaObICTap B!
3aHacThIpyFa OarbITTaJIFaH KBUIMBICTBIK QPEKETTIH aHBIKTAayIIbl Oenrinep kepcerinreH. KpumMbIc skacaynbiH
MOH-)Kalbl YPAICI peTiHIeri KbUIMBICTBIK aKIIaTapiblH AJBIHY MEXaHH3Mi KBUIMBICTHIK JKOJIMEH aJIbIHFaH
TabbIcTap bl 3aHAACTHIPYMEH OailyIaHbICThI KbIJIMBICTApIbI TEPreyAiH aKIapaTThIK MOJAEII PETIHIC 3ePTTENIi.

B.R.Sembekova

Establish the circumstances of the crime, related to money laundering

In article questions of criminalistic providing the decision criminally — legal and criminally — procedural
tasks are considered at disclosure, investigation and the prevention of the crimes directed on legalization of
the criminal income. Defining signs of the criminal activity directed on legalization of the criminal income
are opened. The money laundering mechanism as process of expression of typical manifestations of
conditions and circumstances of commission, crimes, is considered as information model of investigation of
the crimes connected with legalization of the illegal income.
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XXAC FAJIbIM MIHBECI
TPUBYHA MOJ1IOAOI0 YYEHOIO
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OcobeHHOCTH NpUMEHECHUSA METOda CpeI[I/IHHOﬁ JIJMHHUH JJIA JeJIMMUTAIlNN
MOPCKOI'o MPOCTPAHCTBA MEKAY npnﬁpemnuMn rocyaapcrsamm

B crarbe neranbHO paccMOTpPEHbI OCOOEHHOCTH MPAKTUYECKOTO NMPUMEHEHHUs] METOJa CPEAUHHON JTHHUH
JUIs JeTMMHUTAlUd MOPCKUX MPOCTPAHCTB MEXAy NpUOpexHbIMH rocyaapcrBamu. Ocoboe BHUMaHHE
yzaeneHo ocHOBHbIM mnoioxkeHusM Konsennuu OOH 1958 r. n Koneennuu OOH 1982 r. mo Bompocam
pa3rpaHUYeHHs] MOPCKHUX MpPOcTpaHCcTB. OLEHEHO JOCTOMHCTBO METOJa CpPeAWHHOW nmHHU. OTMEYeHo, 4To
TIpUBECHHEBIE B HACTOSAIIIEH CTaThe aHAIM3bl OAHO3HAYHO JO0KA3hIBAIOT HECOBEPIIEHCTBO METOA CPEANHHON
ymuand. OmpeniesieHo, YT0O MMEHHO HEBO3MOXHOCTh ydeTa KOH(HIYypaluH, NPOTSDKCHHOCTH M B3aUMHOTO
PacIoNoXKeHUs] UCXOAHBIX (OeperoBbIX) JHHUI NPUOPEKHBIX T'OCYHApCTB SIBIASETCS IJIABHOM HPUYMHON
HECOBEPIIEHCTBA JaHHOTO METO/Ia.

Kniouesvie crosa: TeppuTopHalibBHOE MOPE, TIpUIIeXKAIlas 30Ha, KOHTHHEHTAIBHbIN 1eNb(), HCKIFOYUTENbHAS
SKOHOMHYECKasi 30HA, CPEAMHHAS JIMHMS, MCXOAHAs JIMHMA, OeperoBas JMHUS, KOHBEHIMS, ACTMMMTALNS,
IpruOpekHOe TOCYAapCTBO.

Pasrpannuennio MOpPCKOTO MPOCTPaHCTBA MEXIY OeperoBbIMU rocyJapcTBaMU BCET/A YAETSIETCS 0CO-
6oe Baumanue. Kondepenuus, npoxoausmast B XKenese ¢ 24 ¢espanst mo 27 anpens 1958 r., Obu1a npen-
ctaBieHa 82 rocynapctBamu. Ha Hell ObITM MPHUHATHI CIEAYIONIUE BaXXHBIC IS MHCTUTYTA IEIMMHTAIIUU
kouBeHIMK: Koneernnus OOH o xoHTHHEeHTanbHOM 1menbde 1958 1. (ocobenno ee cr. 6), Konsennus OOH
0 TEPPUTOPHATIHLHOM MOpE H Ipuiexarniein 30ae 1958 1. (ct. 12), KOTOopble BHECIM BECOMBIN BKJIA]] B pa3BH-
THE MEXIYHAPOJIHOTO MOPCKOTO TPaBa 1 MOBJHSIN HA Pa3BUTHE HAITMOHAIFHOTO 3aKOHOAATENBCTBA PUMOP-
CKHX TOCYAapCTB.

[Iynkr 1 ct. 6 KouBenuuss OOH o xonTuHeHTansHOM wensde 1958 r. rmacut: «Ecnu onuH U TOT xe
KOHTHHEHTAJIFHBIN MIeNb(]) MPUMBIKAEeT K TEPPUTOPHH IBYX WM HECKONBKHX TOCYJapcTB, Oepera KOTOPBIX
PacIIoNoKEHBI OJTMH MPOTHUB JPYTOro, TPAHUIIBI MEKY IIeNb(aMi OIPEENSTIOTCS COTJIAIIEHUeM MEXTy HUMH.
B ciyuae, ecnu cornaiieHie OTCYTCTBYET M €CITH HET 0COOBIX 0OCTOSITENILCTB, KOTOPBIE OMPaBAbIBAIM OBl ycTa-
HOBJICHME WHOW JIMHUM TPaHHLBI, TPAaHULEH MEXAY IueibhaMu sSBIIETCS CPeAUHHAs JTUHUS, KaXKAas TOuKa
KOTOPOM OTCTOUT HA PABHOM PACCTOSIHUU OT OJIDKANIIIeH TOYKA UCXOMHOM JIMHUH, OT KOTOPOU OTCUUTHIBACTCS
LIMPUHA TEPPUTOPUATIBHOTO MOPSI KAXKI0r0 U3 rocynapcTs» [1].

ITynkr 2 ct. 6 KonBennuss OOH o konTHHeHTaNLHOM Tienbde 1958 1. rmacur: «Eciu omuH U TOT ke
KOHTHHECHTAILHBIN MeTb() MPUMBIKAET K TEPPUTOPHUH JIBYX CMEXKHBIX TOCYIApCTB, TPaHUIIA Ienbda ormpe-
JIeNIsIeTCsl COoTNalleHneM MeXAy HUMHA. [Ipy OTCYTCTBHM COTJIAIIEHWSI M €CJIA WHAs JIMHUS HE ONPaBIbIBACTCA
0COOBIMH 0OCTOATENBCTBAMH, TPAHUIA ONPEAEIISIeTCS 0 MPUHLIMITY PABHOTO OTCTOSHUS OT ONMKAWIINX TO-
YeK TEX UCXOJHBIX JINHUM, OT KOTOPBIX OTMEPSAETCS MUPHUHA TEPPUTOPUATIBEHOIO MOPS KaXKJIOTO U3 3TUX ABYX
rocymapcetsy [1].

AHaNOTrHYHBIA METOJ CPEAMHHON JIMHUM AJISl PasrpaHUYCHUS] TEPPUTOPUAILHOTO MOPs ObLIT OmpeesieH
cT. 12 Konsenun OOH o TepputopuansHOM Mope U npuiexarieit 30ae 1958 r. [2].

Wrak, KonBennmu 1958 r. ycTaHOBWIM, YTO TJIaBHOE TNPABWIIO pa3rpaHUUYEHHs] KOHTHHEHTAIBHOTO
nesb(a — 3TO B3aMMHOE COTJIAIIEHHE TOCYapCTB. B ciiydae ero oTcyTCTBHS NMPUMEHSETCS METOJ| CPEIIHH-
HOM (paBHOOTCTOsIIEH) MHUK. Ho, Kak mokaszana JanpHemasi MpakTUKa, IOPHINUYECKUE HOPMBI, yCTaHOB-
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OcobeHHOCTU MPUMEHEHMS METOAA. ..

JieHHble B 9THX KOHBEHLMSX, 10 KOHLIA HE CMOTJIM PEIINTh MPOOIeMy MOPCKHX IPaHHIl MEXAY roCydapcT-
BaMH. MoOpCKHe CIIOpBI CTAHOBWJIMCH HCTOYHUKAMH BOSHUKHOBEHHS OTACHBIX KOH(IMKTHBIX CHUTYallui Mex-
Iy rocynapcrsamMu. VicTopusi JaHHOTO BONIPOCa OTYETIMBO CBUIETEIBCTBYET O OOJIBIIUX TPYAHOCTSIX, BO3-
HUKAIOLIUX TIOYTH BCAKUH pa3, KOT/a pedb HAET 00 yCTAHOBJICHUH BHEIIHETO TpeJieia WM BHEITHUX TPaHuUL]
MOPCKHX NPOCTpaHCTB. [Ipumepamu Takoro pozxa cuTyauuil SBJISIOTCS IPEKO-TYPELKHUH CIIOp O JeIuMuTa-
IIMM KOHTUHEHTAJIBHOTO meib(a Drelickoro Mops B cepeanne 1970-x Ir, qenuMuTanns KOHTHHEHTANb-
Horo menkda [lepcunckoro 3anusa mexxay Mpanom, Upakom, Kyseiitom u ap.

Takxe mokaszatensHbIN puMep: B GpeBpaie 1964 r. B Mexaynaponusiii Cyn OOH nmoctynuio 3a-
sseiaeane OPI, Jlannm u Hunepmanmgos. Ctoponsl nmpocuiau Cya BEIHECTH PEIICHUE O TOM, KaKUe METOIBI,
IIPUHIUIIBI 1 HOPMBI MEXIyHApOIHOTO NpaBa JOJDKHBI OBITh IPUMEHEHB! K pa3rpaHUYCHUIO0 KOHTUHEHTAb-
Horo menbda B CeBepHOM MOpE.

[lo HameMmy MHEHUIO, 3TO O3HAYAET, YTO METOJ CPEANHHOMN JIMHUM OKa3aJICsl HEIIPUIOJAHBIM UL pellie-
HUs 1aHHOH npobuiembl. OTHUM CJIOBOM, 3TOT METOJ HE MO3BOJISAET PEIIUTh ACIUMHUTALUI0 MOPCKHUX IpPO-
CTPaHCTB B IOJIHOM 00beME, CIEeA0BATEILHO, HYKAaeTCS B COBEPLUICHCTBOBAHHH.

Crasio 04eBUAHBIM, YTO CYIIECTBYET MOTPEOHOCTH B IITyOOKOM HCCIIEIOBAHUH JAHHOTO BOMPOCaA.

Crenyromum 1arom Ajs pa3BUTHS MEXyHAPOAHOTO MOPCKOTO IpaBa ObUIO IpoBeaeHHe MexxayHapo-
HOHM KOH(EpeHIINH 110 MOPCKOMY TipaBy B 1982 1.

B xone Kondepenuun OOH ocoboe mecto 3aHMMan BONPOC O JETUMHTAIMA MOPCKUX MPOCTPAHCTB.
Pacnipoctpanenue AesTeIbHOCTH I'OCYIapCTB HA HOBBbIE MOPCKHE IPOCTPAHCTBA (KaK UCKIFOUYUTENbHAS SKOHO-
MHYECKasl 30Ha, KOTOpas TakkKe HyKIaJach B PasrpaHU4YEHUH MEXKTy OeperoBbIMU IOCyAapCTBaMH, BBIHYIHIIO
yuacTHUKOB KoH(epeHImn 3aH0BO BepHYTHCS K 3ToMy Bompocy. [Ipunstiro Konsenimn OOH mo Mopckomy
mpaBy 1982 r. mpeaiecTBOBa IMTEIBHBIN IPOIIECC IeperoBopoB (okoso 10 mer).

[IpoGiema nenmMMUTAIMM TEPPUTOPUAIIBHOTO MOPSI MEXIY I'OCYIapCTBaMM € INPOTUBOJIEKAILUMU WIN
CMEXHBIMH ITOOEpEXbsIMH permics: 6e3 ocodoro Tpyaa. beuta npunsrta cr. 15 Koreenunn OOH mo Mopckomy
npaBy 1982 r., kotopas riacut: «Ecim Oepera IByX TOCYAapCcTB paclojiOXEHBl OJWH MPOTUB APYroro WU
IIPUMBIKAIOT APYT K JPYry, HU TO HU APYroe IOCyAapcTBO HE MMEET IpaBa, €CJIM TOJbKO MEXIy HUMH HE
3aKIII0YEHO COrjlalieHne 00 WHOM, PaclpoCTPaHATh CBOE TEPPUTOPHAIBHOE MOPE 33 CPEIUHHYIO JIMHUIO,
MPOBEICHHYIO TAKUM 00pa3oM, 4TO Kak[asl €e TOUKa SBJISAETCS PABHOOTCTOSIIEH OT ONMMKalIINX TOUYEK HC-
XOAHBIX JHMHUH, OT KOTOPBIX OTMEpSETCs IIUPUHA TEPPUTOPUAIBLHOIO MOPS KaXKJOr0 M3 3TUX JBYX IOCY-
mapctTB...» [3].

OO0patuMm BHUMaHUE, YTO VIS CIy4das TEPPUTOPHATEHOTO MOPS IPUHLIUI CPEAUHHON JTMHUN CTaHOBHUT-
cs1 00513aTEeNBHBIM (CM.: «HH TO, HU JAPYrO€ IOCYAApCTBO HE MMEET IIPaBa... PpaclpoCTPaHATh CBOE TEPPUTO-
pHaIbHOE MOpPE 3a CPEIUHHYIO JIUHUIO. ..»).

B xone ob6cyxaeHust mpobiaeMbl JETUMHUTAIMNA HCKIIOUUTENFHON SKOHOMHYECKOH 30HBI M KOHTHHEH-
TaNBHOTO IIeNb(ha MEKAY TOCYAapCTBAMU C MPOTHBOJICKAINMH U (M) CMEKHBIMU MOOEPEKBIMHU MTOSIBU-
Juch Oouipllive TPYAHOCTU. B mpolecce meperoBopoB INPOU30LLIO Pa3fieleHue rocylapCcTB Ha JBE IPYIIIBL,
KOTOpBIC BBICKa3bIBAJIN MPOTHBOIIOJIOKHBIE TTO3HIUH. [IpOTHBOION0KHOCTD MO3UIMI 0COOCHHO SIPKO TPO-
SBIISUIACH B PA3IMYHBIX B3TJIS1AaX HA IPUHLUIBI, METOABI M CIIOCOOBI, MPUMEHSIEMbIE TIPH JACITUMUTALIIH MOP-
CKHX TIPOCTPaHCTB [4].

«['pymma 22», cocrosBimas u3 22 cTpaH, B duciie KOTopbix Obumm Mcnanms, Kanama, Jlanus, Smonus,
Orocnasus, Benus, BenukoOpurtanust, Utanus u ap., npeasiarajia OCyIECTBUTh ACIMMUTALIMIO IyTEM CO-
TJIAIeHUS, C IPUMEHEHUEM TIPHHIMIIA CPEANHHON JIMHUN WM JIMHUU PABHOTO OTCTOSTHHSI.

Hpyras rpynma — «rpymia 29», coctosBimas u3 29 TocyaapcTB, B Unciie KOTOPbIX Obutn Upnmanmus, Am-
xup, Aprentuna, @pannus, Upak, Kenus, Typuus u ap., npeanaraia oCyIeCTBUTh ASTUMUTALIUIO ITyTEM
COTJIaLICHUs], B COOTBETCTBUH C MPUHLUIAMH CIPaBEIJIMBOCTH, C YYETOM BCEX CYIIECTBEHHBIX OOCTOSITENHCTB
U C IPUMEHEHHEM Kakoro-iubo Meroja, e 3TO HeOOXOIUMO, Il JOCTUXKEHUs CIIPaBeAIUBOrO pelle-
Hus. K Tomy Bpemenu B mpoekre Oynymeil KoHBeHIIMY NOSABUINCH CTAThU U MOJNOKEHUSI 00 UCKIIOUUTENb-
HOW 5KOHOMHUECKOH 30HE.

PazHornacus 3aKimodanuch Npexie BCero B TOM, YTO «IpyIiia 22 pacleHUBajla «CPEAUHHYIO JTUHHIO» He
TOJIBKO KaK METOJ, HO M Kak IpuHumIL. [Ipu 3ToM craBuiach Moj COMHEHHE pPOJb «IIPHHIMIA CIIPABEIUBO-
CTH», IOCKOJIBKY STOT MPHHLMI ObLI, SIKOOBI, HE MCCIE0BaH, & MHOXECTBO IPYIHX MPoOIeM MOXHO OBLIO
PELINUTH MTOCPEACTBOM «OCOOBIX 0OCTOSTENHCTBY.

«'pynna 29» orcranpaina NO3ULUIO, YTO CPEAUHHAS JIMHUS ABIACTCS METOJOM, & OCHOBHOM NPHHLIUII,
KOTOPBIA MPUMEHSAETCS NP pa3rpaHUYeHNN MOPCKUX MPOCTPAHCTB, — 3TO IMPUHIIUII CIIPABEATUBOCTH.
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J1.C.banbekoBa

[Mocne muTENBHBIX MEPErOBOPOB CTOPOHBI MPHIILTA K KOMIPOMHUCCHOU (POPMYITHPOBKE U OBUIH MTPUHATHI
ct.cT. 74 u 83 Konsenrmu OOH mo Mopckomy npaBy 1982 r., KOTOpbIE HMEIOT HOYTH UACHTUYHYIO (OPMYJIH-
poBKy [3]. Ctatbsa 74 ObLTa IpHUHATA IS IESTMMHTAITAN HCKITIOUUTEIIEHOW SKOHOMUYIECKON 30HBI, a CT. 83 —
JUTSL ISNTUMUTAIH KOHTHHEHTAJIBHOTO TIeIb(a.

1. JenuMuTanus UCKIIOYUTEIFHON SKOHOMHYECKON 30HBI (KOHTHHEHTAIBHOTO MIeNb(}a) MeXIy rocy-
JapCTBaMK C MPOTHBOJICKAIIUMHU HIIA CMEKHBIMH MOOEPEKbIMU OCYIIECTBISAETCS IyTEM COTJIAICHUS
Ha OCHOBE MEKIYHApPOJJHOTO IpaBa, Kak ATO ykaszbiBaeTcs B cT. 38 Craryra MexayHnapoanoro Cyna, B 11e-
JITX TOCTHYKCHUS CIIPABEIMBOTO PEIICHUS.

2. Ecnu B TeueHue pa3yMHOTO CPOKa HE MOXET ObITh IOCTUTHYTO COTJalleHNe, 3aHHTEPECOBAHHbBIE TO-
CyZapcTBa MpHUOETaroT K Iporeaypam, npeaxycMorpeHHsM B yactd XV Konserruu OOH no Mopckomy mpa-
By 1982 r.

3. Jlo 3akimio4yeHHs COTJAIeHHs, KaK MpeaycMaTpuBaeTcs B 1. 1, 3aMHTEpecOBaHHBIE TOCYAAapCTBa B
IyXe B3aUMOIIOHIMAHHUS U COTPYAHUYECTBA MPEATNPUHUMAIOT BCE YCHITUH VISl TOTO, YTOOBI TOCTUTHYTH Bpe-
MEHHOW JOTOBOPEHHOCTH MPAKTUYECKOTO XapaKTepa M B TEUCHUE 3TOTO IMEPEXOJHOTO MEepPHoja He CTaBHUTh
MOJT Yrpo3y JOCTIDKEHUE OKOHYATEILHOTO COTJIANICHHS WM HE TPEMSATCTBOBATH €r0 JOCTHXKEHUIO. Takas
JIOTOBOPEHHOCTH HE JIOJDKHA HAHOCHTD yIIiep0a OKOHYATENBHOM IeTMMUTAITIH.

4. Korga Mexy 3aMHTEPECOBAHHBIMH TOCYJIapCTBAMHU UMEETCS JACHCTBYIOIIEE COTJIANIICHUE, BOIPOCHI,
OTHOCSINUECS K JACTUMHUTAIUU HUCKIIOYUTEIHHON SKOHOMUYECKON 30HBI (KOHTHHEHTAJIBHOTO IIeib(da), pe-
IIAOTCSl B COOTBETCTBUH C TIOJIOKEHUSIMH 3TOTO COTIIANICHIS.

[IpoGnema menuMuTAIIY TPUIIEKAIIEH 30HB MEXIy TOCYJapCTBAMHU C MPOTUBOJIEKAIIUMU U CMEKHBI-
MU MTOOEPEXbSIMH OCTalach OTKPHITOH, OHa HE Halula oTpaskeHus B HoBoi Konsennmu 1982 r.

3ameTuM, 9TO CJI0Ba O CPEAMHHON JTUHUH B CT.CT. 74 1 83 Konenmum 1982 r., B omimmuaue ot KonBentmi
1958 r., He Ucnonb3yroTCs, TeM caMbiM KonBermms 1982 1. He 00sI3pIBaET TrocyIapcTBa MPUMEHITh METOJ
CPeIUHHOW JWHHUM IS JCTUMUTAIIMA HCKIIOUYUTEIIBHON 3KOHOMUYECKOW 30HBI M KOHTHHEHTAJIBHOTO
menbda.

Bo3Hukaet 3aKkOHOMEpHBI BOMPOC: YeM Oblila BhI3BaHA HEOOXOIUMOCTh M3MEHSATH HOPMY O JETUMH-
Tallid KOHTUHEHTAIBHOTO Ienbda? HecoMHEHHO, UTO OJTHOWM M3 OCHOBHBIX NMPUYMH MOTJIA OBITh MEXIyHa-
ponHas npaktuka. Hanpumep, mo muenuto A.JI.KomonkuHa, OCHOBHBIM CPEJCTBOM Pa3TpaHUUYCHHS KOHTH-
HEHTAJIFHOTO MIeNb(a CIYKUT COTJIAIIEHHE MEXIy TocyaapcTBaMu. B To jxe Bpemsi B Hay4dHOH OopHaude-
CKOI1 JuTeparype TMpH OlleHKe MpakTHKH npuMeHeHwss Konsennnu 1958 r. mo pa3rpaHMueHUI0 KOHTHHEH-
TajgpbHOTO Mmenb(a orMedanock, Hanpumep, C.B.Monoamoseim [5], 9To TocyaapcTBamMu, Kak MpPaBUIIO, UC-
MOJIB30BaJICS CIOCO0 cpenuHHOW TuHUH. HecoMHEeHHO, 371ech HEeT HUKaKWX MPOTHBOPEYHH, TaKk KaK rocy-
JapcTBa JIOOPOBONBHO, MO B3aMMHOMY COTJIACHIO, WCIIONB30BANM TPU JICTUMHUTAIIMA KOHTHHEHTAILHOTO
menb(a MeTOJ] CPESAUHHOW JIMHUU, & HE B CHIIy TOTO, YTO HE OBUTO JOCTUTHYTO COTJIAIICHHUS MEXIY HUMU
WM OTCYTCTBOBAIIM OCOOBIC OOCTOSTEIIECTBA, U OHU MPOCTO BBIHYXJICHBI ObUTM MPUOSTHYTHh K yKa3aHHBIM
METO/IaM.

CpenuHHAs JTHHUS KaK METOJl pa3rpaHUueHHs] KOHTHHEHTAJIBHOTO IMelib(a Obla MCIOIh30BaHa B CO-
rnameHusx Mexay CCCP u ®unnsaaueli B8 uHckoM 3anuBe [6]. DTOT METOJ Takke OBLI MCIIOIh30BaH
JUTS. pa3rpaHUICHUs] KOHTUHEHTAILHBIX MENB(OB B CEBEPO-BOCTOUHOM YacTh bantuiickoro Mops, a Takxke B
COTJIalICHISIX MeX Ay AHrmen n Hopserueit, Aurnueit u I'omnanaueit, Aarnueit u Jlanneii.

C npyroii CTOPOHBI, PSJT COTJIANICHUN O pa3rpaHUYCHUH KOHTUHEHTAILHOTO IIelib(a ObLIT 3aKITF0UEH TO-
CyJIapCTBaMHU C YYETOM «OCOOBIX OOCTOATENBCTB». K HMM MOXHO OTHECTH COTJIAIICHUS MexIy MpaHoM n
baxpetinom, Upanom u Katapom [7]. B oCHOBY 3THIX corjamieHWid ObIIa IOJOXEHA HAeS CIPABEIINBOTO
pasrpaHUYeHUs] KOHTUHEHTAILHOTO Ieib(a, HaJl KOTOPHIM TOCYapCTBa HMEIOT CYBEPECHHBIC TIpaBa B COOT-
BETCTBUH C MEXKITYHAPOIHBIM IIPABOM.

W3 >TIX IpUMEPOB CIeAyeT, YTO OICHKA TocyAapcTBaMu monoxeHuit ¢r. 6 Koupermum 1958 1. ¢ Touku
3pEHHS UX MEXKTYHAPOIHO-TIPABOBOT0 3HAUCHHUS HE SIBISIETCS €JMHOOOPA3HOM.

[Iynkr 1 crarei 74 u 83 KonBenunu 1982 1. mpussiBaeT pemwInTh NpodieMy IeIUMUTAUN KOHTHU-
HEHTAJIBHOTO IeNb(a U UCKIIOUUTETHHOW SKOHOMHYECKOW 30HBI IyTEM COTJIAIICHHS Ha OCHOBE MEXIyHa-
POIIHOTO TIpaBa B LEJSX JOCTIKEHUS CIPABEATUBOTO PEIICHUS.

IIynkt 3 crateit 74 n 83 KonBeHuuu 1982 r. pekoMeHAYyeT CTOpOHAM NPENNPUHUMATL BCE YCHIHSA
JUTSL TOTO, YTOOBI IOCTUYh BPEMEHHOH TOrOBOPEHHOCTH MPAKTUYECKOTO XapaKTepa U B TEYCHUE TIEPEXO0THOTO
TIepro/ia He CTaBUTh TIOJT YTPO3Y JOCTHXKEHUS OKOHYATEITHPHOTO yperyiupoBanus. B myrkre 2 crareit 74 u 83
TOBOPHUTCS O HEOOXOAUMOCTH JIsl CTOPOH MPUOETHYTH K MpoLenype, npenycMoTpeHHoil B uactu XV KonBen-
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muu 1982 r., T.e. K CyAeOHOMY yperyJIMpOBaHHUIO CIOPOB, €CIM CTOPOHBI B TEUCHHE Pa3yMHOTO CPOKa HE
CMOTYT JOCTHYb COTJIAIICHHS.

Crnemyer ckazath, uTo 1 niocie npussatus Korsermm OOH mo MmopckomMy mpaBy 1982 r. MHOTHE TIpOOIeMBI
IO pa3rpaHMYCHUIO MOPCKUX MPOCTPAHCTB OCTAIHCH HepelleHHpIME, Harpumep, 10 cuX mop He pemaeTcst mpo-
Onema nermMuTaItul Mopckoro npocrpancTBa mexay Poccueit (CCCP) m CIIA B bepurarosom mope. K atomy
TIPUMEPY TAKKE MOYKHO OTHECTH IMPOOJIEMy NEIMMHUTAIIMN MOPCKOTo TmpoctpaHcTBa Mexay Poccuett (CCCP) u
SAmonueit B SAAmoHckoM Mope. B HacTostiiee BpeMst Takoke He perieHa nmpobiiema nenmmuranin Kacrnumiickoro Mopsi.

[TomoGHBIE IPUMEPBI MOXKHO MPUBECTH IO BCEM KOHTUHEHTaM 3eMHoro mapa. [locie 1982 r. mHOTHE TO-
cymapcerBa obparanick B Mexmyraponasiii Cyn OOH ¢ pock00ii BEIHECEHUS PEIICHUH TI0 CIIOpaM O JeTIH-
MUTAIM MOPCKHX TTPOCTPAHCTB.

3aciyKMBaeT BHUMaHus crieayromuil npumep. B 1985 r. Mexnynaponnsiii Cyn OOH BbiHeC perieHue
10 CIIOPY O ACITMMHTAIINN KOHTHHEHTAIBHOTO meinbha Mexay Jlusueir u ManbToit B Cpenu3eMHOM MOpE.
Crop Ob1u1 00yCITOBIIEH TEM, 4TO emie B 1976 T. 3TH CTpaHbI 3aKITFOYHIN MEXKIY COOOM TIOTOBOP O ACITUMHTA-
UM KOHTUHEHTAJIBHOTO 1elbga. [Ipoliast AuTebHbIN eperoBOpHBIN MPOIIECC, CTOPOHBI K KAKOMY-THO0 TI0-
JIOKUTETFHOMY COTJIALICHUIO HE CMOrM mpuitu. B 1982 r. cTOpoHBI COBMECTHO Monanu 3asBiicHUe B Brico-
ki Cyn. OHH TPOCHIIN BBIHECTH PEIICHHUE 10 CIIEIYIOUIIM BOIIPOCaM: «KaKHMe MPUHIIUITBI 1 HOPMBI MEXTyHa-
POJHOTO TipaBa MPUMEHUMBI JUTS JICITUMHUTAIMA KOHTHHEHTAIBHOTO IMIENb(a, TMPIICTAIOIIEr0 K T00epekKbIM
ATHX CTpPaH, U KaK Ha MPaKTHKE 0€3 0COOBIX OCIIOKHEHUH MOKHO MPUMEHUTD 3TH PEIICHHSD).

Cyn BBIHEC CITEYIOIIEE PEIICHIE:

«l. JInHNS menMMUTAIUH JOJKHA OBITH MMPOBEAECHA B COOTBETCTBHH C IPUHIIMIIAMH CIIPABEJIMBOCTH U C
YYETOM BCEX OTHOCSIINXCS K JIETy 00CTOSATEIBCTB, IJIs TOCTIKSHUS CIIPABEIIMBOTO PE3yIIbTaTa.

2. [TpoTsHKEHHOCTh KOHTHHEHTAJILHOTO Iieibha MOKeT gocTuraTh 200 MOPCKHUX MUJIb, U €CTECTBEHHAS
MIPOJIOHTAITUS HE MOYKET OBITh OCHOBAaHHMEM PACIPOCTPAaHEHHUS FOPUCIUKIINH 32 €€ TIPEAETb.

B nynkre 3 Cyn ykasan, 4TO OKOHYATEIbHOE PEIICHHUE JOJDKHO OBITh MPUHATO C YYETOM TakuX 00-
CTOATENBCTB, KaK OeperoBas KOH(PUrypalus, ee MPOTHKCHHOCTh U JUInHA menbgda. s sToro B myHkre 4
Cya mpeyiokui MpoBeCTH METUAHHYIO JIMHUIO (T.€. CPEAUHHYIO JIMHUIO), KOTOpasi IOJDKHA PABHO OTCTOSITH
OT UCXOJIHBIX JIMHUH [&].

JBa ¢axra 3TOT0 perieHns oopamarT Ha ceds 0co00e BHIMaHKE.

1. MexayHnaponssiii cynq OOH, HecMOTpst Ha TO, 4TO B cT.cT. 74 n 83 KOHBEHIIHS IO MOPCKOMY TIPaBy
1982 T. oTKa3amach OT MPHHIIMIIA CPEAMHHON JTMHUH, PEKOMEHIYEeT CTOPOHAM PEIIUTh MPOOIeMy IEIMMHTA-
UM KOHTUHEHTAIBHOTO TIeb(a METOIOM CPEAUHHOMN JINHHU.

2. Ilpu srom Cyn Takke peKOMEHIyeT NMPUHAThL BO BHUMAaHUE TPOTSHKEHHOCTh M KOH(HUTYpamuio Oepe-
TOBOM JINHUM.

ITo mamemy MHeHuto [9], pemas nmpoOIeMy NSIUMUTAIUA METOJOM CPEIUHHOM JIMHUU, aOCOIIOTHO
HEBO3MOXXHO YYECTh MPOTSHKEHHOCTh U KOH(PUTYpAIHIO OEpPeroBOi JTUMHUHA. JTO CIEAYET U3 CaMOro Ompe-
nenenus cpenuaaoi muHUK. CornacHo cT.15 KonBernmmu OOH mo mopckomy mpaBy 1982 r., «cpemunHas
JUHUS TIPOBOJUTCS TaKUM 00Pa30M, UTO KaXKJas €€ TOUKa SBIISETCS PAaBHOOTCTOSIICH OT Oudcaiux moiex
UCXOOHBIX JUHUL, OT KOTOPBIX OTMEPSETCS MIUPHHA TEPPUTOPUATBHOTO MOPS KOKIOTO U3 ITHX TOCYAAPCTBY.

W3 aToif popMyTHpOBKH BHUIHO, UTO MPHU ONPEAETICHUH TPAaHUI] CEKTOPAIFHOTO pPa3JesIeHUus] MOPCKOM
TEeppUTOpUH (IIYCTh OHA OyIIET TEPPUTOPUAILHBIM MOPEM WIIM KOHTHHEHTAILHBIM METb(OM HIU YEM-TO
JIPYTUM) METOJOM CPSAMHHOW JIMHHUUA PACCMATPUBAIOTCS TOJBKO OJVDKANIIAE TOYKU WCXOIHBIX JTHUHHMA Oe-
PETOB KaX/JI0W CTpaHbl, & OCTAILHBIC TOYKH B pacdeT He OepyTcs. B mpuHIHIIE BCE TOUYKUA UCXOTHOU JIUHUU
JOJDKHBI IMETH OTPEAeNICHHYIO 3HaYUMOCTh. Kakiast Touka NCXOAHOH JINHUH, HE3aBHCUMO OT TOTO, SIBIISIET-
Csl JIM OHA CaMOU ONKaWIed WM OTAAJICHHOM, JIOJDKHA BHECTH CBOUM BKJIAJ B IPOIECC Pa3lEiCHUS MOpP-
CKHUX 30H. ECITM paccMOTpPETh 3TOT BOIMPOC C KIOPUAHUYECKOI» TOUYHOCTHIO, TO COCETHUE TOUYKH JOJDKHBI OBITh
HE MEHee «BECOMBIMI», YeM caMa OJrrKaiiias Touka. Mbl yOeXKIEeHBI, UTO PACCMOTPEHHE TOJIBKO OJvxKaii-
IINX TOYEK, 0€3 pacCMOTPEHHs APYTUX, COCETHUX K HUM, TAK)KE YAaJCHHBIX TOUYEK, COBOKYITHOCTh KOTOPBIX
ornpeaensieT KOHPUTYPALUIO, POTSHDKEHHOCTh M B3aUMHOE PACIIONIOKEHUE OCPEroBhIX (MCXOIHBIX) JIMHUN
MPHOPEKHBIX TOCYAAPCTB, HEM30EKHO JOILKHO MPUBECTH K UCKAKEHHBIM pe3yiibTaTaM. MBI mmojaraeM, 4to
WMEHHO HEBO3MOXKHOCTh ydeTa KOH(QUTYpaIMH, MPOTSHKEHHOCTH W B3aUMHOTO PACIIONIOXKCHUS MCXOJHBIX
JIUHUHA SIBIISICTCS TJIABHOM MPUYWHONW HECOBEPIIICHCTBA METO/a CpeArHHON nuHuu. ClenoBaTenbHO, IpuMe-
HEHUE METO/Ia CPSAUHHON JIMHUM JIJIS ISTMMHUTAIIUN MOPCKHX 30H, HE UCKIIFOUEHO, IPUBEIET K HCKAKEHHBIM
KapTHHAM, TIPH 3TOM TOJTydaeMbIe pe3yibTaTsl OyayT HeBepHbIME [10].

[Ipu nenumutanum 10600 MOPCKOTO MPOCTPAHCTBA, Kak BepHO pexkoMeHayeT Bricokuit Cyxs OOH,
HEOOXOIUMO B MOJHOM 00beMe y4ecTh KOH(PHUIYpaluio U MPOTSHKEHHOCTh OeperoBoi (MCXOTHON) JTUHHU.
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C npyroii CTOpOHBI, Kak OBLJIO CKAa3aHO BBIIIE, METOJI CPSIUHHON JIMHUU HE CMOXKET 3TO oOecnieunTh. Cieno-
BaTeNbHO, MpHUBENEHHOE BhIe periernne Mexayrapogaoro Cyma OOH, xoropoe, mpu3bIBas pemmTh Ipo-
OneMy CIpaBeIJIBO W Ipeiaras pemuTh TpoOIeMy NEIMMHUTAITE MOPCKOTO MPOCTPAHCTBA METOJOM Cpe-
JMHHOW JIMHUY U TIPU 3TOM PEKOMEHyS TPUHSTH BO BHUMaHUE MPOTSHKEHHOCTh ¥ KOH(UTYpAIio OeperoBoi
JIUHNAM, TIPUBEJIO CIIOPSIINE CTOPOHBI K HOBOW TYIMKOBOW CHUTYAIHH.

I'naBHOM NpUYMHON TaKOW CHUTyallMH, IO HAllleMy MHEHHIO, SIBJISIETCA TO, YTO METOJ| CPEIMHHOM JIH-
HUU HYKJIa€TCS B COBEPIICHCTBOBaHUU. Cleq0BaTEIbHO, BOIIPOC O COBEPIICHCTBOBAHUM MHCTUTYTA JEIHU-
MUTAIMH (B YACTHOCTU METOJIOB Pa3TPaHHUYCHUS MOPCKUX MPOCTPAHCTB) 3aCIYKUBACT JIETAIBHOTO pac-
CMOTPEHHS ¥ 0COOOTO BHIMAHHS.
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JI.C.BaitbexoBa

Teni3 aliMarbIH karaJjiayjiac MeMJleKeTTep apacbhiHaa 0eJiyre opTa ChbI3bIK
JMIiCiH KOJIJaHY/IbIH epeKLeJiKTepi

Makanaza TeHi3 aliMaKTapblH JKaranayjiac MEMJIEKETTEp apachlHaa 0eiyre opTa ChI3bIK TCUITIH KOJIAAHY IbIH
epekuerikrepi Kapacthipbuigbl. 1958 kbutkbl oxoHe 1982 xpurel BYY KOHBEHLMSIAPBIHBIH TEHI3
afiMaKTapelH MeXeJey IIapTTapblHa epeKile KOHUI ayxapsuinbl. KenTipinreH MsIcalgap opTa CBIZBIK
TOCLTIHIH KeMIIUTIKTepiH kepceTTi. Opra ChI3BIK TACUI KopIIiyiec MeMIIEKETTEpAiH Karanay ChI3BIKTapBbIHBIH
KOH(UTYpaIHsCHIH, Y3BIHIBIFBIH JKOHE OJIAp/IbIH ©3apa OpPHAJIACYBIH TOJBIK €CEIKe ajla ajMaybl KeMICTIriHIH
OacTel cebebl eKeHl aHBIKTAJIJIEL.

L.S.Baibekova

Features of application of the method the median line for delimitation
of the sea spaces between coastal spaces

The article is detail consider the features of practical application of the method of the median line for
delimitation of sea spaces between the coastal states. The special attention is given to basic provisions of the
Convention of the United Nations of 1958 and the Convention of the United Nations of 1982 concerning
differentiation of sea spaces. The advantage of the method of the median line are estimated. The analyses
provided in the present article clearly showing on imperfection of the method of the median line. At the end
of article is defined what exactly the impossibility of the accounting of a configuration extent and a relative
positioning of initial (coastal) lines of the coastal states is the main reason of imperfection of a method of the
median line.
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TKIPHIOE ©vvvieereeeitieeieeeitee et e sttt esteestbeeesaeessteessaeeasseesssaesseesssaensseeasseesseessseesseessseesseensseensseeanseesssaeanseenns

3axaposa C.B. KbUIMBICTBIK-TIPOIIECCYAIBIK HBICAHHBIH TYCIHITI MEH KACHETTEP ..eevvreeereernrreeereevreenenennns
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bomazapun P.F. Kazakctan PecryOnukacsl cascu KyHeCiHiH KOHCTUTYIHSITBIK-KYKBIKTBIK HETI3Iepi .......
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IMPOKYPOPJIBIK KAJIAFTAJIAY )KOHE KPUMHWHAJIMCTUKA
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B «BecTHuke Kaparanaunckoro ynusepcutera» B 2012 roay.
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KOHCTUTYIHIMOHHOE U MEXJYHAPOJHOE ITPABO
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HOM BIACTH KBP ..o

TEOPUA 1 HCTOPUA TOCYJAPCTBA U ITPABA
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VYkazaTtenn cTaTtei
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T 3APYOCIKHBIT OTTBIT .......vveeuveeentreeseessseeesseesseeeseesnseessseessseessseessseessseessseessseesssesssseessessssessssesssseessseenssees
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TPU PACCIICIOBAHUH TPECTYTIICHI .....eevvvenereneieteeeteeeiesstenseesseeseensesssesseesseesseessesssesssesssesseesseenseessesssenns

TPUBYHA MOJIOAOI'O YYEHOI'O
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baiibexosa JI.C. OcoOeHHOCTH TPUMEHEHHUS METOJa CPEIUHHOW JWMHHUH IS JCTUMHUTAIIMH MOPCKOTO
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KPUMHWHAJIMCTHUKA
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YI'OJIOBHOE ITPABO

Huemynnaee H.H. Jleranuzanus He3aKOHHBIX JOXOJOB U «TeHEBash» IKOHOMUKA KazaxcraHa .....................
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Cepus «[lMpaBox». Ne 4(68)/2012

[\

—_—

45
40
47

51
66
57

54
65

72
66

77

59

75

84

72
87

92

75
81

42

50

58

64

93



VYka3zaTtenn cTaTen
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