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Some problems of health care workers’ civil
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The article covers the problems of civil liability in medicine. The relevance is caused by medical disputes
resonance concerning medical malpractice when rendering health care services and the difficulty of their le-
gal treatment. The author believes that a lack of clear criteria for medical error leads to gaps in the law en-
forcement practice. The author points out the need to improve legislation on physicians’ responsibility con-
cerning conceptual questions, and also offers the definition of legal categories that exclude health care work-
ers’ liability. The article analyzes the scientific and practical approaches to determining the medical and legal
malpractice, its nature is studied and features are defined. It is noted that a medical error in all cases should be
considered as the grounds for civil liability. A medical error is considered in relation to the concepts of «acci-
dent in medicine», as well as the category of «objective omission» proposed by the author, which, in accord-
ance with his judgment, must have different legal consequences. Particular attention is paid to the evidence of
reasonable medical risk as the basis for the release of medical workers from liability. The results of the study
are novel and original, the author’s position is justified and of interest to employees whose activities are relat-
ed to the interpretation and application of the rules on the responsibility of medical workers.
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Introduction

The problems of physicians’ liability to patients in health services were and remain the most urgent.
Frequent cases of health-care workers for improper fulfilment of their commitments lead to scandals and res-
onance in the state and society, as well as to their mixed reviews given by law enforcement agencies.

Besides the ordinary errors of doctors, which lead to dire but reversible consequences for some patients,
there are egregious cases related to criminal negligence towards several persons or more. These are the
events of 2006, when 84 children and their 12 mothers became infected with HIV during blood transfusion in
the South Kazakhstan oblast, and the situation of 2009, when the parents of 10 babies having leukemia, ac-
cused Almaty doctors of infecting their children with hepatitis C [1].

In our opinion, the detail provisions of current legislation concerning the determination of what errone-
ous actions of doctors should lead to tort liability, will contribute to the correctness and uniformity of profes-
sional medical liability jurisprudence.

The works we have analyzed showed that the most controversial issue concerning medical workers’ re-
sponsibility is determining the content and consequences of medical errors. Moreover, according to statistics,
the disadvantages of medical services are most often associated with their implementation.

Methods and Materials

The methodological background of the research is represented by systemic approaches to the study of
theory, legal acts concerning the health care liability. Moreover, the methods of analysis, synthesis, compari-
son, as well as dogmatic analysis, historical and regulatory, content-related and functional techniques are
used. The research regulatory basis is represented by the Civil Code of the Republic of Kazakhstan and other
regulatory legal acts. The works of such scientists as F.Yu. Bredichevsky, S.V. Nagornaya, M. Maleina, etc.
were the theoretical basis of the study.

Results

Separating the approach of the authors who give medical error the nature of a tort, an act of guilty, re-
sponsible behavior, we pay our attention to the following.

We believe that a medical error should be understood as guilty acts, somehow violating the applicable
statutory requirements and medical science common requirements. In our opinion, misconduct caused by
personal reasons should be recognized as a medical mistake.
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In our opinion, a medical error is most often connected with carelessness when the person committing it
does not foresee harmful consequences, although he could or should have foreseen them with due care and
diligence or with flippancy when he foresees them, but expects to prevent them recklessly.

It seems that the causes of «medical errors», from their subjective content viewpoint, are always care-
lessness, negligence, lack of physician’s professionalism in a situation where he could and should define cor-
rectly and render health care services based on his knowledge and level of medical science development.

We believe that a medical error, which results in causing death or injury to the patient’s health, is al-
ways related to an improper medical care due to professional ignorance, lack of knowledge and skills. This
shows the violation, and, therefore, should entail civil liability.

We want to point out that wrong actions of health care personnel can also be caused by objective cir-
cumstances. Objective causes leading to wrong medical actions include conditions under which there is no
opportunity or funds for conducting a particular research or medical treatment. Objective causes that entail
errors can also be associated with the imperfection of theoretical and practical medicine, as well as with ex-
ceedingly rare body features of some patients and their reaction to medical procedures.

In our opinion, wrongdoing caused by objective reasons, due to relative and imperfect medical science
and practice, emerging diseases, giving abnormal symptoms, rare allergies that cannot be predicted and pre-
vented by the health care personnel giving a due care and diligence, should not be admitted as «medical er-
ror», but as the so-called «objective omissionsy.

In our opinion, misconduct caused by these circumstances should not be admitted as a «medical errory,
but as the so-called «objective omissions». We can treat only improper illegal acts as «medical malpractice»
that cause injury to the patient’s life and health, committed due to a medical worker’s wrong behavior, when
he could and should have the necessary knowledge and skills, based on his professional qualifications.

A «medical error» is always a committed offence consequence (tort), which means it should entail civil
liability. We believe, a health care worker has no right to make mistakes due to circumstances that directly
depend on him.

The physician’s actions under the influence of unpredictable circumstances, for which they are not re-
sponsible and which they cannot prevent, are not always erroneous. An unfavorable and unexpected outcome
for a patient often occurs by coincidence when there are person’s unlawful actions (and sometimes erroneous-
ness) rendering health care services. In most literature sources, such actions are called as «medical accident.

In order to detail the current legislation on health care liability, we consider it expedient to distinguish
the concept of «objective omission» and «accident» proposed by us, according to the reversibility of the pa-
tient’s consequences.

The risk of accidental adverse effects in medicine is always due to a combination of anatomical, physio-
logical, morphological, constitutional and other features of the patient and his diseases (injury); environmen-
tal influences, «extrinsic factors»; as well as the health care worker’s actions in these conditions. If such an
unpredictable incident causes an unfavorable and irreversible outcome, it definitely becomes an accident.

We think that «objective omissions» are «wrong actions or inactions of a medical worker caused by
such external circumstances as imperfection of medical science and practice, uncertain etymology of the dis-
ease, abnormal symptomatology, atypical disease, the patient’s unique anatomic features, as well as the de-
velopment of his rare allergic reactions and polypathia), which cannot be foreseen and prevented by the doc-
tor and entail adverse but reversible consequences for the patient».

Modern dictionaries define «omission» as «it was needed to be done and was not done unintentionally»
[2; 322]; «breach of duty, error, malpractice» [3; 234]; «mistake; omission, malpractice; blunder» [4; 128].
«Objectiver is connected with external conditions, not depending on one’s will or capabilities [5; 401].

We associate the term proposed by us with the fact that the actions of a health care worker are related to
the fact that he misses the opportunity to act or act correctly under the influence of objective (external) fac-
tors and circumstances that exist outside and without regard to him.

«Objective omissions» can cause injury to the patient’s health, entail complications and pain sensations
that could be avoided, without causing the endpoint by alleviating or restoring the health and even being
relatively critical. Their main feature should be the possibility of full or partial recovery of such consequenc-
es. We believe that these omissions are not characterized by guilt and therefore should not entail responsibil-
ity, especially if the adverse consequences are reversible.

Despite this, such omissions in medicine should certainly be given legal bearing. In our opinion, the re-
versible effects, due to a patient’s treatment failure, should entail the possibility of his right to receive com-
pensation, but not within the civil liability institution, but from a specially created fund.
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The development of a compensation system without fault in our country may become one of the solu-
tions. It has an effect in a number of countries where the assessment of health care workers’ liability by the
court is not a precedent condition for providing compensation to the injured patients. As a rule, the injury
and complications connected with medical procedures or the fact that they could be preventable, are the
grounds for compensation. Compensation for injured patients is financed privately by business and non-
profit insurance organizations (in Denmark, Finland) or by the state (Sweden and New Zealand).

We propose to consider «the adverse outcome of medical intervention associated with accidental, un-
foreseen and unavoidable circumstances and leading to the patient’s death» as an «accident» in medicine. In
our opinion, this term points out the main features of the phenomenon considered by us, that is, accident,
emergency, unpredictability, unavoidability, irreversible consequences. From a legal point of view, an «acci-
dent» implies a lack of wrongfulness in the health care worker’s actions, and therefore also cannot be the
civil liability.

In this regard, we propose to consider them as one of special grounds for discharging medical personnel
of civil liability in the professional sphere. In medicine, «the reasonable medical risk» should also be related
to circumstances excluding wrongfulness.

The actions of a medical worker should be considered lawful, in which he foresees an adverse result
possibility, but expects to prevent it, but in reality, the adverse consequences become unavoidable. However,
the doctor cannot come through the injury due to the fact that preventing it by other available means in this
situation goes beyond his possibilities.

In our opinion, the adverse outcome of medical trials when they were carried out legally, due to a so-
cially useful objectives, the specified goal could not be achieved by other means not related to risk, and all
possible measures were taken to prevent injury, should be acknowledged as the result of «reasonable medical
risk».

Discussion

The big medical encyclopedia defines medical errors as «a kind of doctor’s honest mistake in his judg-
ments and actions in performing one or another special medical duties» [6].

The most common in medicine is defining a medical error as «a physician’s error in performing his pro-
fessional duties, which was the result of the innocent mistake and could not be foreseen and prevented by
him, that is, was not doctor’s negligent attitude towards his duties, his ignorance or malicious actions. Mal-
practice does not carry any disciplinary, administrative or criminal penalties» [7].

S.V. Nagornaya in her thesis research on medical services contract notes that the first attempt in defin-
ing a medical error formally can be considered a concept proposed in 1928 by 1.V. Davydovsky, who writes
that «a malpractice implies the doctor’s innocent mistake based on imperfection of medical science and its
methods, or as a result of atypical disease, or insufficient residency training if this does not reveal any ele-
ments of negligence, carelessness or ignorance» [8; 146].

It should be noted that such a definition is generally accepted and entered the medical encyclopedias
with minor changes and is also most often found in legal literature. Lawyers give different definitions to the
«medical malpractice» term.

Thus, S.G. Stetsenko believes that this health care error related to improper actions of medical person-
nel, is characterized by bona fide ignorance if there are not any elements of intentional or negligent crime
[9; 534]. M.R. Rokitsky considers malpractice as a bona fide ignorance, which caused or could cause some
damage to patient’s health [10;13].

Yu.A. Zvezdina says that medical malpractice is a doctor’s erroneous actions in making a diagnosis
or treating a patient, due to the state of medical science at this stage of its development or due to special
unfavorable conditions and circumstances of medical care or due to deficiencies in medical experience,
made without risk awareness, that is, without predicting personal injury or being confident in its preven-
tion [11; 15].

0O.V. Leontieva suggests that this is an error in performing medical procedures and which, depending on
the level of public danger, careless health care worker’s mental element of a crime and the injury caused to
the patient’s health, excludes or leads to the emergence of various types of legal liability [12; 54].

According to P.P. Glushchenko, medical malpractice is such an action or inaction of a health care
worker which, taking into account a causal relationship, gives rise to an increase or non-reduction of a pa-
tient’s disease progression risk, the emergence of a new pathological process, suboptimal use of medical re-
sources and patient’s dissatisfaction with health care system [13; 26].
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According to E. Khokhlova, medical malpractice is one of the types of health care error, a medical pro-
fessional error (action or inaction), a physician’s honest mistake based on imperfection of medical science
and its methods, atypical disease, etc. [14].

A.A. Ponkina says: «The value- and legal-semantic concept of «medical malpractice» («medical er-
ror»), adopted in our author’s concept, is a physician’s innocent mistake, which, under the legal qualification
of doctor’s actions, is interpreted as the grounds for finding him innocent (in civil, administrative and crimi-
nal aspects) [15; 58].

The foreign scientists’ viewpoint on this issue is distinguished by an original approach and a clear au-
thorial position.

According to L.T. Kon, J.M. Corrigan and M.S. Donaldson, medical malpractice occurs when «it was
impossible to carry out actions aimed at achieving a specific therapy goal as planned, or the wrong plan was
made to achieve this goal» [16].

According to Leonard Michael Martin, medical malpractice is defined as «failure, which is the result of
human powerlessness in the face of natural phenomena in situations that are not dependent on any medical
actions being controlled by the doctor. It means that errors could have been avoided if real circumstances
would be different» [17].

The Brazilian authors Julio Cesar Meirelles Gomes and Zhenival Veloso de France write: «Medical
malpractice is an incorrect action (improper action) done by a health care worker or inaction (action failure
that should have been done) in performing his medical liability, the result of which is the omission to observe
such actions’ technical standards, which may entail injury to a patient’s life or health, if a health care worker
causes harm unintentionally» [18].

There is no definition «medical malpractice» in the legislation of the Republic of Kazakhstan, but in
practice it is considered as a result of a careless action that caused injury to human life or health. The
grounds for legal liability (tort and criminal) are specified injury, and one of the necessary conditions is neg-
ligence as a form of guilt [19].

The position of certain authors, as well as the approach of the Kazakhstan law enforcement, is some-
what disputable. And here is the explanation. At first, we believe that medical malpractice is always the re-
sult of activism. To imagine a situation in which the doctor neglects is impossible. Even in case of refusal to
provide medical assistance, health care worker’s inaction is preceded by his actions, expressed in observa-
tion, history taking and diagnosis, as a result of which he comes to the conclusion that medical treatment is
unnecessary. In our opinion, inaction in this case, is a consequence of an already done diagnostic medical
error.

Secondly, we believe that medical malpractice in all cases should be characterized by unintended con-
sequences, as well as wrongfulness and guilt, and its determination as a bona fide ignorance can make obsta-
cles for ensuring the patient’s right to receive professional health care services.

Analyzing the nature of medical malpractice, the scientists attach unequal importance to their main fea-
tures.

Thus, V.V. Sergeyev thinks that if the doctor carries out his duties from good faith and for a proper
purpose when doing a professional error, therefore his deed does not include wrongfulness [20; 42].

It’s hard to agree with approaches said above. In our opinion, the factual error is always related to the
doctor’s wrong action, even if he is in good faith mistaken. The wrongfulness occurs not only in cases when
the law is violated, but also when there is really violation of person’s legal right (in this case, the patient’s
right to receive quality health care).

There are opinions in legal literature that those actions that pose a threat to the harmful consequences
should be considered as a medical error [21; 277].

We believe that this approach does not reflect the essence of responsibility for it. In our opinion, mal-
practice is the result of misbehavior and it becomes possible to state the fact of its commission only if the
patient’s injury complications have already occurred, and, therefore, this becomes the grounds for liability.

S.V. Nagornaya considers the main feature of medical error is wrongfulness and says that «the concept
of medical error is beyond mental element in a participant’s behavior of obligations to provide medical ser-
vices and should be defined as actions (inactions) of health care personnel that violate legal requirements and
generally accepted requirements of medical science. The attitude of a medical worker to such an error and
the consequences that it entails do not determine the essence of this concept. Therefore, a medical malprac-
tice is a kind of default that characterizes the contractor’s liability under the agreement on providing health
care services causing death or injury to the patient’s health» [7; 148].
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At the same time, we want to note that the subjective component of a medical error is the main reason
for various opinions concerning responsibility for it. Thus, contrary to the tendency observed, forensic physi-
cians and a number of clinicians have constantly emphasized that the concept of good faith used in «medical
malpractice» construction is ambiguous (F.Yu. Bredichevsky, 1970); and «the doctor has no right to do er-
rors for subjective reasons» (I.A. Kassirsky, 1970, E.I. Chazov, 1979, M.R. Rokitsky, 1986) [22].

Approximately 30 years ago, lawyers and doctors asserted that one should not mix the concepts of «iat-
rogenic pathology» and medical malpractice, and attempts to delimit medical disputes from crime, referring
to a good faith category, cannot be considered reasonable [23; 70].

The use of the term in medical reports to mitigate guilt is unacceptable. Society does allow actions that
do not exclude risk, but in these actions one cannot focus on error tolerance [24;165].

A.V. Tikhomirov defines a medical error as: «non-recognition or disproportion of actions to the nature
and degree of pathological process, the natural progression of which leads to an inevitable threat (realization
of this threat) of a patient’s life or health. And it doesn’t matter whether the consequences of medical work-
er’s actions have occurred due to his unfair misconception by causing patient’s physical harm or due to pro-
fessional ignorance. The legal liability of such a person comes, based on the degree of these consequences
but not on how fully the regulations of the relevant instructions are complied with» [25; 98].

According to A.V. Kudakov, «a medical error is the selection by a medical worker of methods, diagno-
sis and treatment that are dangerous for a patient’s life or health, caused by ignorance or arrogant disregard
of legally significant requirements towards professional behavior in a current situation» [26; 65].

Ya. Leibovich, R.K. Rigelman consider medical malpractice as actions that entail responsibility.

The criminal liability of medical personnel for professional error is reflected in the German Penal Code,
which has a separate article «medical malpractice» sanctioned with a fine or imprisonment for up to five
years [26; 9].

F.Yu. Berdichevsky said the same, considering a reasonable possibility to foresee a health care worker’s
adverse effects as a distinctive feature of medical malpractice [22; 201].

We believe that a medical error, which results in causing death or injury to the patient’s health, is al-
ways related to an improper medical care due to professional ignorance, lack of knowledge and skills. This
shows the violation, and, therefore, should entail civil liability.

M.N. Maleina refers entailing injury due to insufficient provision of institutions with specialists,
equipment, medicines to medical errors that exclude act liability [27; 64].

It is believed that this approach can affect abuses by health care workers who, under the conditions of
medical care, will not take into account patient’s interests and the need to act, overcoming difficulties en-
countered and searching for an alternative approach, but the opportunity to «go with the tidey, stating the fact
of external circumstances exempting them from liability.

Another thing is objective reasons caused by relativity and imperfection of medical science and prac-
tice, the emergence of new and previously unknown diseases, as well as the manifestation of unique and
rarely encountered, abnormal advanced symptoms, atypical disease, the patient’s abnormal anatomical fea-
tures, uniquely rare allergic reactions, the development of combined diseases which cannot be foreseen and
prevented by health care personnel, even with due care and precaution. We offer such actions to calify as
«objective omissions «. Another category which provokes disputes concerning its legal nature is «accident.

Professor Gromov defined the accident in medical practice as an adverse disease outcome connected
with a matter of chance that the doctor cannot predict or prevent [28; 71].

Yu.P. Edel refers fatal injury, diseases that have not been studied in medical science yet, adverse out-
comes due to a patient’s fault and his relatives to the «medical accident» [29].

Accidents include all fatal cases that were unexpected for the doctor. Examples of such fatal cases in-
clude: 1) chronic infection activation after surgery; 2) post-surgery complications, that is, peritonitis and
bleeding after ordinary appendectomies, surgical scar rupture or thrombosis many days after surgery,
aerendocardia and many others; 3) vomiting during anesthesia; 4) death after encephalography,
esophagoscopy, etc.

Accidental fatalities, independent of the doctor’s actions, are observed during blood transfusion, surgi-
cal interventions, anesthesia, as well as in taking medicines, when they cause an unpredictable body reaction
sensitive to its components, although they are considered to be perfect from medical science provisions’
viewpoint.

When analyzing these and other definitions, it should be noted that most authors relate circumstances
by determining the action as an «accident» with irreversible consequences in the form of a fatal outcome.
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Such concept of authors as «causing injury if it is impossible to make the right diagnosis and prescribe
appropriate medication due to external factors does not legally stipulate the doctor’s guilt», should be recog-
nized as correct [30].

«Objective omissions» can cause injury to the patient’s health, entail complications and pain sensations
that could be avoided, without causing the endpoint by alleviating or restoring the health and even being
relatively critical. Their main feature should be the possibility of full or partial recovery of such consequenc-
es. We believe that these omissions are not characterized by guilt and therefore should not entail responsibil-
ity, especially if the adverse consequences are reversible.

Despite this, such omissions in medicine should certainly be given legal bearing. More often, medical
workers assume emergency risk, when delay and inaction can become so dangerous that it will lead to a pa-
tient’s irreversible results. However, even in these cases, the doctor should strive for a positive result, basing
on the actual procedures that he uses.

A risk is considered to be reasonable: 1) if it occurs for achieving a socially useful objectives 2) if this
goal could not be achieved by other means not related to risk 3) all measures were taken to prevent injury.

As M.Yu. Fedorova notes, such situations should include, first of all, clinical trials of new drug treat-
ments for health care workers [21; 270].

We believe it necessary to put restrictions on the relief of medical workers’ liability due to lawful medi-
cal risk only in this area. Our viewpoint on this issue is due to difficulties in assessing this phenomenon, as
well as the peculiarities of proving its relevance. We are convinced that the grounds for relieving medical
workers of liability should not be broadly interpreted and should exclude any errors in treating these legal
phenomena in the law enforcement practice.

In our opinion, the adverse outcome of medical trials when they were carried out legally, due to a so-
cially useful objectives, the specified goal could not be achieved by other means not related to risk, and all
possible measures were taken to prevent injury, should be acknowledged as the result of «reasonable medical
risk».

Almost all sources, devoted to medical law problems, mention about initially risk-related activities of
physicians when rendering health care services to patients. The human body may have unpredictable effects
which cause medical interventions. At each stage of medical science development and practice, doctors are
to state the fact of their insufficient development. The cause of new previously unknown diseases is
technogenic factors and environmental problems. Virus mutation, the rapid spread of dangerous infections in
modern society, a high probability of hereditary diseases, previously unknown allergic reactions of a human
body to external factors, the existence and growth of a large number of serious and still incurable diseases
pose risks to the quality of a modern person’s life. The objective of medical practice is to reduce the risks of
adverse effects related to medical intervention and to prevent their occurrence. In conditions where medical
activity carries risks based on its nature and objective preconditions, the legal substance of reasonable medi-
cal risk should be clearly defined and liability release due to it should be restricted.

Conclusion

We believe that the distinction between punishable «medical malpractice» and non-punishable «objec-
tive omissionsy, «accidentsy», as well as «reasonable medical risk» will resolve uncertainty and regulate re-
sponsibility jurisprudence in medicine, as well as avoid errors in the legal assessment of punishable and non-
punishable acts. The legalization of conceptual questions proposed by us will contribute to the current legis-
lation improvement in the health care services.
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M.IO. [IpyanukoBa

MeauunHaNBIK KbI3MeTKePJIEePAiH JIPirep ik KaTeJdiKkTepi yuiH
a3aMaTThIK-KYKBIKTBIK KayanKepIIiIiKTiH Keli0ip Macesenepi

Makajia MEIMUMHANBIK KbI3BIMET KOPCETY CalachlHIarbl — a3aMaTThIK-KYKBIKTBIK JKayarKepIIiik
MaceleliepiHe apHainFaH. MeIUIMHANBIK KbI3MET KOpCeTy Ke3iHJe jKiOepiieTiH Jopirepiik KaTeliKTep xoHe
ONapblH OUTIKTUTIrHIH KYPACTUIri MEAMIMHATBIK JaylapAblH ©3€KTUIiriHe pe30HaHC TyAbIpaabl. ABTOp
MEIUMIMHAIBIK KATeMKTIH HAKThl KpUTEpuUilnepiHiH OoiMaybl KYKbIK KOJOaHy Taxipubecinmeri
OJIKBUIBIKTAPFa aJIbll KeJIETiHIH aiiTabl. COHBIMEH KaTap TY)KbIPhIMIAMAJIbIK alNaparTl OEKiTY TYPFbICHIHAH
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M.Yu. Prudnikova

JopireprepAiy JKayanKepIIiliri Typajabl 3aHHAMaHbl O KETUIAIPY KaKETTIriH KepceTeli; COoHIai-ak
MEAULUHAIBIK KbI3METKEpJIepAl JKayalKepIIUNKTeH 00caTaThlH KYKBIKTBIK CaHATTapIblH AaHBIKTaMachl
ychIHBUTFaH. Makanana aopirepiep MeH 3aHIEpICpHiH Iopirepiik KaTediKTepiH aHbIKTayFa apHalfaH
FBUIBIMH JKOHE MPAKTHKAIBIK TOCUIAEP TaJNaHIbI, OHBIH TAaOWFaTHl 3epTTeNi, Oenriiepi aHBIKTaJJIbI.
Jopirepmik Kartemik Oapiiblk JKarmaiylapia a3aMaTTHIK-KYKBIKTHIK JKayalKepHIUIKTIH HeTi3i peTinxe
KapacThIPbLIYbl KEpeK eKeHIIr KepceTireH. Jlopirepiik Kate «MeIuuHaIaFbl KaiiFbUIbl JKaF1ai» YFhIMbIHA,
COHJaif-aK aBTOp YChIHFaH «OOBEKTUBTI KiOEpill alyIIbUIBIK» KaTErOPHSAChIHA KATHICTHI KapacThIPBUIIbL,
OHBIH TMiKipiHIIe, SPTYpJii KYKBIKTHIK cajigapbl 0oiybl MYMKiH. MeQUIUHANBIK KbI3METKepepai
JKayanKepUIUTiKTeH 6ocaTy/bIH Heri3i peTiHAe MEeIMLMHANBIK Kayil-KaTeplIiH oJeaepiHe epeKiie KOHLI
Gemninzi. 3epTTey HOTIIKEIEP] KAHAMIBULBIKIICH O31HAIK epeKIIeTKKe Ue, aBTOP/AbIH YCTAaHBIMbI MEIULIMHA
KbI3METKEPJICPiHIH JKayamKepIIUNiri Typaibl epeenepAi TYCIHOIpY MeH KojjaHyra OaiiaHbICThI,
KbI3METKEPJICPAiH MY/ICCIH KOpFayFa Heri3eireH.

Kinm ce30ep: MeIWIMHATBIK KOMEK, >KayalKepIIUTK, JOPIrepiiK KaTeliK, JOHEKTI MEIUIUHAJBIK Kayil-
KaTep, MEIUIIUHAAFbl KAiFbUTBI JKaFIai, HayKac, MEIUIIMHAIBIK KOMEK, METUIIMHAIBIK KBI3METKED

M.IO. IlpyaaukoBa

HexoTopsbie npodsieMbl rPaXkIaHCKO-NIPABOBOH 0TBETCTBEHHOCTH
MeJUIMHCKUX PA0OTHUKOB 32 Bpa4eOHYI0 OIIUOKY

CraTbsl HOCBSAIEHA IPOOIEMaM IPakIaHCKO-TIPaBOBOH OTBETCTBEHHOCTH B chepe MEAULUHCKOTO 00CITyXKHU-
BaHUsA. AKTYaJIbHOCTh BBI3BAHA PE30HAHCOM MEIMIMHCKHX CIIOPOB, BOSHHKAIOMIUX I10 IOBOAY COBEpPIICHUS
BpaueOHBIX OIIMOOK IPH OKa3aHUM MEAULUHCKUX YCIYT U CIIOXKHOCTBIO MX KBanuukauuu. Kpome Toro, or-
MEUEHO, 4TO OTCYTCTBUE YETKHX KPUTEPHUEB BpaueOHOH ommMOKM BiieUeT NPOOENIBI B IPAKTHKE PABONPUME-
HEHUs. ABTOP yKa3bIBaeT Ha HEOOXOIMMOCTh COBEPIICHCTBOBAHMS 3aKOHOAATENBCTBA 00 OTBETCTBEHHOCTH
MEJIMKOB B YaCTH yTBE)KACHHS MOHATHIHOTO amnmapaTta, a Takke IpejaraeT onpenelcHue IPaBoBhIX KaTe-
rOpHif, HCKITIOYAIOMIUX OTBETCTBEHHOCTh MEIUIIMHCKUX PAOOTHUKOB. B cTaThe MpoaHanu3upoBaHbl HAyYHBIC
U NPAKTHYECKUE TOIX0B! K ONpPEAENICHHIO BpaueOHON OmUOKH MEIUKOB M FOPUCTOB, HCCIIEA0BAHA €€ IPU-
pona, onpezenens! npuzHaky. OTMeueHo, 4To BpaueOHas omMnOKa BO BCEX CIIydasX JOJDKHA PacCMaTpHBATh-
Csl B KQ4eCTBE OCHOBAHMS IPaXKJaHCKO-IIPABOBOH OTBETCTBEHHOCTU. BpadeOHas omubka uccienoBaHa B CO-
OTHOLICHUH C MOHATHAMU «HECUACTHBIH Cllydail B MEIULMHEY, @ TAKXKE IPEI0KEHHOH aBTOPOM KaTeropuen
«OOBEKTHBHOTO YIYIIEHHs», KOTOPBIE, B COOTBETCTBUU C €T0 CY)KICHUSIMH, TOJDKHBI TIOBJIEUb Pa3HBIE IIpa-
BOBBIE TocaeAcTBHA. Ocob0e BHUMAHUE yIENeHO NPU3HAKaM 000CHOBAHHOTO MEIUIIMHCKOIO PUCKA KaK OC-
HOBaHHIO OCBOOOXKIEHHS MEIMIIMHCKIX PAOOTHHKOB OT OTBETCTBEHHOCTH. Pe3yIbTaThl HccneoBaHUs 0071a-
JIaI0T HOBM3HOH M OPUTHHAIBHOCTBIO, aBTOPCKas MO3MIUS 000CHOBAHA M MPEACTABIAET MHTEPEC 11 paboT-
HHKOB, 4bsl ISATEIbHOCTb CBA3aHA C TOJIKOBAHUEM U IIPUMEHEHHEM HOPM 00 OTBETCTBEHHOCTH MEAULUHCKUX
pPabOTHUKOB.

Knrouegvie cnosa: MeTUIIMHCKOE 06CJ'Iy)KI/IBaHI/Ie, OTBETCTBCHHOCTD, Bpa‘{e6Haﬂ OU_II/I6K8., 000CHOBaHHBIN Me-
Z[I/II.[I/IHCKI/II?I PHUCK, HECUYaCTHBII CHy‘Iaﬁ B MCIUIUMHE, MTaJUCHT, MCIUIIUHCKAs IOMOIIb, METUTTAHCKHI pa60T-
HHUK.

References

1 Kusainova, Zh. Prestupleniia v meditsinskoi sfere: sledovateli, vedushchie dela vrachei, vse ravno
prodolzhaiut doveriat meditsine [Crimes in medicine: investigators, medical cases, continue to trust medicine anyway].
informburo.kz. Retrieved from: ttps://informburo.kz/stati/prestupleniya-v-medicinskoy-sfere-sledovateli-vedushchie-dela-vrachey-
vsyo-ravno-prodolzhayut-doveryat-medicine.htm [in Russian].

2 Baranov, O.S. (2002). Ideohraficheskii slovar russkoho yazyka [Ideographic Dictionary of the Russian Language]. Moscow:
Russkii yazyk [in Russian].

3 Efremova, T.F. (2000). Novyi slovar russkoho yazyka. Tolkovo-obrazovatelnyi [New dictionary of the Russian language. Ex-
planatory and educational]. Moscow: Russkii yazyk [in Russian].

4 Aleksandrova, Z.E. (2001). Slovar sinonimov russkoho yazyka [Dictionary of synonyms of the Russian Language]. Moscow:
Russkii yazyk [in Russian].

5 Ozhegov, S.I. (2011). Tolkovyi slovar russkoho yazyka [Explanatory Dictionary of the Russian Language]. Moscow: Mir i
obrazovanie; Onix [in Russian].

6 Bolshaia meditsinskaia entsiklopediia onlain [Big medical encyclopedia online]. bigmeden.ru. Retrieved from
//http://bigmeden.ru/article/Vrachebnye Oshibki) [in Russian].

7  Slovar meditsinskikh terminov [Medical dictionary]. dom-knig.com. Retrieved from https://dom-knig.com/read 405173-196)
[in Russian].

8 Nagornaia, S.V. (2004). Dohovor ob okazanii meditsinskikh usluh [Health care agreement]. Candidate s thesis’. Minsk
[in Russian].

9 Stetsenko, S.G. (2009). Meditsinskoe pravo [Medical law]. Saint-Petersburg: Mir [in Russian].

86 BecTHuk KaparaHauHckoro yHvusepcuTeTa



Some problems of health care...

10 Rokitskii, M.R. (1998). Etika i dentolohiia v khirurhii [Ethics and dentology in surgery]. Moscow: Geotar meditsina
[in Russian].

11 Zvezdina, Iu.A. (2001). Hrazhdansko-pravovaia otvetstvennost za prichinenie vreda pri okazanii meditsinskikh usluh [Civil
liability for injury in rendering health care services]. Extended abstract of candidate’s thesis. Saint Petersburg: SpbSU [in Russian].

12 Starchenko, A.A., & Furkaliuk M.Iu. (2004). K voprosu o metodolohii poniatiia meditsinskoi professionalnoi oshibki v
praktike meditsinskoho strakhovaniia [Medical malpractice methodology in health insurance practice]. Advanced topics of medical
activity legal regulation: I Vserossiskaia nauchnaia-prakticheskaia konferentsiia — All-Russian Scientific and Practical Confer-
ence’04. (pp. 52—60). Moscow [in Russian].

13 Chavpetsova, V.F., Grishina, V.V., Semenova, V.Iu., Glushchenko, P.P. (1995). Meditsinskoe strakhovanie. Ekspertiza
kachestva meditsinskoi pomoshchi v sisteme MS (problemy zadachi i podkhody k ikh resheniiu) [Health insurance. Quality control of
medical care in the health insurance system (problems, tasks and approaches to their solution]. Moscow: Mir [in Russian].

14 Khokhlova, E. (2011). Yatroheniia — eto ne vrachebnaia oshibka [latrogeny is not a medical error]. sovetrektorov.ru. Re-
trieved from http://sovetrektorov.ru/files/sr/050711/1.pdf [in Russian].

15 Ponkina, A.A. (2012). Vrachebnaia oshibka v kontekste zashchity prav patsientov [Medical malpractice in the context of pa-
tient protection]. Kafedra pravovoho obespecheniia hosudarstvennoi i munitsipalnoi sluzhby MIHSU RANKhiHS — Legal support
of state and municipal services department of the MIGSU RANEPA, 200. Moscow: Konsortsium spetsialistov po zashchite prav
patsientov [in Russian].

16 Kohn, L.T., Corrigan, J.M., & Donaldson, M.S. (Eds.). (2000). To Err Is Human: Building a safer health system. Committee
on Quality of Health Care in America, 312. Washington (DC, USA): National Academy Press. Retrieved from
http://books.nap.edu/catalog.php? record_id=9728#toc

17 Martin L.M. O Erro Médico e a M4 Pratica nos Codigos Brasileiros de Etica Médica. revistabioetica.cfim.org.br. Retrieved
from http://revistabioetica.cfm.org.br/index.php/revista_bioetica/article/view/462/345

18 Meirelles Gomes, J.C., & Franga, de G.V. Error medico [Meditsinskaia oshibka]. saip.org.uy. Retrieved from
<http://www.saip.org.uy/ejprof/errormed.pdf>.

19 Shyktybaev, T. Vrachebnaia oshibka: o protivorechii poniatiia [Medical error: on concept contradiction]. zakon.kz. Retrieved
from https://www.zakon.kz/4902901-vrachebnaya-oshibka-o-protivorechii.html [in Russian].

20 Rykov, V.A. Vrachebnaia oshibka: meditsinskie i pravovye aspekty [Medical error: medical and legal aspects]. Meditsinskoe
pravo — Medical Law, 1, 41-45 [in Russian].

21 Fedorova, M.Yu. (2003). Meditsinskoe pravo [Medical law]. Moscow: VLADOS [in Russian].

22 Sm. Bredichevskii, F.Iu. (1970). Uholovnaia otvetstvennost meditsinskoho personala za narushenie professionalnykh
obiazannostei [Criminal liability of health care personnel for professional duties violation]. Moscow: Nauka [in Russian];
Kassirskii, I.A. (1970). Ob yatrohennykh zabolevaniiakh [On iatrogenic diseases: Works of the Ist All-Russian Conf. on medical
deontology]. Moscow [in Russian]; Rokitskii, M.R. (1986). Oshibki i opasnosti v khirurgii detskogo vozrasta [Errors and dangers in
childhood surgery]. Moscow: Yurizdat [in Russian].

23 Serov, V.V. (1990). O sovremennom nozolohicheskom diahnoze (po povodu diskussionnoi stati D.S. Sarkisova) [On the
modern nosological diagnosis (regarding the discussion article by D.S. Sarkisov)]. Arkhiv patolohii — Pathology Archive, 9, 69-71
[in Russian].

24 Maleina, M.N. (1995). Chelovek i meditsina v sovremennom prave [Man and medicine in modern law]. Moscow: Press
[in Russian].

25 Tikhomirov, A.V. (1997). Meditsinskoe pravo [Medical law]. Moscow: Statut [in Russian].

26 Kudakov, A.V. (2011). Vrachebnaia oshibka i ee uholovno-pravovaia otsenka [Medical error and its criminal law assess-
ment]. Candidate s thesis . Saratov [in Russian].

27 Shnur, A. (1992). Uholovno-pravovaia otvetstvennost vracha v FRH [Criminal liability of a doctor in Germany]. Khirurhiia
— Surgery, 11-12, 811 [in Russian].

28 Gromov, A.P. Prava, obiazannosti i otvetstvennost meditsinskikh rabotnikov [The rights, duties and responsibilities of medi-
cal workers]. Moscow: Meditsina [in Russian].

29 Edel, Iu.P. (1957). Vrachebnye oshibki i otvetstvennost vracha [Medical errors and responsibility of the doctor]. Extended
abstract of candidate’s thesis. Kharkov [in Russian].

30 Akopov, V.1, & Maslov, E.N. (2002). Pravo v meditsine [Law in medicine]. Moscow: Kniha-servis [in Russian].

Cepus «[lMpaBox». Ne 4(96)/2019 87





