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ITy0iM4HBIC KOMIIAHMHN KAK CYy0beKThI YaCTHONPABOBBIX
orHoueHuit B Pecny0osinke Kazaxcran

Iempro paboTel siBIsieTcs paccMoTpeHne MHcTHTyTa «[lyOnmudHass KoMmaHMs», KOTOPBIH MPOCYIIECTBOBAI
B 3aKOHOJIATEJIbCTBE 00 aKIMOHEpHBIX obmiecTBax Pecnyonmku Kaszaxcran ¢ 2007 r. mo cepenunst 2018 1.,
1 000CHOBaHHE HEOOXOIUMOCTH BOCCTAaHOBJICHHS TaHHOTO BHIa Koproparwmii. [Tyrem cpaBHUTENBHOTO TIpa-
BOBOTO aHAJIM3a 3aKOHOJIATEIHCTBA M KOPIOPATHBHOM MIPAKTHKH 3apyOe:KHBIX TOCYAAPCTB B CTAaThe TPHUBEIe-
HBI JI0Ka3aTeJbCTBA HEOOXOANMOCTH JAaHHOTO IIPAaBOBOTO MHCTHTYTa Iyl Ka3zaxcraHa, COOTBETCTBYIOIIETO
npuxmunam ODCP, Konnenmuu npaBosoit nomutuku u [locnanus [epBoro Ipesnaenta PecnyOnuku Ka-
3axcTaH 00 YKPEeIJIeHHH MHCTUTYTA «ITyOIMYHBIX KOPIOpAnMii» U BHEIPEHUH MPUHIIUIIOB KOPIIOPATHBHOTO
ynpasneruss OOCP. B pesynsrate cpaBHEHUS] HHCTHTYTA ITyOIMYHBIX KOMIAHHNA C WHBIMU IOPHIUIECKIMHU
mMIaMu my6nuaHOTo mpaBa B Ka3axcraHe aBTOPHI MPHUXOMAT K BBIBOAY O IPEIBSBICHUH K IOPHUIUIECKUM
JMIaM IIyOIMYHOTO MpaBa TPeOOBaHUH TOJIBKO B YaCTH COONIOAEHMS MPO3pavHOCTH (PUHAHCOBOH OTYETHO-
ctu. PaccMOTpeB 3HauMTENBHEIN TepedeHb MOA3aKOHHBIX akToB PecmyOmmkm Kazaxcral, peryaupyrommux
KOPIIOpaTHUBHBIC OTHOIICHHS B OPTaHU3aLMsIX ¢ IpeodIagaroIeil Joei yqacTus rocy1apcTBa, ClieliaH BEIBOJ
006 obs3atensHOCTH cobmroaenus npuHIHIoB ODCP 1 Bcex KOpIopaTHBHBIX OpraHU3aliid, He3aBUCHMO OT
(hopMBI COOCTBEHHOCTH, a TakKe O 3aKPEIUICHHM NMPUHIHUIIOB KOPIOPATHBHOTO YIPaBIEHHS HE HAa YPOBHE
MO/3aKOHHBIX aKTOB, @ HA yPOBHE 3aKOHOB.

Knrouegvie crosa: akumoHepHOE OOLIECTBO, TyOINYHAs KOMIIAHUS, KOPIOpaL¥s, IPHHIHUIIBI KOPHOPaTHBHO-
ro ynpasienuss OOCP, mpo3padHOCTh BeieHHA OM3HEca, IIPaBa aKIHOHEPOB, OTYETHOCTh, COBET AUPEKTOPOB,
Konexc kopropaTHBHOTO yIIpaBIIeHNs], OpraHu3anys MyOJInYHOTO HHTepeca, aKiuy, GoHIoBast Oupxa.

Beeoenue

B nensax obOecriedeHus Mpo3pavyHOCTH JACSITEIbHOCTH aKIIMOHEPHBIX OOIIECTB W MPHUBJICYCHHUSI UHBECTO-
pos 19.02.2007 r. B 3akon Pecniyomuku Kazaxcran «O06 akinoHepHBIX 001IecTBax» (nanee — 3akon 06 AO)
ObL1 BBeieH MHCTHTYT «llyOmmunas kommanus (cT. 4—1). OgHako 3a 10 neT ¢ MOMeHTa BBEJIEHHUS 3TOTO HH-
CTUTYTa, HECMOTPS Ha yTBEpXkIeHNE | 0CyIapCTBEHHOTO CTaHIapTa C OIMCAaHUEM BCel MPOIeAyphl, He OBLIO
3apEruCTPUPOBAHO HU OJHOM MyOruHOM KoMnaHuu. Hu 071HO akImOHEpHOE 00IIEeCTBO, 00J1a/1a0Iee BCEMU
MpU3HAKaMU MyOIMYHON KOMITAHUY, HE 0OpaTHIIOCHh B YIIOJTHOMOYEHHBIN OpPTaH C 3asSBJICHUEM O TIPU3HAHUU
TaKOBOI1; HE BHECJIO U3MEHEHUs B Y CTaB M HE Pa3MECTHIIO €ro Ha BeO-caliTe KOMITAHUH U T.[I., KaK 3TO OBLIO
MIPEAYCMOTPEHO 3aKOHOIATEILCTBOM. A caMoOe TIIaBHOE — HE IIPOU30IIUIO0 MACCOBOTO OTKPHITOTO pa3MeIlie-
HUS aKIUi JJ1s pojIaxu BceM skenaromuM. B pesynbrare 3akonom PK ot 02.07.2018 r. Ha3BaHHAs CTaThs
ObL1a nckmovena u3 3akoHa PK «O0 akimoHepHBIX 00IIecTBax».

Ienbto Harel paboOThI ABJISCTCS PACCMOTPEHHUE BOMPOCOB O MOHATHH W MPABOBOW CYIIHOCTH ITyOJIMY-
HBbIX KOMIIAaHUH C TeM, 4TOOBbI ONPENCIUTh — HACKOJIbKO 0OOCHOBAaHHBIM M COOTBETCTBYIOIIMM IPABOBOU
TIOJINTUKE SIBJISIETCS MCKITIOYEHNE HOPM O ITyOJIMYHBIX KOMIIAHHSIX U3 3aKOoHOAaTenbcTBa Pecnyonmkn Kazax-
ctad. B 3amauu nuccnenoBaHus BXOAUT 0030p UCTOPUM BOSHUKHOBEHUS MyOJIMYHBIX KOMIIAHHMA, pACCMOTpe-
HUE HanOoJIee aKTyalbHBIX 110 TEME CTAaThH NPUHIUIIOB KopriopaTUBHOro ynpasieHus ODCP, ux npumene-
HUE B 3apyOeXHBIX IOpUCAUKIHIX. KpoMe Toro, MpoBefieH aHaIn3 3akoHojaTeNnbcTBa PecnyOmmku Kazax-
CTaH, PETYJIUPYIOIIETO paccMaTpUBaeMble OOIIECTBEHHBIC OTHOIICHUS! M UHCTUTYTHI B KOPITOPATUBHBIX Op-
TaHU3AMMSX C YIaCTHEM TOCYAapCTBa, B OCOOCHHOCTH HHCTUTYT IOPUANIECKUX JIHI] ITyOTMIHOTO TIpaBa, TaK
KaK OJHUM W3 apryMEHTOB HCKITIOYCHHSI WHCTHUTYTa ITyOJIMYHBIX KOMITAHUNA OBUIO HAMYHE SKOOBI aHajlo-
TUYHOTO MHCTUTYTA FOPUIUYECKUX JIUI] ITyOJIUIHOTO MpaBa.

B ropunnueckoii Hayke Pecrrybnukn Kazaxcran ncciaenoBanus B OTHOIIEHWH PaCCMaTPHBAEMOTO HAMHU
WHCTUTYTA HE TPOBOIUIIHCE.
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[lyO6nuyHble KOMITAHWH, WM KOPIIOPAINH, SBIISIFOTCS OCHOBHBIMH CyOBEKTaMH KOPIMOPATHBHBIX
OTHONICHUH W KOPIIOPAaTHUBHOI'O MpaBa KaK OTpaciy npaBa W Hayku. B Kazaxcrane xopmopaTnBHOE MpaBo
HE TIONYYWUJIO CBOETO pPa3BUTHUA JaXKe B KAYECTBE OTPACIM 3aKOHOJATEIBCTBA. JTUM OOBSICHIETCS
MPaKTUYECKOE OTCYTCTBHE HAYYHBIX MYyONUKAIHMHA O MyOJUYHBIX KOMIAHUSX B OT€UECTBEHHOH IPaBOBOU
HayKe, a TaKkKe HeOOJIbIIOEe KOJNWYECTBO TPYAOB B IIEJIOM II0 KOpIOpaTHBHOMY IipaBy. M3 pabor
MOCJICTHETO JCCATHICTHS 00 OOIIUX BOMPOCAaX KOPIOPATUBHOTO TpaBa, €ro CyObeKTaX MOXXHO OTMETUTh
paboter M.K. CynefimeHoBa «['pakIaHCKOE TPaBO U KOPIIOPATHBHBIC OTHOIIEHUS: MPOOJIEMBI TEOPUU H
npaktuku (2013), ®@.C. KaparycoBa «OCHOBEI KOPITOPATUBHOT'O MIPaBa U KOPIIOPATHBHOE 3aKOHOIATEIBCT-
Bo Pecmry6mkm Kazaxcram» (2011), C.H. Knumkuna «Koproparun u kopriopaTuBHOe ipaBo B Kazaxcra-
HE: YTO BKJIIOYAIOT B ceOs 3Tu moHsaTus» (2011), [I.A. Ucaiikuna «KopnopaTuBHoe mpaBo: Kpyr cyObek-
ToB» (2013) m HEexoTOphie apyrue. OMHAKO CBEACHHUS O MyONMUYHBIX Kopropammsx B Kazaxcrane, kpome
pa6ot T.B. Kiimmogoii, orcyrcTBytor [1; 61].

W3 mocTCOBETCKUX CTpaH HAUOOJbBIIEE YUCIIO MyOIHKAIMN TI0 KOPIOPATHBHOMY MIPABY B IEJIOM U €T0
OTACNBHBIX MHCTUTYTax uMeetcs B Poccuiickoit @enepanuu, rae ¢ 2013 r. ObUM BHECEHBI COOTBETCTBYIO-
IIHE JIOTIOJTHEHUS B TPAXKIAHCKOE 3aKOHOIATENBCTBO, BBEJICHBI JIeraibHble nedunnimn. Ho u 3neck Gynma-
MEHTAJILHBIC UCCIICJIOBAHUS KACAIOTCSl B OCHOBHOM I'OCY/IapCTBEHHBIX ITyOIHMYHBIX KOPIIOPAIIHIA.

Hcropudecku Kopriopanuu Kak 0ObeIMHEHHs KalluTAIOB CIOKHUINCH B MIEPUOJ pacliBeTa bpuraHckoit
WMIIEPUH, KOT/Ia JJI BOBJICUEHHUSI HOBBIX PHIHKOB TOJTYYEHHUS TOXOIOB TOCYapCTBO HAYaJO CO37aBaTh KOM-
MaHUM, TIpeHa3HAYeHHbIE Pa3BUBATh TOPTOBIIO B OPUTAHCKHUX KOMOHMAX. [0 pe3ymbraTam KaKIoW IKCIe-
TUIAH TIPSATIPUHUMATEH, TIOJICYUTAB MTOJTyYSHHBIC CYMMBI, PACTIPECIISITH MX TMOTHOCTHIO, HE OCTaBIISISI HH-
Yero «Ha Oymymee», a Uil CIeAYIOmeH JaTbHeH 03K BHOBL COOMpanu cpeAcTBa. JIMIb co BTOpO# 1o-
noBuHBI X VII Beka y4acTHUKH SKCIICAUIINN, TIOHSB HEPAITMOHAIBHOCTD MTOAO0HBIX JCHCTBUH, CTAIN pacipe-
JIENIATh MEXITy COOOH He BECh JIOXOJI 3a OJHY MOE3]IKY, & TOJILKO €ro 4acTh. IMEHHO 3TO TOCTHXKEHHE U SBH-
JIOCh, TIO0 HAIIEMY MHEHHIO, POOOPA30M COBPEMEHHBIX TUBUACHIOB (OT aHen. divide — nenwts). s npu-
BJICUYCHHUSI KaK MOXKHO OOJBIINX JEHEKHBIX CPEJICTB B JaJbHEHMIIEM CTalH B MOATBEPXACHUE TONYICHUS
BKJIAJIOB OT JPYTHX JIUI] BBIJABATh UM JOKYMEHTEHI, SBIISIONIHECS TPO0Opa3aMu aKIIHiA.

Tem caMbIM aKIIMOHEPHBIC OOIIECTBA 1O CBOCH CYTH PACCUMTAHBI «HA IYOIUKY», T.€. SBISIOTCS IyO-
JUYHBIME OPTaHU3alUsIMH, IIOCKOJIBKY YCTaBHOM KalUTall UX CKJIAIBIBAE€TCS U3 B3HOCOB CAMHUX YYaCTHUKOB,
MOJKET TOMOJHATHCS TOJIBKO B PE3yNIbTaTe BBITYCKa HOBBIX aKIMHA M MPOAAXKH WX KaK MOXKHO OONbIIEMY
Kpyry Jmil. J[nsi HauanpHOTO 3Tamna JesTeIbHOCTH TaKOl KOMITAHUHM B3HOCOB YYAaCTHHKOB MOXKET OBIThH JTOC-
TaTOYHO, HO JJISl AANbHEHINETro pPa3BUTHA M MONYYEHHUS MPHUOBLTH UMEHHO aKIMOHEpPHOEe OOIIEeCTBO MO €ro
MPaBOBOM MPUPOAE MOKET U 0053aHO BBIMYCKATh M MPOJABATh AKIUW JUIsl NIPHUBJICUCHHUS HOBBIX CPEJICTB.
DTO CBOMCTBO aKIIMOHEPHBIX OOIIECTB JICNIACT UX IMyOIMYHBIMUA KOMITAHUSMU, B CMBICIIC TIPUBICUYCHUS JTOC-
TATOYHO OOJIBIIIOTO KOJUYECTBA YIACTHUKOB, 3aMHTEPECOBAHHBIX B YCIICITHOW JCSITEIHHOCTH KOMITAHUH.

IlInpoko pacnpoctpaneHdsie B Benmukobpurannu u apyrux crpanax Public Limited Company (PLC),
HECMOTpS Ha SIBHOE OTCYTCTBHE B NX HAUMEHOBAHUH CIIOBA «AKIIMOHEPHOE), SBISIOTCS MO 3aKOHOJATEIBCT-
By ctpan CHI', B Tom uncne u Kazaxcrana, cyTh aKIIMOHEPHBIMU OOIIECTBAMU, TaK KaK WX YCTABHBINA KaIlH-
TajJ pa3leicH Ha aKI[MH, KOTOPbIE HaXOIATCS B CBOOOJHOM oOpaiieHun Ha (oHmoBoi Oupske. Companies
Act (2006) B BenukoOputanuu emie 60ee YCHIWT TpeOOBaHMS K IO IMIHBIM KOMITAHUSM, BKIIIOUHB B HETO
HOPMBI €BPOTICHCKHUX CTAaHIAPTOB O MOPSAIKE MPUOOPETeHUST KOMIIaHMi U 00 00eCrieYeHnH PO3PavyHOCTH UX
nesTenbHoCTH [2].

B XIX Beke aknmuoHepHBIC 001IecTBa OBUTH CO3/MaHbI U B PoccHiicKo¥ mMIepun, a B COBETCKUI TTEPHOT
WCTOPHUH HAIIECTO TOCYJapCTBa JAaHHBIN BHJ FOPUIUICCKUX JIUI] TPAKTHYECKU OTCYTCTBOBAJ, IOPTOMY HE3a-
BucuMoMy KazaxcTaHy npunuioch pa3pabaTeiBaTh aKIIMOHEPHOE 3aKOHOAATENBCTBO «C HYJIS, YTO HE MOTJIO
CKa3aTbCs Ha ero KayecTBe. DTHM YAaCTHYHO OOBSICHIETCS M OTCYTCTBHE HABBIKOB ()OPMHUPOBAHUS KOPIIOpa-
THBHOU KyJBTYpPHI B HAIlIeM OOIECTBE, HEMOHMMAHKE COIMATLHON OTBETCTBEHHOCTH Kopropammid. Kpome
TOTO, B CBSI3U C MPAKTUYCCKUM OTCYTCTBHEM KOPIOPATUBHOTO 3aKOHOJATEIhCTBA KA3aXCTAHCKOMY OOIIeCT-
BY TIOKa TPYIHO TMOHSTH, 9TO K KOPIOPAIHUSIM OTHOCATCSI HE TOJBKO aKIMOHEPHBIE O0IIeCTBA, HO U XO3SHCT-
BEHHBIE TOBAPHUIIECTBA, MPOU3BOJCTBEHHBIE KOOTIEPATHBBl M MHOTHE HEKOMMEPYECKIE CaMOpETyIINpyeMbIe
opranuzanuu. [ TaBHBIMU KPUTEPUSIMHU OTHECCHHS FOPUAMUYECKUX JTUI] K KOPIIOPAIUAM, 110 HAIlleMy MHEHUIO,
SIBIISIFOTCS IPU3HAKY HAJIMYUS YWICHCTBA (MpaBa ydacTHsi) B KOPIIOPAIIUH U TIPABO YUYACTHUKOB (POPMHUPOBATH
(n30mpath) OpraHbl YIPABICHHUS.
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MyBnuyHbIE KOMMAHWUM KakK CyObeKTbl...

[Tockonbky MyOMUYHBIME KOMIAHHSIMH B 3aKOHOAaTenbcTBe KazaxcraHa ObUIM Ha3BaHBI JIMIIE AKIHO-
HEpHBIC 0OIIECTBA, B HACTOSAIICH padoTe IPOOIIEMHBIE BOIIPOCH! IS JOCTHKEHUS eI MCCIICIOBAHHUS pac-
CMaTPHUBAIOTCS C YIETOM paMOK 3aKOHOIATEIbCTBA.

Memoow u mamepuaist

B aHTmo-cakCOHCKOM MPaBOBOM CeMbE B TCUCHHE HECKOJBKHX CTOJICTHH (HDOPMHPOBAHUS KOPIOPATUB-
HBIX OTHOIICHWH OOBEKTUBHO CIOKWINCH TPeOOBaHUS K KOPHOPAMAM M MX y4aCTHHKAM, KOTOpble B XX
BeKe OBbUIM CHCTEMAaTU3UPOBAHbI M 3aKPEIUICHBI B KAUECTBE MPUHIUIIOB KOPIOPATUBHOTO YIIPABJICHUS B CHC-
Teme OpraHu3aluy SKOHOMHUYECKOTO COTpYIHHYECTBA U pa3BUTHsA. OCHOBHBIMU U3 TaKHX TPeOOBaHUH SB-
JISIOTCS TIPO3PAYHOCTD, TJIACHOCTh, OTKPBITOCTh, COOIIIOJICHHE PAaBEHCTBA NPaB aKIIMOHEPOB, BceolIee yJa-
CTHE B MIPUHATUH PEIIEHUH, KOHTPOJIb HaJa opraHamu ympasieHus [3]. B cBs3u ¢ mpoBosriamenneM Kazax-
CTaHOM TIOJIMTHKH BXOXACHHS B YHCIIO JIyYIIUX TOCYIAPCTB B c(hepe OTKPHITOCTH M MPO3PAYHOCTH BEACHUS
Ou3Heca, o0eCTieUeHNS TapaHTHi MpaB WHBECTOPOB, B CT. 4—1 3akoHa 00 AO OBUTO 3aKpEIUICHO JIETaIbHOE
oTIpesieNIieHne MyOIMYHON KOMIIAaHUH, KOTOPOE COAEPIKaJIo CIeAyIoNIne TpeOOBaHUS:

— 0 TOM, YTO aKIHMOHEPHbIC OOIIECTBA, COOTBETCTBYIOIIME CTATYCy IMyOJMYHONH KOMIIAHHH, JOJIKHBI
pa3MecTUTh MPOCTHIE aKIIMKM KOMITAHUH Ha PHIHKAX LEHHBIX OyMar ¢ OTKPBITHIM JIOCTYIIOM Ka)KIOTO JKelato-
LIETO AJISl UX IPUOOPETEHHS;

—He meHee 30 % oT 00IIero KoJM4ecTBa akuii JOHKHO OBIIIO MPUHAIC)KATh MUHOPUTAPHBIM aKIIHO-
HepaM, MIPHYeM KaXKAbIH U3 MUHOPUTApUEB HE UMEI TIpaBa BiIaJieTh Oomee yeM 5 % akmuii OT 00IIero Koiu-
YecTBa pa3MEIICHHBIX MPOCTHIX aKIHii;

—00beM TOProB TaKMMHU aKLUMUAMHU JIOJDKEH OBUI COOTBETCTBOBATH TPEOOBAHMSAM, YCTaHOBJICHHBIM
Harnoankowm;

— aKIu¥ 00IIeCTBA OJDKHBI OBIIA COOTBETCTBOBATH JTUCTHHTOBEIM TpeboBanusiM KASE.

[ly6nryHas KoMIaHUs IOJKHA ObUTa UMETh KOAEKC KOPIIOPATHBHOIO YIPABIEHHUS, KOPIIOPATHBHOTO
ceKkpeTapsi, KOPIIOPaTUBHBIA BEO-CaMT.

[lepeperucrpanunio aKIMOHEPHBIX OOMIECTB B IMMyOJUYHBIE KOMIIAHUU JOJDKEH OBbLI MPOou3BOAUTH Ha-
nuoHaNnbHEIN OaHk PK mo yctanomieHHo# dopme, g dero ObuT make paspadortad ['occranmapT maHHON
yeayru. Ho 3a 10 et cymecTBoBaHUS MpaBoBoro nHcTHTyTa HU 071HO AO He oOpatmiiock B Hambank PK
IUTS TIONTyYeHHs cTaTyca MyOInYHONH KOMITaHUH.

AKUMOHEpHBIE 001IecTBa SBIISIOTCS IEHTPAJIbHBIM HHCTUTYTOM KOPIIOPATHBHBIX OTHOLICHUH M KOPIO-
paTUBHOTO TIpaBa, ogHako B 3akoHe PK 06 AO coBo «koprmopamusy BoOOIIe OTCYTCTBYET, a IIpHIaraTellb-
HOE «KOPIIOPAaTHBHBII» BCTpEUaeTCs BCETO HECKOJIBKO pa3. Takoil crmocod KOHCTPYHMPOBAaHUS COACpIKaHUS
3akoHa 00 AO nMeeT MeCTO U B HEKOTOPBIX MHBIX TOCYAapCcTBax, Hanpumep, B Poccuiickoit denepannu, HO
TaM 3aKOH OoJiee BRICOKOTO YPOBHS, @ UMEHHO | pakTaHCKUH KOJIEKC COJIEPIKUT MHOKECTBO HOPM, JOBOJIBHO
JETAFHO PErNIaMEHTHPYIOMINX KOPIIOpaIlii U KOPIIOpaTUBHBIE OTHOIIEeHUs. | paxxnanckuii kogexc Pecry6-
nmuky Kasaxcran 10 HACTOSIEro BPEMEHU HE COACPXKUT HU OJHOH HOPMBI O KOpIHopauusx Ju0o Kopropa-
THUBHBIX OTHOIIIEHUSX.

B Poccum nyGnuuHBIE KOMIIAHWM BBENEHBI B  AaKIMOHEPHOE 3aKOHONATENBCTBO JIMIIb C
01.09. 2014 r. [4]. HecmoTpst Ha 3TO, MpaKTHYECKH BCE COOTBETCTBYMome TpedoBanusiM AO tam oduiu-
IBHO TIEPEPErUCTPUPOBAIIMCH B IMyOJIMYHBIE KOMIIAHUH, BHECTH W3MEHEHHUS! B Y CTaBbl, OTKPBUIM KOPIIOpa-
THBHBIC BeO-CalTHI [5].

B Vkpaune nyoamunsie AO, momumo 3akoHa 00 AO, mperycMoTpeHsl MyHKTaMHu 5 U 6 cT. 152 I'pax-
JaHCKOTO Kozekca, mpudueM B camMoM ['K ycTaHoBIeHO, 4To akKIMOHEPHOE 00IIECTBO, KOTOPOE OCYIIECTBIISIET
MyOJIMIHOE pa3MEIICHHUE aKITHi, 00s3aHO €KET0THO IyOIMKOBATh ISl BCEOOIEro CBEICHUS TOA0BON OTYET,
Oyxranrepckuii 0ajmaHC, CBEICHUS O MPUOBLIAX U YOBITKAX, a TAKOKEe APYTYI0 HHPOPMAIIHIO, TIPEIyCMOTPEH-
Hy1o 3akoHOM (00 AO). B Poccun nenenne koMMepuecKuX IOPUANIECKUX JIMI Ha MyOJUYHBIC U HEIMyOIud-
Hble ¢ 2014 1. mpexycMoTpeHo, kpome 3akoHa 00 AO, taxke ct. 66.3 I'K Poccmiickoit deneparuu. B Kazax-
CTaHe ke, HECMOTPS Ha BBEJICHHE JAaHHOTO MHCTHUTYTa B 3aKkoHe ¢ 2007 T., B ['paXkmaHCKHii KOJEKC HOPMBI O
nyOonmuHeix AO Tak U HE BOLIH.

B 2009 r. B Standard & Poor’s omy0nuKoBaHBI pe3yabTaThl aHAJIH3a «HAUOOJIee KPYMHBIX Ka3aXCTaH-
CKUX ITyOJIMYHBIX KOMITAHUI», TIe WHAEKC WH(GOPMAIIMOHHON MPO3PavyHOCTH Ka3aXCTaHCKUX KOMIAHHUNA CO-
ctaBun 44 %. JIns cpasaenns: B 2003 1. mist BenukoOputanuu 31oT mHAEKC coctaBuia 71 %, Opanmmm —
68 %, I'epmanuu — 56 %, CILIA — 70 %, SAnonuun — 61 % [6].

Cepus «[lMpaBox». Ne 3(99)/2020 75



C.K. Ngpbiwesa, T.B Knumoea

Pesynomamoi

UckroueHre myONMMYHBIX KOMITAHWH M3 MPABOBOTO MOJISI M SKOHOMUYECKHX OTHOIICHHUI B HalleM
roCy/apcTBe He MOBJIEKJIO MOJHOCTHIO MPEKpAIIeHUsl YCHIUH TOCyIapcTBa B HANPaBIECHUH TOIMBITOK BHE-
JPEHUS MTPUHIIAIIOB KOPIIOPATUBHOTO ynpaBieHus. M3BecTHO, uTo B KazaxcraHe co3maHo u IeHCTBYeT MHO-
KECTBO KOMMEPYECKHX OPUIAMYECKUX JIMII C YydYacTHeM TOCyJapcTBa B YCTaBHOM KamHTale.
JTO aKIMOHEPHBIE OO0IecTBa (B TOM YHCIIE HAIMOHAIBHBIE KOMIIAHWH, XOJIWUHTH) W TOBapHUIICCTBA
C OIpaHUYCHHOW OTBETCTBEHHOCTHIO. VIMECHHO /ISl TaHHOW TPYIMITBI KOMMEPYECKUX KOPIOpalHii B TEYCHUE
MOCIICHETO JIECATHIICTHS, HO Ha TOJ3aKOHHOM YpOBHE, pa3paboTaHO U JCWCTBYEeT MHOXKECTBO HOPMATHB-
HBIX TIPAaBOBBIX aKTOB, PETYIHPYIOIMNX Kak BHYTPEHHHE, TaK W BHEIIHHWE KOPMOpPATHBHBIE OTHOIICHWS.
B ux yucne cnexyer HazBaTh THUITOBOW KOIEKC KOPMOPATHBHOTO YIPABIEHUS U aKIMOHEPHBIX OOIIECTB
C rocyAapcTBeHHBIM ydactueM [7], Kogekc koprnopaTuBHOTO yIpaBieHHUsS aKIIMOHEPHOTO o0IrecTBa «DoH
HanuoHanbHOro O1arococtostaus «Campyk-KaserHay [8], JleTanpHBINA IJIaH MO yIyYIICHUI0 WHBECTHUITHOH-
HOTO KiuMaTa B cooTBeTcTBUHU co ctanmapTamu OOCP Ha 20162017 roxst [9] u mpyrue aKThI.

OpnHako Ha MPAKTUKE OTKPBITOCTh M TMPO3PAYHOCTh JCITEILHOCTH KOMMEPUYECKUX KOMITAHUH C TOCY-
JAPCTBEHHBIM YYacTHEM HE JIEMOHCTPUPYIOTCS, aKIIMU HAIMOHATBHBIX KOMIAHUHA TOCIE HEKOTOPHIX TOIIhI-
TOK MX MyOJIMYHOTO PacIpOCTpaHEHHs yKe He MPOJAI0TCs B OTKPHITOM JIOCTyNe, HHPOpPMAIIHS O JTUCTHHTE
AKIUH TaKNX KOMIIAHUN TaKKe MPAKTHYECKU OTCYTCTBYET.

Tak, Ha xoner; 2019 r. B Kazaxcrane HacuuthiBanoch 320 HEHCTBYIOIUX aKIIMOHEPHBIX OOIIECTB C
Y4acTHEM TOCyIapCTBa, KOTOPble MMEIOT BBHICOKHE 3aTPaThl Ha yMpaBJICHHE 32 CYET HEOOXOIUMOCTH COAEp-
KaTh PAJl YIPaBICHUYCCKAX CIAMHUI] M Ooyiee CIOXKHON (UHAHCOBOW OT4eTHOCTH. Tak, B KOPIOPAaTUBHOE
ynpasneHre AO «DoH]| COIUAIBHOTO MEIUITMHCKOTO CTPAaXOBaHUs BXOJIUT 7 ITUPEKTOPOB, KOTOPHIE €kKe-
MECSIYHO TIOJTyYaloT BO3HArPaXKJICHHE B pa3Mepe 5 % OT Bcex MOoCTymaromuX B (OHJ akTUBOB. TONBKO B
certsope 2019 r., mo manapM DoHIA, CyMMa OTYMCIICHUH M B3HOCOB COCTaBMiIa OoJiee 9 MIIpI TT, COOTBET-
CTBEHHO MECSIYHOE BO3HArpaskAeHue 7-Mu dieHaM npasienus ponga — 450 mun 1r. UHGOpManun Ha caiite
(doHIa O MIaHe 3aKyNOK U OTYeTaxX 00 OCBOCHUM HET. AHAJIOTUYHAS 3aKPBITOCTh OTMEYASTCS MO APYTUM
KPYITHBIM XOJITUHTaM B KoMmmaawsM [10].

[IpuBeneHHBIH TpUMEp MOATBEPKIACT Halle MHEHHE O (PAKTHYECKOM HECOOTBETCTBUH ACSATEIHLHOCTH
KOMITAaHUH C TOCYJJapCTBEHHBIM y4aCTHEM MEXKTyHAPOTHBIM IIPUHITUTIAM KOPIIOPATUBHOTO YIIPABICHMYSI.

Obcyoicoenue

CTOpPOHHHKH JTUKBUIAINH TyOIHMYHBIX KOMIIaHUH 110 3aK0Hy 00 AO 000CHOBBIBAIH TaKyl0 HEOOXOIH-
MOCTh TeM, 4TO B Ka3zaxcTane CymiecTByeT MHCTUTYT OpraHU3alliii MyOIMYHOT0 UHTEpeca, B CATEIIEHOCTH
KOTOPBIX PEaTU3YIOTCS MEXyHAPOIHBIE TPEOOBAaHUS MMPO3PAYHOCTH BEJICHHS On3Heca.

HetictBurensHo, B 1. 7 cT. 1 3akona Pecyommku Kazaxcran «O OyxraaTepckoM yaere u (puHaHCOBOM
otueTHOCTH» 2007 T. 3aKpeIUieH TEPMUH «OPTaHU3ANUN MYOIIMIHOTO WHTEPECca» U MPUBEICHBI BUJIBI IOPH-
JUYECKUX JIML, OTHOCSALIUECS K TakuM opranuzanusM [11]. TIpoBeaeHHbI HAMU CUCTEMHBIN aHANU3 MOKa-
3aJ1, YTO OPraHU3aIOHHO-TTPaBoOBas (opMa MOMABISIONIETO YHCIIA OpraHU3anuil MyOINIHOTO HHTepeca —
ATO aKIMOHEPHEIC O0IIEeCTBA.

[Ipu 3ToMm B ['pakmaHCKUil KOAEKC JaHHAS TPYIIa IOPUAMUYSCKUX JIUI] TAK)KE HE BHECEHA B KAUCCTBE
CaMOCTOSITETTFHOTO BHA, HE TAHO JIETAIBHOTO OMPEENICHUS OpraHu3aluil yOJIUIHOTO HHTEpEeca.

B Vkpaune cr. 81 I'paxxmanckoro xojekca npeayCMOTPEHO AeNIiCHHE IOpUANYECKUX JIMIl Ha J1Ba BUA:
OPUAMYECKHUE JIMIIA YaCTHOTO MpaBa, CO3IAI0NIHECs Ha OCHOBAaHUH YUPEIUTEIBHBIX JOKYMEHTOB, U FOPUIH-
YEeCKHUe JIUIA MyOIMYHOTO MpaBa, CO3AAMIINECS PACHIOPSAUTENBHBIM akToM [Ipe3naeHTa YKpauHbl, oprana
TOCYIapCTBCHHOW BJIACTH, OpraHa BiacTd ABTOHOMHOHN Pecrryomukm KpbIM mimm opraHa MeCTHOTO camo-
ynpasnenus. Ho B YkpauHe, Kak BUIUM, COJCPKaHUE NaHHOTO TEPMHHA CYIIECTBEHHO OTIMYACTCS OT Ka-
3axcranckoro [12].

W3ydeHre mpu3HAKOB OpPraHU3aIfi MyOJTUIHOTO MHTEpECca MO3BOIMIIO BEISIBUTH, YTO OCHOBHBIM KpHUTE-
puEM UX BBIEIICHHUS B 3aKOHOAaTeNnscTBe Ka3axcTana sIBseTCS KpUTEPUNH OTKPBITOCTH U COOTBETCTBHS Me-
ITYHAPOJHBIM CTaHAapTaM TOJIHKO (PMHAHCOBOW OTYETHOCTH.

Ho B mpunnumax koprnoparusHoro ynpasieanss OOCP 3ToT kputepuil SABIsSETCS JULIH OTHAM U3 KOM-
IJIeKCca IPYTUX KPUTEpUEB MPO3PAvHOCTH BeACHHS OM3Heca KOMIaHUsAMH. Ha 3TOM OCHOBaHWH MBI yTBEp-
KIaeM, 4YTO OpraHM3allMH IMyOJUYHOTO WHTEpEca HE SBISIFOTCS aHAJIOTaMU ITyOJIMYHBIX KOMIIAHUN B CMBICIIC
MTOJTHOTO COOTBETCTBUS MPUHIIAIIAM KOopriopaTHBHOTO yrpasieHus ODCP.
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CreyronymM acrieKToM MPH PEIISHUH 3a7a4 JIIsS JOCTHKCHUS [N UCCIICAOBaHUS SBIISETCS PacCMOT-
pEHHE BOIIPOCa O TOM, COOTBETCTBYET JIM MIPHUHIIUIIAM KOPIIOPATHBHOTO YIIPABIICHHS U JIYUIITUM 3apYOCIKHBIM
MPaKTUKaM OCYIIECTBICHUE MPABOBOTO PETYIMPOBAHUS KOPIIOPATHBHBIX OPTraHM3alUd TOJNBKO MPUMEHU-
TEJIHHO K OPTaHU3AIUSM C YIaCTHEM TOCY/IapCTBa.

ABTOpaMH HU3y4YeH JIOCTATOYHO OOJIBIION IMepeueHb HOPMATHBHBIX MPABOBBIX aKTOB, HAMPABICHHBIX HA
TIPUBEIICHUE 3aKOHOATEIICTBA B COOTBETCTBHE C MPUHITUTIAMU KopriopaTtuBHOro yrnpasienus OOCP. Onna-
KO, KaK sIBHO 3aMETHO, BCE OTH aKThl HAIPABJICHEI Ha ITPABOBOE PET'YIIMPOBAHNE KOPITOPATUBHBIX OTHOIICHHUN
tosbko B AO ¢ ywyactueM rocymapctBa. Mexay Ttem B KazaxcraHe mocTarouHo OOJBIIOEC KOJHYECTBO aK-
nroHepHBIX Kommnanuit 1 TOO 6e3 ydacTus rocyaapcTaa.

AHanmu3 3aKOHOAATENsCTBA cTpaH EBpormeiickoro coro3a, BenmukoOopuranmu, CIIIA moka3sIBacT, 9To B
3THX rocynapcTBax craryc «Public company» He 3aBucut ot ¢opMel coocTBeHHOCTH. B [IpuHImmax xopro-
paruBHoro ympaenenus ODCP Takke He TOBOPHTCS O TOM, YTO JAaHHbIC TPUHIIUITBI IPUMEHUMBI TOJIBKO K
KOMITaHUSIM C y4acTHUEeM TocynapcTBa. Eciy To WM HHOE rocyapcTBO CTaBHT IIEJb MPUBJICYCHUS HHBECTO-
POB JIJIsl BIOKEHUS CPEJICTB B CBOIO SKOHOMUKY, TO MPHUHIIUIILI IIPO3PAYHOCTH ACSITEILHOCTH U (DMHAHCOBOM
OTYETHOCTH, MTOJIOTUYETHOCTH TOM-MEHE/PKEPOB, PABCHCTBA MIPAaB YYaCTHUKOB JODKHBI PUMEHSTHCS KO BCEM
KOPITOpaIusM, a He TOJIBKO K TOCKOMITaHHUSM, Kak 3TO Jenaercs B Kazaxcrane.

Buvisoowt

[IpoBeneHHOE MCCIEeOBaHUE MO3BOJISIET CICNIATh BBIBOJI O TOM, YTO BBEJCHHBIA B 3aKOHOJIATEIIHCTBO
WHCTHUTYT MyOJIMYHBIX KOMITAaHUH HEe OBLIT peann30BaH, B OCHOBHOM, BCIIEACTBHE HETPEABSIBICHHS TpeOoBa-
HUH YIOJTHOMOYEHHBIM TOCYAaPCTBEHHBIM OPTaHOM O COOIIOJEHUH 3aKOHOJATENHCTBA K aKIIMOHEPHBIM 00-
IIeCTBaM, MPSIMO TOIAAIONINM IOl TPU3HAKKN MyOnuaHo# kommnanuu. [Ipaktiuuecku Bce AO ¢ yyactuem
rocy/lapcTBa MOAMAIAIOT MO MPU3HAKK MyOnnyHON Komnannd. Ho HU K 0THOMY TakoMy CyOBEKTY He ObUIH
MPUHSATHI MEPbI pearupoBanus co croponsl Handanka PK. C mpyroii cTopoHbI, caMu aKIIMOHEPHBIE O0IIECT-
Ba BCJIC/ICTBUE CJIA0OT0 MEHE/DKMEHTA HE JJOCTUTIIN YPOBHS IS pa3MEIIeHUs akIuil Ha OUpikax, COOTBETCT-
BYIOIUX JINCTUHTOBBIM TpeOoBanusiM KASE, ams cBoOOmHON peanu3anuy akiuid ¢ IIUPOKUM JOCTYIIOM
Hacenenus (Hapoxueie IPO). BMmecto ycmnenus tpebopanuii k nestenbHOocTH AQO, TOCYIapCTBO ITOIIIO
0o0paTHBIM ITyTEeM — HCKIIIOYCHHE MyOMUYHBIX KoMmmaHui. [IpencraBnsercs, 4To aMOMIIMO3HbBIE TICJIA Ha-
IIET0 TOCYAapCTBa O BXOXACHUH B TOM-50 win Tom-30 MOTYT OBITH JIOCTUTHYTHI, B YHCJIC MIPOYETO, ITyTEM
BOCCTAHOBJICHUS WHCTHTYTA ITyOTMIHON KOMITAHUH M peain3aliuy Ha npaktuke npuaIunoB OOCP. Kpome
TOrO, B citydae coxpaneHus TOO ¢ ygacTreM rocyJapcTBa, TpeOOBaHHE COONIOACHUS MIPUHITUIIOB OTKPHI-
TOCTH U MIPO3PAYHOCTH BEJICHUS OU3HEeca, MHPOPMAIUU O TOII-MEHEPKepaxX M UX BO3ZHATPAXKICHUSIX JOTK-
HBI OBITH TIpeabABIeHB! U K TakuM TOO, a TakKe K YaCTHBIM KOPIIOPATHBHBIM OPTaHU3AIIHSIM.
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C.K. Unpsruesa, T.B Knumoa

Kazakcran Pecny0iukacbIHAAFbI 2KAPUAIBLI KOMIIAHUSIIAP
’KeKe KYKBIKTBIK KATbIHACTAP/bIH CYObeKTiIepi peTinae

MaxkananelH Makcatel Kazakctan PecrnyOmukachlHBIH aKIMOHEPNIK KOFaMaap Typanbl 3aHHaMmaIapia
2007 xpuinan 2018 KBUIIBIH OpTAachlHA IEHIH OpPBIH alfaH <OKapus KOMIIAHHSD) WHCTHTYTHIH KapacTHIPY
JKOHE KOPIIOpalsUIapIbIH OCHl TYPIH KaJbIHA KENTIpydi Herizzey Oobln TaOburanbl. 3aHHAMalapabl sKoHE
IIeTeNIiK KOPIOPAaTHBTIK TKIPHOEH! KYKBIKTHIK CAJIBICTHIPY OIICIH KONJAaHy apKbUIBI Makajiama Oyl
KYKBIKTBIK HHCTUTYTTHIH Ka3akcTaH YIIiH KaXKeTTiIiri, OHBIH DKOHOMHKAIIBIK BIHTBIMAKTACTHIK JKOHE TaMy
yiteivbiabH - (OBIY) karmpatTtapbiHa, KyKBIKTBIK cascaTThlH TyXKbIppIMIAaMachlHa JKOHE TYHFBILI
[Ipe3uaeHTTiH <oKapusi KOpIopauusuiapy HHCTHTYThIH HbFaiTy, ObIJIY KarumaTTapblH €HTi3y Typajbl
XKongaysina cait keneringiri verizgenren. XKapus koMmnanusiapasl KasakcTanmarsl 3re xapus KYKbIKTBIK
3aHJIbl TYJIFalapMEH CajbICTBIPY HOTI)KECIHAE aBTOpNIap OHAAM 3aHAbl TyJIFamapFa TEK KapiKbUIbIK
CCEMTUTIKTIH allbIKTHIFBIHA KATHICTHI TAJNANTap KOWBUIATHIHBIH aHBIKTaFaH. MemiekeTTiH OackiM Gediri Gap
yUbIMaapaarsl KOPHOPATHBTIK KaThIHAcTapapl perTteiiTin Kasakcran PecmyOnukacklHBIH 3aHFa Toyenai
aKTiJepiHiH MaHBI3ABI Ti30eciH KapacTblpa OTHIpHII, ObIJIY KarumarTapbl KOPIIOPaTUBTIK YHBIMIAPIIBIH
MCHIIIK HBICAaHBIHA KapaMacTaH, OaplbIFbIHAa KATBHICTBI OEKITUTyiH »KoHEe KOPIIOpaTUBTIK Oackapy
KaFUIaTTapbIHBIH 3aHFa TAYeli aKTilepAe emec, 3aHmap OeHreiinge OekiTimyl KakeT AereH KOPBITHIHIbI
JKacalFaH.

Kinm ce30ep: axkumoHepiik Koram, jkapus KommaHus, koproparms, ObIJ{¥ kopmopatuBTik Oackapy
NPUHIHIITEP], OM3HECTIH AIUBIKTHIFBI, aKIIMOHEPIEPAiH KYKbIFbI, ecen Oepy, AupekTopiap keHeci, Public
Limited Company (PLC), xopmoparuBTrik Oackapy KOAEKCi, KOFaMIBIK MYAZENepAl YHBIMIACTHIPY,
aKnusuIap, Kop OuprKachl.

S.K. Idrysheva, T.V. Klimova

Public companies as subjects of private
law relations in the Republic of Kazakhstan

The purpose of the work is to consider the «public company» institute, which existed in the legislation on
joint-stock companies of the Republic of Kazakhstan from 2007 to mid-2018, and justify the need to restore
this type of corporation. Through a comparative legal analysis of the legislation and corporate practice of for-
eign countries, the article provides evidence of the need for this legal institution for Kazakhstan, which is
consistent with the OECD principles, the Legal Policy Concept and the Message of the First President of the
Republic of Kazakhstan on strengthening the institution of «public corporations» and introducing the princi-
ples of corporate governance of the OECD. As a result of comparing the institution of public companies with
other legal entities of public law in Kazakhstan, the authors conclude that legal requirements are presented to
legal entities only in terms of observing the transparency of financial statements. Having considered a signifi-
cant list of by-laws of the Republic of Kazakhstan governing corporate relations in organizations with a pre-
dominant share of the state, it is concluded that the principles of OECD are mandatory for all corporate or-
ganizations, regardless of ownership, and that the principles of corporate governance are not fixed at the level
of by-laws, but at the level of laws.

Keywords: joint-stock company, public company, corporation, OECD corporate governance principles, busi-
ness transparency, shareholder rights, reporting, board of directors, Public Limited Company (PLC), Corpo-
rate Governance Code, public interest organization, stocks, stock exchange.
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