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Alternative ways of resolving corporate disputes in the Republic
of Kazakhstan and in the USA. Comparative analysis

The article provides a comparative analysis of the tools of alternative ways of resolving corporate disputes
(ADR) in the Republic of Kazakhstan and the USA. The purpose of this study is to identify key differences
and similarities in the approaches of the two countries to the use of mediation, arbitration and other ADR
mechanisms in the corporate sphere. In this regard, legislative sources, mechanisms and practices of ADR
application in both jurisdictions were studied. The main methods considered in the study include an empirical
comparison of mediation and arbitration, with an emphasis on the specifics of their regulation and implemen-
tation in each country. The results of the study allow us to conclude that the ADR system in the United States
is deeply integrated into corporate processes and is widely used to resolve corporate disputes. In Kazakhstan,
on the contrary, ADR in the corporate segment is not developing as dynamically as in the States. However, it
is successfully advancing through government initiatives and the introduction of international standards. The
main conclusions of the study can emphasize the importance of government support and increasing confi-
dence in ADR in Kazakhstan, as well as the success of long-term application of these methods in the United
States. A comparative analysis in the study showed that Kazakhstan can extract positive aspects from the
American experience to further improve its system of alternative corporate dispute resolution.

Keywords: corporate dispute, alternative method, out-of-court procedure, arbitration, mediation, negotiations,
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Introduction

The latest trends in the development of corporate legislation in the Republic of Kazakhstan are aimed at
strengthening the stability of the listening state, civil society and increasing the attractiveness of the domestic
economy as an object of attraction for private domestic and foreign investments. Consequently, any foreign
element in the long term tries to implement its culture and customs, including legal ones, into a new envi-
ronment. In this regard, the dynamics of the growth of corporate disputes, as well as the risk of their occur-
rence, is becoming a noticeable phenomenon in the Republic of Kazakhstan. For the first time, only in 2015,
norms regarding the resolution of corporate disputes were introduced into the Civil Procedure Code of the
Republic of Kazakhstan. The legal definition of the term “corporate dispute” is fixed at the legislative level.
These innovations are not accidental.

However, as of today, the law enforcement practice for resolving corporate disputes in the light of re-
cent changes to the Civil Procedure Code of the Republic of Kazakhstan has not yet developed, questions
regarding the consequences of the application of the procedural law still arise, the concept of corporate dis-
pute itself is also a novelty in Kazakh legislation.

If we turn to the Civil Procedure Code of the Republic of Kazakhstan (hereinafter referred to as the
CPC of the Republic of Kazakhstan), in part 1 of Article 27 we will see the legislative definition of “corpo-
rate dispute”, which reads:

However, corporate disputes can be regulated not only in court. The popularity of alternative ways to
resolve corporate disputes is growing every year. Alternative dispute resolution methods involve out-of-court
dispute resolution methods. In the Republic of Kazakhstan, the following main types of alternative ways of
resolving corporate disputes can be distinguished:

1) Negotiations;

2) Mediation or intercession;
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3) Arbitration.

Some Kazakhstani civil lawyers distinguish reconciliation and mini-proceedings as separate types of al-
ternative ways to resolve corporate disputes. Nevertheless, we tend to classify the reconciliation procedure as
negotiations, and the mini-trial procedure as mediation or intercession.

Kazakhstan is actively studying the foreign experience of developed countries on reconciliation and al-
ternative dispute resolution methods. For example, in an article entitled “The experience of foreign countries
in conciliating the parties to a civil dispute: using the example of European countries”, authored by
A.B. Shaimenova, the experience of such European countries as Great Britain, France, Spain, Germany and
Poland was studied [1]. In turn, we will attempt to analyze the Kazakh and American alternative approaches
to corporate dispute resolution.

Methods and materials

A comparative analysis of alternative ways of resolving corporate disputes in the Republic of Kazakh-
stan and the United States used a comparative legal research method. This study is based on an analysis of
the civil jurisdiction of Kazakhstan and the United States in the corporate sector. Case materials from judicial
practice were also used. Based on the analysis of judicial practice on corporate disputes, the authors have
allowed options for resolving these disputes through alternative settlement. The regulatory framework gov-
erning the resolution of corporate disputes in the Republic of Kazakhstan and the United States has been
studied. A comparative analysis of the legislation of the two countries allowed us to take a deeper look at the
various legal subtleties of alternative ways of resolving corporate disputes.

Discussion

In Kazakhstan, the bulk of civil law disputes, including corporate ones, are resolved through negotia-
tions. It should be noted that Kazakhstani entrepreneurs tend to use conciliation procedures more often. So,
the usual clause for our contracts was that in case of disagreement, the parties would try to settle it through
negotiations. However, most often this reservation is of a formal nature. In reality, neither the parties to the
dispute nor their representatives (lawyers) are ready for qualified negotiations. Traditionally, when a dispute
arises, they turn to justice for protection, which is much more expensive, meaning time, money, and emo-
tional stress.

In judicial practice, there are also cases when, in corporate disputes, a mediation agreement is conclud-
ed after a decision of the court of first instance. We would like to share a similar case considered in the city
of Karaganda.

In 2015, the State judicial system of Kazakhstan resolved 99 % of civil law conflicts in society. This
state of affairs is a monopoly on justice [2]. To date, the situation has not changed much. If the settlement of
disputes between individuals in court is a completely understandable phenomenon, since society still per-
ceives the court as the only instrument of justice, then corporate disputes should be resolved by more modern
methods. To date, the legislation of Kazakhstan regulates several tools for alternative resolution of corporate
disputes. The competent and conscientious application of such methods can lead to a more effective result
and satisfy all parties to a corporate dispute.

The plaintiff, a non-profit joint-stock company, appealed to the Specialized Interdistrict Economic
Court of the Karaganda region with requirements for the defendant to replace goods of inadequate quality
within the framework of the guarantee obligation. By the decision of the specialized interdistrict economic
Court of the Karaganda region, the plaintiff's claims were denied in full. Disagreeing with the decision of the
court of first instance, the plaintiff appealed this decision. In the appeal, the plaintiff requests that the deci-
sion of the court of first instance be reversed and a new decision be made to satisfy the plaintiff's claims in
full, referring to arguments similar to those indicated in the statement of claim and given in court at the court
session. During the consideration of the appeal stage, the parties appealed to the court of appeal with an ap-
plication for approval of the terms of the mediation agreement and the termination of proceedings in the
case, since they reached agreement on the settlement of the dispute in this civil case. Judicial Board, after
listening to the opinion of the parties who asked to approve the agreement on the settlement of the dispute by
a mediation agreement, checking the content of this Agreement, the conclusion of the prosecutor, considered
that the agreement was subject to approval, since its terms did not contradict the law, did not violate the
rights and legitimate interests of third parties and terminated the proceedings in this case.

According to paragraph 4) of Article 424 of the CPC of the Republic of Kazakhstan, the decision of the
court of first instance is subject to cancellation with termination of proceedings on the grounds provided for
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in paragraph 5) of Article 277 of the CPC of the Republic of Kazakhstan. The parties concluded a settlement
(mediation) the agreement and it was approved by the court [3].

The comparative analysis was conducted not in order to identify which country uses alternative
ways of resolving corporate disputes better or worse, but in order to draw a parallel between two
countries with different legal systems and consider the possibility of mutual implementation. Given
that Kazakhstan has experience in implementing the norms of common law in its jurisdiction, we
believe that the comparative analysis will serve as a theoretical basis for further in-depth study of
this issue.

Results

In Kazakhstan, the bulk of civil law disputes, including corporate ones, are resolved through negotia-
tions. It should be noted that Kazakhstani entrepreneurs tend to use conciliation procedures more often. So,
the usual clause for our contracts was that in case of disagreement, the parties would try to settle it through
negotiations. However, most often this reservation is of a formal nature. In reality, neither the parties to the
dispute nor their representatives (lawyers) are ready for qualified negotiations. Traditionally, when a dispute
arises, they turn to justice for protection, which is much more expensive, meaning time, money, and emo-
tional stress.

In judicial practice, there are also cases when, in corporate disputes, a mediation agreement is conclud-
ed after a decision of the court of first instance. We would like to share a similar case considered in the city
of Karaganda.

The plaintiff, a non-profit joint-stock company, appealed to the Specialized Interdistrict Economic
Court of the Karaganda region with requirements for the defendant to replace goods of inadequate quality
within the framework of the guarantee obligation. By the decision of the specialized interdistrict economic
Court of the Karaganda region, the plaintiff's claims were denied in full. Disagreeing with the decision of the
court of first instance, the plaintiff appealed this decision. In the appeal, the plaintiff requests that the deci-
sion of the court of first instance be reversed and a new decision be made to satisfy the plaintiff's claims in
full, referring to arguments similar to those indicated in the statement of claim and given in court at the court
session. During the consideration of the appeal stage, the parties appealed to the court of appeal with an ap-
plication for approval of the terms of the mediation agreement and the termination of proceedings in the
case, since they reached agreement on the settlement of the dispute in this civil case. Judicial Board, after
listening to the opinion of the parties who asked to approve the agreement on the settlement of the dispute by
a mediation agreement, checking the content of this Agreement, the conclusion of the prosecutor, considered
that the agreement was subject to approval, since its terms did not contradict the law, did not violate the
rights and legitimate interests of third parties and terminated the proceedings in this case.

According to paragraph 4) of Article 424 of the CPC of the Republic of Kazakhstan, the decision of the
court of first instance is subject to cancellation with termination of proceedings on the grounds provided for
in paragraph 5) of Article 277 of the CPC of the Republic of Kazakhstan. The parties concluded a settlement
(mediation) the agreement and it was approved by the court [3].

According to paragraph 1 of paragraphs 1-2) of Article 548 of the Tax Code of the Republic of Kazakh-
stan, the amount of the state fee paid is subject to refund to the plaintiff in the event of a mediation agree-
ment [4].

Guided by paragraphs 4) of Article 424, paragraph 6) of Article 277, part 1 of Article 180 of the CPC of
the Republic of Kazakhstan, paragraph 1 of paragraphs 1-2) of Article 548 of the Tax Code of the Republic
of Kazakhstan, the appeals board for civil Cases determined: The decision of the specialized interdistrict
economic court of the Karaganda region in this case should be canceled. To approve a written voluntary and
equal settlement agreement on the settlement of the corporate dispute on the following conditions: The de-
fendant undertakes, within the framework of the warranty obligation, to replace the goods of inadequate
quality, in strict accordance with the technical specification. The delivery dates must be agreed with the
plaintiff in advance. The plaintiff considers that he has fulfilled his obligations from the moment the parties
sign the act of acceptance and transfer of the goods and the consignment note.

Based on the results of the analysis of this corporate dispute, one conclusion can be drawn. The Court
of First Instance did not make enough efforts to resolve this corporate dispute through mediation. It ruled in
favor of the defendant. If the plaintiff had not appealed this decision through the appeals board, he would
have been left in a procedural loss. It is important to note the efforts of the appeals board, which helped the
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parties reach a common consensus and helped resolve this dispute through mediation. The decision of the
court of first instance has been overturned. Accordingly, thanks to the highly professional board of appeal,
which helped to come to an amicable agreement, none of the parties is considered a loser or a winner.

Using the example of this case, we want to raise the importance of the role of the judge of the first in-
stance in resolving corporate disputes by alternative means. The judge of the first instance must make all his
professional and procedural efforts to resolve the corporate dispute. Because the result of resolving a corpo-
rate dispute should not be someone's gain or loss, but a solution adjusted for both sides. In this example, we
have depersonalized the parties, the judge and the appeals board. However, on the platform of the Judicial
Cabinet of the Republic of Kazakhstan https://office.sud.kz / any authorized user can find similar cases on
corporate disputes [5].

The following corporate dispute, which we would like to describe, has also reached the court of appeal.
This civil case was considered in 2023 by the judicial board for civil cases of the Almaty City Court. The
plaintiff of the corporate dispute, Bite Product LLP, filed a claim against the defendants GALANZ bottlers
JSC and ADAL SU LLP. The main claim of the plaintiff was to declare illegal an internal local act, namely
an order. This order restricted the access of employees of Bite Product LLP to the territory leased by the
plaintiff. The plaintiff's statements indicated that the order restricting access to the territory prevented the
plaintiff from fully carrying out his activities. By the decision of the court of first instance, the statement of
claim was satisfied in full. The court recognized the actions of the defendants — GALANZ bottlers JSC and
ADAL SU LLP as illegal, and also ordered to pay the costs of the state fee. Disagreeing with the verdict of
the court of first instance, one of the defendants, that is, JSC GALANZ bottlers, files an appeal. In accord-
ance with the arguments of GALANZ bottlers JSC, they have the right to restrict access in order to preserve
and protect property and prevent other threats and risks. However, the appellate instance remained in solidar-
ity with the decision of the court of first instance. The decision was left unchanged, thereby the appellate in-
stance confirmed the validity of the plaintiff's primary claims, as well as the violation of their rights to un-
hindered and free access to the rented premises.

We believe that with the right approach of corporate lawyers on both sides, this dispute could be settled
through mediation. Since such categories of cases, on access to rented premises, on the right to unhindered
business activity, are suitable for constructive mediation. To begin with, during the negotiations, the parties
could openly discuss the reason for issuing an order restricting access to the territory, then the plaintiff of
Bite Product LLP could understand and analyze exactly what factors influenced such a decision by the de-
fendants. A mediation process could help both sides agree on reasonable terms of access to the disputed terri-
tory. For example, the parties could set certain time limits, jointly purchase additional video surveillance
cameras, agree on rules for visiting premises, and establish a watch, taking into account the interests of each
of the parties.

In the case of settlement of this dispute by a mediation agreement, the parties could include such basic
points as the definition and consolidation of rules of interaction in case of similar situations in the future. At
the same time, the resolution of this corporate dispute through mediation would save time and resources, in-
cluding financial ones. Also, the plaintiff of Bite Product LLP would have avoided losses, and the defendants
would have defended their interests without losing in court.

The United States of America (hereinafter referred to as the USA) can be confidently called one of the
founders of the Institute of modern corporate law. It should be noted that in addition to regulating disputes
between legal entities, this branch of jurisprudence regulates legal relations related to the securities market.

In the United States, corporate disputes are most common in commercial law. It should be noted that in
most cases, these disputes are resolved out of court. The out-of-court procedure is a less formal procedure
compared to the procedure for resolving corporate disputes in the courts. In turn, non-judicial methods make
it possible to significantly relieve the judicial system, while resolving the corporate dispute that has arisen in
a short time [6; 9].

U.S. Judge Elizabeth S. Stong of the Eastern District of New York in the article “Investor and Invest-
ment Dispute Resolution — some notes on the US experience and international experience with Economic
and Commercial Courts” (2022) extensively reviewed the procedure for resolving investor and investment
disputes based on US experience and international practice. Prior to her appointment as a judge, Ms. Stong
actively prosecuted economic and commercial disputes, including investor and investment disputes, in feder-
al and state courts, as well as in arbitration courts. Judge Elizabeth S. Stong notes that the focus is on the cre-
ation of specialized judicial units to handle commercial cases, such as the Commercial Division in New
York, as well as the role of federal courts and diverse jurisdictions. The U.S. judicial system also has special-
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ized courts for complex financial and commercial disputes. At the same time, the same courts consider alter-
native dispute resolution procedures, such as mediation, and emphasize the importance of specialization of
judges and staff [7; 4].

Corporate disputes in the United States are regulated comprehensively. The package of measures in-
cludes such mechanisms as the activities of the legislator to improve corporate law; judicial procedures for
resolving corporate disputes; the activities of state administrative bodies to identify and investigate violations
of corporate legislation; the activities of self-regulatory organizations; the use of alternative dispute resolu-
tion procedures; the formation of public opinion [8; 132]. Consequently, in addition to alternative methods of
resolving corporate disputes, government administrative bodies are also authorized to resolve them in the
United States. The decisions taken by these bodies are quasi-official in nature.

Arbitration and mediation, familiar to Kazakhstani legislation, are the main alternative tools for resolv-
ing corporate disputes in the United States. Arbitration proceedings in the USA have a number of ad-
vantages, such as:

* High speed of corporate dispute resolution;

* No need to use complex regulatory rules and standards about evidence;

« Accessibility of the process in the price aspect;

* The opportunity to choose the optimal composition of the court, which will allow the most effective
and objective consideration of the case;

* Informal atmosphere of the hearings on the dispute;

* There is no mandatory need for the participation of representatives of the parties” [9].

For example, New York has a Code of Arbitration Proceedings. However, there are elements of general
legal proceedings in the arbitration of cases. For example, witnesses to a corporate dispute must take an oath
before testifying. Before signing an arbitration clause, the parties to a corporate dispute must understand the
consequences of considering the case in an arbitration court. For clarity, we want to give a practical example.
The arbitration at the New York Stock Exchange consists of a director and 7 lawyers. As a result, the judges
are selected by the parties to the dispute from the proposed list, which includes brokers and other competent
specialists in the past who can boast of extensive practical experience in the field of corporate governance. It
is noteworthy that there are cases when they are not even lawyers. The procedure for reviewing cases in arbi-
tration in the United States takes place most often at a round table.

There is no uniform legal definition of the term mediation in the United States. Moreover, it has become
both more and less widespread in various regions. It is noteworthy that New York belongs to the latter, that
is, less widespread. For a clearer understanding of this institution of mediation, you can use Article 2(1) of
the Uniform Law on Mediation. According to the specified normative act, mediation is “a process where the
mediator provides comprehensive assistance in communication, as well as negotiations between the parties
to the dispute to reach a voluntary agreement regarding their conflict” [10].

Thus, a comparative analysis of alternative ways of resolving corporate disputes in the Republic of Ka-
zakhstan and the United States is based on several key aspects: legislative framework, mechanisms and prac-
tice of application. Let's take a look at these aspects in more detail.

In Kazakhstan, Alternative Dispute Resolution (ADR) is regulated by the Law on Mediation (2011) and
the Law on Arbitration (2016). These laws regulate the basic forms of ADR. Mediation and arbitration are
used in corporate disputes related to small and medium-sized businesses. At the same time, the Astana Inter-
national Arbitration Center (IAC) and the Astana International Financial Center (AIFC) play an important
role in the development of ADR.

In the USA, the ADR system is significantly developed. Legal institutions such as mediation, arbitration
and judicial mediation (settlement conferences) can be distinguished. The legislative sources for these pro-
cesses may vary from state to state, but in general, the basis for arbitration in the United States is the Federal
Avrbitration Act (1925). It is important to note that arbitral awards are legally binding, and in the case of cor-
porate disputes, such processes often become a standard (precedent) for resolving issues between companies,
investors and shareholders. If we talk about mediation in the United States, it is used at almost all levels of
corporate disputes, from conflicts between shareholders to more complex disputes involving large corpora-
tions and international partners. In some states, mediation is mandatory at the stages of the trial. An im-
portant feature of mediation in the USA is the participation of professional mediators who have deep
knowledge of law and business.

In Kazakhstan, mediation and arbitration continue to gain popularity in legal circles, but there is still a
need to increase confidence in these dispute resolution methods among the corporate sector. The Govern-
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ment of Kazakhstan is actively working to create favorable conditions for the use of ADR tools, including
raising awareness among entrepreneurs and lawyers about the benefits of alternative conflict resolution
methods.

In the USA, ADR has long been a standard practice in the corporate environment (since 1925). Moreo-
ver, the inclusion of arbitration clauses in corporate contracts has become a common practice. The main rea-
sons for the popularity of ADR in the United States is the ability to avoid lengthy court procedures and main-
tain confidentiality. It is also important to note the corporate culture in the United States, which respects the
resolution of disputes out of court, so as not to damage the reputation of companies. American courts active-
ly support ADR and often require out-of-court procedures before the trial begins. This reduces the burden on
the judicial system and helps to resolve disputes faster.

Comparing alternative ways of resolving corporate disputes in Kazakhstan and the United States, it is
undoubtedly necessary to take into account the following distinctive factors:

1. Different legal systems. If the USA is a primordial precedent country of the Anglo-Saxon legal sys-
tem, the source of which is common law, then Kazakhstan belongs to the Romano-German system of law.

2. The history of the formation of corporate law. In the USA, corporate law as a separate institution of
civil law arose and was formed much earlier than in Kazakhstan. This, in turn, is of great importance in the
formation of alternative ways to resolve corporate disputes.

3. The state structure. The United States is a federal republic that consists of 50 states. There are certain
peculiarities in the jurisdiction of each state. Even the procedure for resolving corporate disputes may differ
from one state to another. Whereas, according to the Constitution, the Republic of Kazakhstan is a unitary
state.

Of course, these factors may raise a logical question: then what is the point of comparing the approach-
es of alternative ways of resolving corporate disputes in two completely different countries? The following
logical answers can be given to this question.

Firstly, in Kazakhstan, the possibilities of implementing some norms of the Anglo-Saxon legal system
governing the resolution of corporate disputes are currently being very vigorously discussed. This is con-
firmed by the quite successful activities of the Astana International Financial Center and its court, operating
on the principles of common law.

Secondly, both countries are democratic. The only difference is that the Republic of Kazakhstan is a
much younger country compared to the United States.

And finally, both the United States and Kazakhstan are supporters of the dynamic development of alter-
native ways to resolve corporate disputes. A vivid confirmation of this is the fact that it was in the USA that
the institute of mediation first appeared exactly in the understanding that we introduced it into the legislation
of Kazakhstan.

However, even in the United States, there are corporate disputes that could not be resolved out of court.
One of the most high-profile examples of a protracted corporate dispute in the United States is the multi-year
litigation between commercial giants such as Apple and Epic Games. We believe that these companies do
not need to be presented. This corporate dispute began in 2020 and continues to this day. The plaintiff is Epic
Games, which is the developer of the Fortnite game. Epic Games’ main claim is that Apple charges a 30 %
commission on every online purchase on the App Store platform. In order to circumvent the commission,
Epic Games is introducing an alternative payment system for users. Apple's response was not long in com-
ing. They immediately removed the Fortnite game from the App Store platform. The main argument of Epic
Games in the trials was that they accused Apple of unfair monopolistic behavior. According to Epic Games:

1) Apple maliciously uses its dominant position on marketplaces;

2) Aggressively targets and imposes unfavorable conditions on mobile app developers;

3) Suppresses competition.

In relation to this corporate dispute, the judge comes to the following decision (September 2021):

1. Apple was not recognized as a monopolist.

2. Apple should allow mobile app developers to allow alternative payment systems and include links to
alternative payment systems.

However, both Apple and Epic Games, having disagreed with the decision of the court of first instance,
file an appeal. For the Apple giant, this dispute is of great importance, since further rules of operation, in-
cluding the procedure for charging a commission on the App Store marketplace, depend on the outcome of
this case. As a result, Apple may lose significant revenue from purchases of online products, including gam-
ing applications. This corporate dispute is of great importance in general for the digital content industry and
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online stores, since the final outcome of this dispute may form the basis of an American precedent and in the
future regulate legal relations between owners of online platforms and developers of mobile applica-
tions [10].

Another high-profile, protracted and expensive dispute in the history of the corporate world can be
called litigation between two mobile giants Apple and Samsung. The dispute between the main tech compa-
nies has become an occasion for discussion and observation not only by IT specialists, but also by corporate
lawyers, lawyers, and ordinary fans of these companies. The essence of the dispute lies in patent violations
and copyrights related to smartphone technology. We would like to immediately note the fact that the case
was settled by a mediation agreement. The plaintiff, Apple, accused Samsung of violating copyrights, name-
ly patents. According to Apple's arguments, the defendant uses the design and interface of Apple
smartphones in bad faith. In turn, Samsung claimed a violation of its patent rights. A large-scale process be-
tween these two companies began in 2011. Apple has demanded damages for copyright infringement. The
whole world was watching this large-scale corporate conflict. In the course of court proceedings, court deci-
sions were rendered in favor of one side, then in favor of the other. According to the initial court decision,
Apple was awarded more than $1 billion. However, by another decision, this amount was reduced. As a re-
sult, each side of the corporate dispute has incurred significant costs, of course, including reputational ones.
After many years of litigation, appeals, and contesting compensation amounts, the parties came to a decision
to settle this dispute through mediation. And only in 2018, Apple and Samsung reached a mediation agree-
ment. Of course, the terms of this agreement remained confidential. But most importantly, both sides have
renounced their claims against each other [11].

Based on the analysis of the American experience in resolving corporate disputes, the main key positive
aspects of mediation can be identified. They are as follows:

1. Reduction of legal costs. In the USA, legal support in court is a very expensive service. Resolving a
corporate dispute through mediation significantly reduces court costs.

2. Maintaining business relations between the parties. Any competitors, despite market competition, co-
operate on cybersecurity and other production issues. Also, the settlement of a dispute through mediation can
significantly increase trust in each other and reduce the intensity of the conflict.

3. Saving time. Meditation has enabled many U.S. companies to settle disputes faster, as opposed to
lawsuits that have dragged on for several years.

We consider it is necessary to recall one of the most high-profile and protracted corporate disputes in
the Republic of Kazakhstan. This dispute is also notable for the fact that it ended with the signing of a set-
tlement agreement relatively recently: in July 2024. We are talking about a corporate dispute between the
Government of Kazakhstan and Moldovan businessmen-investors Anatol Stati and Gabriel Stati. This corpo-
rate dispute lasted about 14 years. Among the people, this dispute even has its own name — “The Matter of
the Stati”. The essence of the dispute is as follows: in 2010, the Kazakh side accused investors of violating
tax legislation, namely, evasion, as well as violation of national conditions for the operation of oil fields. At
that time, the subsoil users owned oil and gas assets. The initiators of the litigation were Anatol and Gabriel
Stati, who lost control of oil and gas assets and began a protracted series of international arbitration proceed-
ings. The main requirement of the Article is the payment of $500 million by the Kazakh side.

Another feature of this corporate dispute is the fact that it covers the jurisdiction of several countries.
By the way, the businessmen themselves are Moldovan citizens, the dispute was considered by the Swedish
arbitration court, the defendant's side is the Kazakh Government. In July 2024, the corporate dispute ended
with the signing of a peace agreement. The terms of the agreement are non-public and remain confidential.
The only known fact is that the terms of the settlement agreement received support from Tristan Oil's credi-
tors. This company has previously participated in the development of Kazakhstan's oil fields. The settlement
of this dispute by the international arbitration court and the conclusion of its settlement agreement, of course,
strengthened the investment climate in Kazakhstan, as well as attracted the attention of large foreign inves-
tors.

However, the Stati themselves claim the opposite fact. To the media and the public, they declare their
winnings in this lawsuit. The closed nature of the resolution of this corporate dispute allows the parties to
maneuver when making public statements. But the fact remains indisputable that in Kazakhstan, both domes-
tic and international corporate disputes have begun to be resolved by alternative methods, which naturally
shows the positive practice of using such international institutions as arbitration and mediation.
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Conclusions

Summing up the results of a comparative analysis of alternative ways of resolving corporate disputes in
the Republic of Kazakhstan and the United States, we would like to note that both countries demonstrate the
importance of such legal instruments as arbitration and mediation. At the same time, the United States has a
more developed and complex ADR system, which is deeply integrated into corporate and legal structures and
is practically inseparable. Kazakhstan, in turn, is at the stage of active implementation of these methods, es-
pecially through the AIFC platforms and other arbitration institutions, which makes ADR a promising direc-
tion for the country's corporate sector.

Based on the above, we have come to the following conclusions:

1) Consider the possibility of legislating the binding nature of arbitration clauses in the Republic of Ka-
zakhstan, applying the practice of the United States.

2) To develop in the Republic of Kazakhstan a legislative procedure for the immediate execution of ar-
bitral awards. This proposal can be implemented on the basis of enforcement proceedings by analogy with
the norms of the Law of the Republic of Kazakhstan on enforcement proceedings and the status of bailiffs.

3) Create a pool of professional arbitrators specializing in corporate dispute resolution in the Republic
of Kazakhstan. Professional arbitrators should first of all aim at the peaceful settlement of a corporate dispute
by successfully applying alternative methods.

These proposals will allow for more active use of alternative ways of resolving corporate disputes,
which in turn will generate a positive trend as a reduction in the burden on judges in the Republic of Kazakh-
stan, as well as an increase in the effectiveness of alternative ways of resolving corporate disputes.

References

1 IllaiimenoBa A.b. OmbIT 3apyOeXHBIX CTpaH MO NMPHUMUPEHUIO CTOPOH IPakJaHCKO-TIPABOBOTO CIIOpa: Ha MPHMEPE €BPOICH-
ckux crpat / A.B. lllaiimenosa // BectH. Kaparana. yu-ta. Cep. ITpaBo. — 2019. — 93. — Ne 1. — [DnekrpoHHsIii pecypc]. — Pe-
xum gocryma: https://law-vestnik.ksu.kz/index.php/law/article/view/33/20

2 Baikenzhina Sh.T. Mediation as a tool for the settlement of civil legal disputes /Sh.T. Baikenzhina, G.A. II’yassova
// Bulletin of the Karaganda University. Law Series. — 2015. — No 1(77). — P. 113-119. — [Electronic resource]. — Access mode:
https://law-vestnik.ksu.kz/index.php/law/issue/view/22/22

3 Civil Procedure of the Republic of Kazakhstan. Unofficial translation. — [Electronic resource]. — Access mode:
https://online.zakon.kz/lawyer?m=s#text=%D0 %B3 %D0 %BF%D0 %BA%20 %D1 %80 %D0 %BA&spos=1&tSuffix=1&swhere
=3&baseld=1

4 Code of the Republic of Kazakhstan dated December 25, 2017 No. 120-VI “On taxes and other mandatory payments to the
budget (Tax Code)”. Unofficial translation. — [Electronic resource] — Access mode: https://online.zakon.kz/lawyer?
m=sttext=%D0 %BD%D0 %B0 %D0 %BB%D0 %BE%D0 %B3 %D0 %BE%D0 %B2 %D1 %8B%D0 %B9 %20 %D0 %BA%DO0
%BE%D0 %B4 %D0 %B5 %D0 %BA%D1 %81&spos=1&tSuffix=1&swhere=3&baseld=1

5 Cyne6usiii kabuner Pecriydnuku Kazaxcran. — [DnektpoHHsIi pecype]. — Pexxum focryna: https://office.sud.kz/

6 AsbpTepHaTHBHBIE MeEXaHHM3MBI paspemeHus cnopoB. O03op 3apybexsoro ombita. — Tamkent, 2017. —
[DnexrponnbIit pecype]. — Pexum JOCTyTa: https:
IIwww.undp.org/sites/g/files/zskgke326/files/migration/uz/un_uzb_Alternative_dispute_resolution_mechanisms_rus.pdf

7 Crour D. Pa3perenne criopoB, CBI3aHHBIX ¢ HHBECTOpaMu 1 MHBecTUnusMu. Hekoropslie 3ametkn 06 ombite CIIA n Mex-
JYHapOJHOM OIIbITE PabOThl ¢ SKOHOMHYECKUMHU M KomMMepyeckumu cyaamu / O. Cronr. — 2022. — [DnektpoHHsIH pecypc]. -
Pexum JOCTYyTIA: https://sud.kz/sites/default/files/pagefiles/razreshenie_sporov_svyazannyh_s_investorami_i_investiciyami_-
_opyt_ssha.pdf

8 AmnnpeeBa A.P. [IpaBoBoe perynupoBaHue KOPIOPATUBHBIX KOH(IUKTOB B 3apyOeKHBIX CTpaHax (Ha mpumepe Bemukoopu-
tanun u CIHIA) / A.P. AunpeeBa. — [DnexTpoHHBIH pecyp]. — Pexum mocryma: https://cyberleninka.ru/article/n/pravovoe-
regulirovanie-korporativnyh-konfliktov-v-zarubezhnyh-stranah-na-primere-velikobritanii-i-ssha.

9 USA Uniform Mediation Act. — [Electronic resource]. — Access mode: https://heinonline.org/HOL/LandingPage? han-
dle=hein.journals/eznlwrw24&div=6&id=&page=

10 Summerfield R. Artificial intelligence for alternative dispute resolution / R. Summerfield. — [Electronic resource]. — Ac-
cess mode: https://www.corporatedisputesmagazine.com/artificial-intelligence-for-alternative-dispute-resolution

11 Lee J. The Apple Patent Fight Between Apple and Samsung: Interviews with Korean and Korean-American Attorneys
/ J. Lee. — [Electronic resource]. — Access mode: https://www.law.uci.edu/centers/korea-law-center/news/klc-samsung-apple.pdf

120 BecTHuk KaparaHgmMHCKoro yHmBepcuteTa


https://law-vestnik.ksu.kz/index.php/law/article/view/33/20
https://law-vestnik.ksu.kz/index.php/law/issue/view/22/22
https://online.zakon.kz/lawyer?m=s#text=%D0%B3%D0%BF%D0%BA%20%D1%80%D0%BA&spos=1&tSuffix=1&swhere=3&baseId=1
https://online.zakon.kz/lawyer?m=s#text=%D0%B3%D0%BF%D0%BA%20%D1%80%D0%BA&spos=1&tSuffix=1&swhere=3&baseId=1
https://online.zakon.kz/lawyer?m=s#text=%D0%BD%D0%B0%D0%BB%D0%BE%D0%B3%D0%BE%D0%B2%D1%8B%D0%B9%20%D0%BA%D0%BE%D0%B4%D0%B5%D0%BA%D1%81&spos=1&tSuffix=1&swhere=3&baseId=1
https://online.zakon.kz/lawyer?m=s#text=%D0%BD%D0%B0%D0%BB%D0%BE%D0%B3%D0%BE%D0%B2%D1%8B%D0%B9%20%D0%BA%D0%BE%D0%B4%D0%B5%D0%BA%D1%81&spos=1&tSuffix=1&swhere=3&baseId=1
https://online.zakon.kz/lawyer?m=s#text=%D0%BD%D0%B0%D0%BB%D0%BE%D0%B3%D0%BE%D0%B2%D1%8B%D0%B9%20%D0%BA%D0%BE%D0%B4%D0%B5%D0%BA%D1%81&spos=1&tSuffix=1&swhere=3&baseId=1
https://office.sud.kz/
https://www.undp.org/sites/g/files/zskgke326/files/migration/uz/un_uzb_Alternative_dispute_resolution_mechanisms_rus.pdf
https://www.undp.org/sites/g/files/zskgke326/files/migration/uz/un_uzb_Alternative_dispute_resolution_mechanisms_rus.pdf
https://sud.kz/sites/default/files/pagefiles/razreshenie_sporov_svyazannyh_s_investorami_i_investiciyami_-_opyt_ssha.pdf
https://sud.kz/sites/default/files/pagefiles/razreshenie_sporov_svyazannyh_s_investorami_i_investiciyami_-_opyt_ssha.pdf
https://cyberleninka.ru/article/n/pravovoe-regulirovanie-korporativnyh-konfliktov-v-zarubezhnyh-stranah-na-primere-velikobritanii-i-ssha
https://cyberleninka.ru/article/n/pravovoe-regulirovanie-korporativnyh-konfliktov-v-zarubezhnyh-stranah-na-primere-velikobritanii-i-ssha
https://heinonline.org/HOL/LandingPage?handle=hein.journals/eznlwrw24&div=6&id=&page
https://heinonline.org/HOL/LandingPage?handle=hein.journals/eznlwrw24&div=6&id=&page
https://www.corporatedisputesmagazine.com/artificial-intelligence-for-alternative-dispute-resolution
https://www.law.uci.edu/centers/korea-law-center/news/klc-samsung-apple.pdf

Alternative ways of resolving corporate...

III.T. baiikenxkuna, 3. KOXHeBUUyC

Ka3zakcran Pecnmy0aukacsl MeH AKII-Tarbl KOPNOPaTUBTIK JayJaapabl
eIy /IiH 0ajgaMaJibl TICLIIepi: CaJabICTHIPMAJIBI TAJAAY

Maxkamana Kazakcran Pecrmy6mukacst Men AKII-Tarbl koprmopaTHBTIK JaynapAbl INENTyAiH OamaMaiis
tocinaepinin (ADR) kypannapblHa caJpICTBRIpMaibl Talnay Kypri3ingi. byn 3epTreymiH MakcaTsl eki eNnfiH
MeIUalUsSHBI, TOPETIKTI )KoHE KOPIOPATHBTIK cananarsl 6acka na ADR-tetikrepi KongaHy TociiaepiHAeri
HETi3r1 albIpMaIIbUIBIKTAp MEH YKCACTHIKTAp/bl aHbIKTay. OChIFaH OaillaHBICTHI eKi ropucaukimaga na ADR
KOJIIaHYbIH 3aHHAMAbIK Ke3[epi, MeXaHu3MIepi MeH TaxipuOeci 3eprrenai. 3epTTeyne KapacThIPbUIFaH
HETI3T1 9flic peTiHge MeAnanus MeH apOUTPaKAbl SMIIMPUKAIIBIK CAJBICTHIPY KOJIAHBUIIBL, ONApAbI op enje
perTey JKoHE CHTi3y epekmlenikrepiHe Oaca Hazap aymapbUinsl. 3eprrey HoTmkenepi AKII-tarsr ADR
JKylecl KOpIIOpaTHBTIK MHpoIecTepre TEPeH CSHIeH JKoHE KOPIIOPATHBTIK Iayiapisl IIeNly YIIH KeHiHeH
KOJIIaHBUTa#bl JleTeH KOPBITBIHIABI JKacayFa MyMKiHaik Oepemi. Kasakcranma, kepiciame, ADR
KOPIIOPaTUBTIK CErMEHTTE OHIIA CEpIiHJI eKIiH KepceTyne emec. Anaima, YKiMeTTiH Oactamanapsl MeH
XaNbIKApalblK CTaHAAPTTapAbl €Hri3y apKbUIBl OH e3repicTep KepceTyae. 3epTTeyAiH  Herisri
KopeIThIHABUIapEl  Kazakctanmarsl ADR-re  MemiekeTTiK Koijay MEH CEHIMALUTKTI  apTTHIPYABIH
MaHBI3ABUIBIFBIH, COHal-aK ockl omictepai AKII-Ta y3ak Mep3iMai KOIJaHyIbIH TaOBICTBUIBIFBIH aTall 6TYTe
Oomampl. 3epTTeyneri calbICThIpMaibl Tajnaay KasakcTaHHBIH KOPHOPATHUBTIK Jayiapisl OajaMaibl IIenry
JKYHeECIH oJ1aH api )KeTUIIpY YINiH aMepUKaHABIK TXKipHOeaeH OH acHeKTiIepAi ajla alaThIHBIH KOPCETTi.

Kinm ce30ep: KOpHOpaTUBTIK Jnay, OajgaMa OJiC, COTTaH THIC TOPTIll, TOPETIK, MEAUAIMs, KEIicco3, COT,
HIemiM, KelticiM, Ou3Hec, a3aMaTThIK iC.

III.T. baiikenxuna, 3. KOxHeBuayc

AJIbTepHATHBHBIE cNIOCO0bI pa3penieHUs KOPIOPATHBHBIX CIIOPOB B
Pecny0oinke Kazaxcran u CILIA: cpaBHMTEJIbHBIN aHATH3

B crarse npoBeneH cpaBHUTENBHBIA aHAIN3 HHCTPYMEHTOB albTEPHATHBHBIX CIIOCOOOB pa3peIeHust KopIo-
patuBHBIX criopoB (ADR) B PecnyOmuke Kazaxcran m CIIA. Llenp naHHOTO HMCCIEIOBaHHMS — BbISBICHHE
KJIFOUEBBIX PA3IMYMMA M CXOJCTBA B MOJIXOJAX ABYX CTPaH K IIPUMEHEHHUIO MEIUallUu, apOUTpaxa U JPyrux
ADR-MexaHH3MOB B KOPIIOPAaTHBHOHM cdepe. B 3Toli cBs3u ObUIM M3y4eHBI 3aKOHOAATEIbHBIE HCTOYHHKH,
MEXaHM3MBbl U TpakTHka npumeHeHus ADR B obeux ropucaukuusx. Mcnonabp3oBanock SMIUPUYECKOE CPaB-
HEHUe MeIWallM WM apOWTpaka, ¢ aKIEHTOM Ha OCOOEHHOCTH MX PETYIMPOBAaHMS U BHEAPCHUS B KaKIOH
cTpaHe. Pe3ynmbTaThl HccenoBaHUs MO3BOJIAIOT cenaTh BEBOA, yTo cucteMa ADR B CIIIA riy6oko uHTET-
pHpOBaHa B KOPIIOPATHBHBIE POIECCH U IMTUPOKO MPHUMEHSISTCS IS pa3pelleH s KOPIIOPaTHBHBIX CIIOPOB. B
Kazaxcrane, Hanpotus, ADR B KOpHOpaTHBHOM CerMeHTEe pa3BHBaeTCA HE Tak AMHAMHYHO. OTHAKO yCIel-
HO TIPOABUTAETCS Yepe3 MPaBUTEINLCTBEHHBIC HHHUIMATHBEI M BHEIPEHHE MEKTYHAPOJHBIX CTaHAApTOB. B ka-
YeCTBE OCHOBHBIX BBIBOJIOB B HCCIEJOBAaHMM MOXKHO OTMETHTH BaXKHOCTb TOCYJApCTBEHHON HOIJEPKKH U
nosblmeHus gosepust k ADR B KazaxcTane, a Taxke yCHEIIHOCTb JOJITOCPOYHOIO UCIOIb30BAHUS 3TUX Me-
tonoB B CIIHA. ABTOpamu oTMedeHo, 4To Ka3axcTraH MOXeT U3BjIeUb MOJOXKUTEIbHbIE aCEeKThl U3 aMepu-
KaHCKOTO OIbITa Ul JaJbHEHIIEro COBEPILIEHCTBOBAHMS CBOEH CHCTEMBbI albTEPHATUBHOIO pa3pelleHHs
KOPIIOPaTUBHBIX CIIOPOB.

Kniouesvie cnosa: KOPIIOPAaTHBHBIN CIIOpP, aNbTEPHATUBHBINA METOM, BHECYHNEOHBIH TOPSANOK, apOUTpaxk, Me-
JIMAIFs, IEPETOBOPEL, IIOCPEAHIIECTBO, CYJI, CyAeOHOE pelIeHne, CoTIallleHie, ON3HeC, IpakAIaHCKOe JIETO.
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