https://doi.org/10.31489/20241.4/88-95 IMonyuena: 22 aBrycra 2024 r.| I[Ipunsra: 25 centsops 2024 r.

VK 343.2/.7

T.E. Capcenbacs”

Yuueepcumem Hapxos, Anmamel, Kazaxcman
(E-mail: talgat.sarsenbayev@narxoz.kz)

ORCID [D: https://orcid.org/0009-0004-7880-5922

Yro/10BHO-TIPABOBOE 3HAYEHHE TEPMUHOB «0e33a 1M THBII
U «3aBHCHMbI OT BHHOBHOI'0»

Ilenpro HampcaHMs JaHHOM CTATBU SIBISIETCS aHAIM3 YrOJOBHO-TIPABOBOTO 3HAYCHUSI TEPMUHOB «O€33aIlInT-
HBI» U «3aBHCHMBIH OT BUHOBHOTO» B YTOJIOBHOM 3aKOHOAaTenbcTBe Pecmybmuku Ka3axcraH, BBIIBICHHE
npo6sieM UX MPaBONMPHMEHEHMS U Pa3paboTKa MPeUIoKEHUH 0 COBEPIICHCTBOBAHHUIO JEHCTBYIOMIETO 3aK0-
HOZATENbCTBAa. ABTOPOM JaH 0030p HEOAHO3HAYHOMY TOJIKOBAHHMIO TEPMHHOB, KOTOPBIE HCIIOJIB30BAaHBI B
TEKCTax JIEHCTBYIOMIEr0 YrOJIOBHOTO 3aKOHOAATENbCTBA. B X0e HammcaHus CTaThH IPOBEICH CPaBHUTENb-
HBI aHaJIM3 TEPMUHOB «0€33aIlUTHBII» U «OECIIOMOIIHEINY, BBISBICHEI TPOOJIEMEI ITPU ONPEIeNICHUH TTOH -
THUSI «3aBUCHMOCTH OT BHHOBHOTO». Pe3ynbTaThl Hccie0BaHus I0Ka3anu HeoOX0JUMOCTh OoJiee YeTKOTo 3a-
KOHOJIATENIFHOTO OIIPE/ICNICHUS] TEPMHHOB «0e33alIUTHEINY U «3aBUCUMBIH OT BHHOBHOTO» JUISl 00eCIeYeHH s
€IMHOO0Pa3HOTO HPMMEHEHHs] YTOJOBHOTO 3aKOHA ¥ 3alUTHl MOTEPIEBIINX. ABTOPOM INPEIJIOKEHBI KOH-
KpETHbIE PEKOMEH/AINH 10 yTOYHEHUIO 3aKOHOAATEIbHBIX HOPM M COBEPIICHCTBOBAHMIO NIPAaBOIPHUMEHH-
TEJIbHOMN MPAKTUKU.

Knrouesvie cnosa: MaloleTHNAN, OCCIIOMOIIHBIN, 0€33alUTHBIA, JUI0, 3aBUCUMOE OT BUHOBHOTO, MCIIOJIb30-
BaHME MaTEpUATLHOMN WM HHOHM 3aBUCHMOCTH, UCTIOIB30BAHUE 3aBUCHMOTO TIOJI0KEHHS.

Beeoenue

[IpoBoMMast B cTpaHe mpaBoBasi peopma MOBJIEKIIA TPUHATHE OOJBIIOr0 KOJIMYEeCTBAa 3aKOHOB U HC-
TIOJIb30BaHUE FOPUINYECKN 3HAYUMBIX TEPMHUHOB, B TOM YHCJIE B c(hepe YTOJIOBHOTO 3aKOHO/IaTENbCTRA.

[TpumeuaTensHO, YTO BCE BpeMeHa 3aKOHOJIATE)Ib M HAYYHOE COOOIIECTBO YACISUIN MOBBIIICHHOE BHU-
MaHUE U MPUAABAIN 0CO00€ 3HAUCHHE TEPMHUHOJOrMM 3akoHa. «[lo cTeneHu pa3paOOTaHHOCTH IOpHUINYE-
CKO# TEPMHUHOIJIOTHU MOXXHO CYIUTh 00 YPOBHE IOPUANYECKON KYJIbTYPBI M OTHOIICHHUS K 3aKOHY B CTpaHE.
JIMHrBUCTHYECKUE UCCIIe0BaHus, 1o MHeHHI0O M.B. KocTpoBoii, B 00acTu s3bIka 3aKOHA B IIEJIOM H B Ce-
pe IOPUINYECKONH TEPMUHOJIOTHH HEOOXOIMMBI, U OHU JOJDKHBI ObITh HAIPaBJICHbI HA PEIICHHUE MPaKTHYC-
CKHX 3a]1a4, BOSHUKAIOLIUX B MPOLECCE 3aKOHOAATENBHOU nesrenbHocTy [1; 77].

HecMoTpst Ha 3HAUMTENBHBINA POTPECC B PA3BUTHH YTOJIOBHOTO 3aKOHOJATEILCTBA, PSAJl TEPMHUHOB TI0-
MpEKHEMY BBI3BIBACT 3aTPYJHEHHS B IPABONPUMEHUTEIHHOW TpakTuke. OTCYTCTBHE YETKOTO 3aKOHOJIa-
TEILHOTO OIpENeNiCHUs U HEOJHO3HAYHAsl TPAKTOBKA TAKWX MOHSTHA B HAYYHOW JHTEpaType MPUBOIAT K
Pa3IMYHBIM TOJIKOBAHHSM B Cy/IeOHOH MPAKTHKE, YTO, B CBOIO OYEPE/b, MOXKET MOBIUATH HA MPABUIHHOCTD
KBATU(HUKAIMKA YTOJOBHBIX TPABOHAPYIICHWNA W HAa3HAYCHHE CIPABEIIMBOTO HakaszaHws. HeompeaemeH-
HOCTh B IIOHHMMAaHHUH HE TOJBKO 3aTPYAHSIET pabOTy MPaBOOXPAHUTEIBLHEIX OPTAaHOB, HO U MOXKET TIPHBOIUTE
K HApYIICHUIO NPaB MOTEPIICBIINX.

Lens uccnenoBanuss — aHaIU3 YrOJOBHO-TIPABOBOTO 3HAYCHHS TEPMUHOB «O€33aIlUTHBIN U «3aBUCH-
MBIH OT BUHOBHOTO» B YT'OJIOBHOM 3aKOHOaTenbCcTBe PecyOnmku KazaxcTan, BeIABIICHHE TPOOIEM X TIpa-
BOIPUMEHEHUS U Pa3padoTKa MPEI0KESHHUN TI0 COBEPIIICHCTBOBAHHIO JICHCTBYIONIETO 3aKOHOIATEIbCTBA.

Memoovr u mamepuans

[Ipn HanmycaHWM CTAThU UCIONH30BAH JOKTPUHAIBHBIM MOHHUTOPHHT, KOTOPBHIA BKIIIOUAeT B ceOs cuc-
TeMaTHYEeCKHA 0030p NEHCTBYIOMIETO YTOJOBHOTO 3aKOHOJIATENbCTBA. V3ydas TEKCTHI cTaTel yrojloBHOTO
kozxekca PecriyOnuku Kazaxcran, ObUTH BBISIBIEHBI HECOOTBETCTBHSI, KOTOPBIE CO3Jal0T OCHOBY JUIA MOCHE-
JYIOLIEro aHaInu3a.

" AsTop-koppecrongent. E-mail: talgat.sarsenbayev@narxoz.kz
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Hcnonb30BaHbl TaKue METOMBI, KAK aHAIH3 JIMTEPATYPhl U HAYYHBIX MCCIICIOBAHUIA, BEIPAXKCHHBIC B 00-
30pe CYIIECTBYIOIINX 3HAHUHA U OTBITA B 00JACTH TAPMOHU3AIUH IOPUINIECKON TEPMUHOIOTHH U ayTEHTHY-
HOCTH TEKCTOB 3aKOHOB. AHAaJIHM3 JUTEPATYPHl MMO3BOJIMI ONMPEAETUTh dPPEKTUBHBIEC MOAXOIBI, METOAHUKH,
KOTOPBIC MOXKHO aJIJalITUPOBATh U MPUMEHUTH B Pa3pabOTKE U3MECHEHHH U JIOTIOJIHEHUH B ICHCTBYIOIEE YIo-
JIOBHOE 3aKOHOJATEIHCTRO.

[IpumeneH MeTox cpaBHHUTENBHOTO aHanm3a. OH MMO3BONIMII CPABHUTH JCUCTBYIOIIEE YTOJIOBHOE U YTO-
JIOBHO-TIPOLIECCYAIHOE 3aKOHOJATEIbCTBO, IOMOT B PEUICHUH MPoOIeM HECOrJIaCOBAHHOCTH TEKCTOB 3aKO-
HOB. JIJIs 3TOT0 MPOBEJICH aHAIN3 IOPUIUICCKUX TEKCTOB CTATEH, YTO TIO3BOJIMIIO BHISIBUTH CHEIH(UUSCKUC
OIMOKYU ¥ HECOOTBETCTBHSL.

Ha ocHOBe MOKTpHWHAIBHOTO M CPaBHHUTENHHOTO aHAN3a MMOCPEACTBOM HCIOIB30BAHHUS METO/A CTaH-
JapTU3alliy TEPMUHOJIOTHH TIPEUIOKEHA eUHAs IOPUIUYECKass TePMUHOJIOTH. DTO 00ECIICYUT MMOCIIeI0Ba-
TeJIHHOE MCTIOIh30BAHNE TEPMUHOB BO BCEX TEKCTAaX IO YTOJIOBHOMY IPAaBY.

Pesynomamoi

B pesynbTaTe nmpoBeeHHOTO UCCIEAOBAHMS YCTAHOBJICHO CIIEIYIOIICE.

1. TepMHUHBI «O€33aLTUTHBINY» U «3aBUCUMBIA OT BUHOBHOTO» HYXKIAOTCS B 0OJIee YETKOM 3aKOHOJa-
TENBHON pernameHTanuu. lIpeaaraercs yTo9HNUTE ONpeiesieHne STUX TEPMUHOB, pa3paboTaTh KPUTEPUHU MX
OIICHKH B KOHKPETHBIX IIPABOBBIX CUTYAILIUAX U BHECTH COOTBETCTBYIOIINE U3MEHECHUS B YTOJIOBHBIA KOJIEKC
Pecny6nuku Kazaxcran.

2. llpemnaraercs mpu pacciaeoBaHUH YTOJIOBHBIX JIeJ AOMOTHUTENHFHO JOKa3bIBaTh «0€33aIUTHOCTEY,
«3aBUCHMOE OT BUHOBHOTO COCTOSIHHEY, KMCIIONB30BaHIE MaTepHaaTbHOMN FITM HHOM 3aBUCHMOCTI, a TAKKE
«HAXO0KJICHUE B 3aBUCHMOM ITOJI0KCHHM.

Obcyscoenue

KauecTBo paccnemoBaHus MpecTyIUIEHNH, 0OecTieueHIe MPaB U 3aKOHHBIX HHTEPECOB YUYACTHUKOB IPO-
1ecca, CO3JIJaHUe JIJIsl HUX JIOTIOJHHUTEIBHBIX TaPaHTUH B X0JIe CyIOIPOU3BOJICTBA HANIPSIMYIO 3aBHCAT OT Ka-
YeCTBa MPUMEHSIEMON TEPMHUHOJIOTHU. «YTIOTPEOJICHUE B YTOJIOBHOM 3aKOHE MOHATHBIX M OJHO3HAYHBIX TEP-
MUWHOB JIeJIaeT SICHBIM TEKCT YTOJIOBHO-TIPABOBOM HOPMBI, UCKITFOUYAET PACHIMPUTENLHOE HITH HHOE TOJIKOBAaHUE.
[lo 37O MpUYMHE TEPMHUHBI, YIOTPEOJIIEMbIE B YrOJIOBHOM 3aKOHE, JOJDKHBI OBITh MPEJCIbHO TOYHBIMHU U
yeTkumm». [2] [loHsATHO, 4TO «ueM coBeplIeHHee S3bIK MpaBa, TeM JeCTBEHHee 3aKOH, TeM 0ojee 4eTKO U
[IIyOOKO OH PeryaupyeT OOIECTBEHHBIE OTHOMIEHHS. [3]

Opnako He Bce Tak mpocto. CyneOHO-ClIeICTBEHHAs MPAKTHKAa CBUACTENLCTBYET O HAIMYWU B JCHCT-
BYIOILIEM YT'OJIOBHOM 3aKOHOJIATEJIbCTBE TEPMUHOB, BBI3BIBAIOIIMX 3aTPYIHCHUS B MPABONPUMEHHUTEIILHOU
MPAaKTUKE ¥ HEOJAHO3HAYHOE UX TOJIKOBAaHUE.

He cayuaiino K.-JK.K. TokaeB oTMeTHI, 4TO «3aKOHOTBOPUYECKHM ITpoLiecC ACHCTBUTEIBHO HYXKJIAETCS B
COBEPIICHCTBOBAHUH. 3/1eCh HEMaJIo MpobiieM, TPeOYIOIMIUX OTKPBITOT0, MPOPEeCCHOHANEHOTO 00CyKaeHus. B
KOHIIC KOHIIOB, OT Ka4yeCTBa 3aKOHOJIATEIbHON CHCTEMbI TOCYJapCTBa B PEIIAONICH CTEIICHH 3aBUCUT 0Jiaro-
MONTy4re ero TpakaaH. HacKoJIbKO COBEpINIEHHBI HAIM 3aKOHBI, HACKOJIEKO OHH TIOHATHHI TpakaaHam Kazax-
cTaHa? DTOT BONPOC TpedyeT AeTATLHOTO OCMBICIEeHHUs. bpocaercs B Ta3a OTCyTCTBHE B HUX KOHIIENTYalbHO-
IO BUJCHUS TEKYIMX MOMEHTOB M MEPCIIEKTUBHBIX TEHCHIIMM B Pa3BUTHHU rocyaapcTBa. Hekorophlie 3aKOHBI
CTpa/IaloT KaK BHYTPESHHUMHU MMPOTHBOPEUYHSIMH, TaK M OTCYTCTBHEM COATaHCUPOBAHHOCTH MEX Ty coOor. OHO
Y TO XK€ SIBJICHHE 3aKOHBI MOTYT TPAKTOBATh MO-pazHOMY» [4].

OueBHIHO, YTO TaKas CUTYaIlUs BbI3bIBACT HEOOXOAUMOCTh PEBU3HU OTACIBHBIX HOPM U TEPMHUHOB YIO-
JIOBHOT'O 3aKOHO/IAaTEJILCTBA C LIEJIbIO MX OLIEHKHU U MPABUIILHOTO ITOHUMAHMSI.

Tax, ofHIM U3 0OCTOSITEIBCTB, OTATYAIOIIAX YTOJIOBHYIO OTBETCTBEHHOCTh U HaKa3aHUE, BHICTYIIAET CO-
BEpIIIEHHE YTOJIOBHOTO MPABOHAPYIICHHUS «8 OMHOUIEHUU MATOAEMHe20, 0py2020 0e33auumno2o uiu Oecno-
MOWHO20 YA MO0 TuYa, HAxo0aue2ocs 6 sagucumocmu om eurosnozo» (1. 7 4. 1 cr. 54 YK PK).

CerofHs MOXXKHO KOHCTaTUPOBaTh, YTO CPEAM YYCHBIX-IOPHUCTOB M B CYyJIeOHO-CIICJICTBEHHON TPaKTHKE,
YK€ €CTh CIIOXKHBILIEECS TMOHATUE W KPUTEPUH OLIEHKH «MAIONEMHe20» U «OeCHOMOUHO20 COCMOSHUSA HOmep-
nesuiecoy». OMHAKO ATO «HE MCKIIIOYAET HAJIMYME HAYYHO-TTPAKTUYECKUX MPOOJIEeM, CBA3AHHBIX C «MaJIOJIET-
HUM» W/HIH «OSCIIOMOIIHBIM COCTOSTHUEMY U OHH CHSATBI C TIOBECTKH JHs» [5; 13].

Ho yronoBHO-TIpaBOBBIE MOHATHUS «O€33aUUMHO20» N «IUYA, HAXOOAWE20CA 8 3A8UCUMOCTIU O GUHOG-
HO20» B HayKe yroJOBHOTO 3aKoHOaTenbcTBa Pecyonmuku Kazaxcran ocranuch 6e3 mommkHOTO BHUMaHusA. K
COXKaJICHHIO, HET HU OJJHOTO CHENHAIbHO MPOBEACHHOTO MCCIIEOBAaHM. JTO, HECMOTpPS Ha TO, 4TO B Poccuii-
ckoii denepary ykazaHHbIE BOPOCHI aKTUBHO HCCIIEIYIOTCS.
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Mexay TeMm, O4eBHAHO, YTO HCIOJb3yeMbIe B YroJOBHOM 3akoHe PecmyOnmkm Kazaxcran TepMHUHBI
«Oe33auUMHBII T WIUYO, HAxoO0auleecs 8 3a8UCUMOCIU OM BUHOBHO20» TIPENICTABIISIOT WHTEpPEC Kak st
YTOJIOBHO-TIPABOBOM HAyKH, TaK | IS CyIeOHO-CIIEICTBEHHON MPAaKTUKU. PacCMOTpUM HX TIO TIOPSIIIKY.

beszsawumuoii. Hago oTMETUTD, YTO TEPMUH «Oe33aujummubliiy B YyTOJIOBHOM 3aKOHOAATeNbCcTBE Pecmy0-
iy KazaxcTaH mpu3HaH OPUANYECKH 3HAYAMBIM OOCTOSITETILCTBOM. «be3zauumublily, Kak yKe OTMEUeHO,
BBICTYTIaeT OOCTOSTEIHCTBOM, OTATYAIOIIMM YTOJIOBHYIO OTBETCTBEHHOCTh M HakazaHue. Ho, HeCMOTps Ha To,
YTO TEPMUH «OE€33aIIUTHBINY CYIIECTBYET B YrOJIOBHOM 3aKoHoAaTenbcTBe PecrmyOmmku KaszaxcraH, HUKTO
paHee HE paccMaTpPHBal €ro Kak CaMOCTOSTENBHYIO NpoOJieMy, MMEIOUIYI0 YTOJIOBHO-TIPABOBOE 3HAYCHHE.
Bo3MoxHO, TIIaBHAs MPUYMHA 3aKII0YACTCS B TOM, UTO «Oe33aluTHBIN» HUTHE B YTonoBHOoM Komekce PK,
KpOMe KaK B yKa3aHHOW 54 ctaThe, OOJbIlle He BCTPEUAETCS U HE BXOAWT B KOHCTPYKIIHIO HH OHOTO COCTaBa
MPECTYIUICHHUS M HE BBICTYIAET B KaUeCTBE KBATN(HUIMPYIOILIETO IPU3HAKA.

[Toatomy, mo muernto C.M. banamoBa, «oj 6e33alIiTHEIM COCTOSITHIEM TTOTEPIIEBIIET0» CIEIyEeT IMo-
HUMAaTh BCE TE€ CIydaH, KOT/Ia UMEEeT MECTO 3HAYMMOE B YTOJIOBHO-TIPABOBOI CHTyally HEPaBEHCTBO: Ipe-
CTapelblii WM HEeCOBEPUICHHOJETHUI BO3pACT MOTEPIEBIIET0, OONE3Hb, CIIOKUBINASCS K MOMEHTY COBEp-
LICHUS TIPECTYIUICHNSI CUTYaIlUsl, €CJI HEPABEHCTBO HEJIOCTATOYHO ISl TOTO, YTOO MPU3HATH MOTEPIIEBIICTO
HAXOIAIIMMCS B COCTOSHUH 0eCITOMOIITHOCTIN»[6; 87].

JLLJI. KpyriiMkoB B 4acTH KacaroIIMXCs OTATYAIONIUX 00CTOSTEILCTB (MaJIOJICTHUN, O€33allMTHEIH, Oec-
MOMOIITHOE JIUII0) OTMEYAET, UYTO «IOJ00HAs TEPMHHOJIOTHUYECKasi IECTPOTa HE YKpaIlaeT 3aKOH, U MOTOMY
cienoBaiio ObI 0003HAYEHUST YHUPHUIPOBATH, OTAAB MPEIINOUYTEHHE CIIOBOCOUYETAHHIO «OECTIOMOIIIHOE CO-
crostame» [7; 120].

B cBoto ouepenp B.b. XaTyeB npejyiaraet BooOIe «MCKIIOYUTh MPU3HAK «Oe33auumnHocmoby U3 YTo-
JIOBHOTO KOJEKCa KaK OTArJaroriee 00CTosaTensecTson[8; 14].

CoBeplLIEHHO MPOTUBOMNOJIOKHON no3uuuu npunepxusaercs J.B. latsau. Ilo ero mHeHuto, «cioBa
«becnomowHbll» U «Oe33auyummuspiily He BBICTYMAIOT a0COMIOTHBIMU CHHOHMMAaMH, XOTS X 3HA4YeHUs Tepe-
CEKaloTCs B OMpEJIeNIEHHOH Touke, 00 0e33alIUTHOCTh MOKET BBICTYNATh B KauecTBE IMPOSBICHUS Oecro-
MOIIHOCTH. Benp «becnomowynocmovy B KadeCTBE CBOUX MPOSBICHUN MOXKET UMETh HE TOJIBKO 0e33aIuTHOE
COCTOSIHME, HO M JIpyTHe BapUaHThl OrPaHUYEHUsS] CIIOCOOHOCTEH TMOTEepIeBIIero, a 0e33aluTHOCTh MOKET
BOCIIPHHUMATHCS B MHOM KauecTBE, HEXENH HECTIOCOOHOCTh 3alUTUTh ce0si — B Ka4eCTBE OTCYTCTBHSI 3a-
IIUTHI U3BHE, B TOM YMCJIE M CO CTOPOHBI APYTHUX JUI. BO3MOXKHO, 3TUMHU COOOpaXKEHHUSIMHA M PYKOBOJICTBO-
BaJICsl 3aKOHOJIATellb, YKa3biBasi B KAYECTBE MOTEPIIEBIIETO HE TOJIBKO OECITOMOIIHBIX, HO M 0€33alIMTHBIX
muy [9; 160].

Ecin oOpatuthes K c10BapsiM pyCcCKOTO S3bIKa, TO TEPMUH «Oe33aujumHblil» pacCMaTPUBAETCSI HEOTHO-
3HayHO. Tak, eciu B OJJHOM CJIOBape «0e33alllUTHBIN» O0XapaKTepPH30BaH KaK «IHMIIEHHBIN 3allUTHI, HE MO-
rymuii 3amuTuth ceds» [10; 28], To B apyrux cioBapsix ciioBa «0e33alIUTHBINY U «OECHOMOIIHbBII» BOC-
MPUHUMAIOTCS KaK CHHOHUMBI. Tak, B «CiioBape COBPEMEHHOTO PYCCKOTO JIMTEPATYPHOTO S3bIKa» Pa3bsCHS-
€TCsl, UTO «Oe33alIUTHBIIN» €CTh «HE MMEIOIIUI 3alUThl MM HE CIIOCOOHBIN MOCTOSTH 3a ceds; OecroMol-
HBIH, caaberii» [11].

B cBolo ouepenp «Oe33aUIUTHBINY WMEET CIEAYIONUE CHHOHUMBL «l) ySI3BUMBINH, 2) OTKPBHITHIH,
3) cabpblii, 4) 6eCHOMOIIHBIH, 5) 6ecCHiIbHBIN, 6) 6e30pyKHBIN, 7) HE3alMIIEHHbIH, &) OecrpaBHBIH,
9) MOXXHO B3SITh TONBIMH pykKamu, 10) nuineHHbId 3amuThl, 11) cmabo3amuineHHsii, 13) 6e33acTymHBIN,
14) 6e3otmnopHbIii,  15) 6e3000poHHbI,  16) 6e33acToitHblid, 17) HeBOOpYKEHHBIN,  18) OECKPOBHBIMH,
19) neroroBslii, 20) HEPUKPBITHIA, 21) paHUMBIi, 22) 4yBCTBUTEIBHBI» [12].

Takum 00pa3oM, MPaKTHYECKH BCE MPUBEACHHBIE CHHOHHMBI «Oe33auumHno20» B HayKe YTrOJIOBHOTO
MpaBa MPaKTUYECKU XapaKTEPH3YIOT «DeCHOMOWHOE COCMOsIHUE nomepnesuie2oy». ITO 00CTOATENHLCTBO
MOJTYEPKUBAET HE 0E30CHOBATEIBHOCTD MPEJIOKEHHS aBTOPOB 00 MCKIIIOYCHUHU U3 YTOJIOBHOTO 3aKOHA TEp-
MHUHa «0€33aIIUTHOE JTULIO.

KoHeuHO, IMEHHO MO3TOMY BO3HHKAeT HEOOXOAWMOCTb B IPOBEJCHMM HAYYHBIX HCCIIEIOBaHWUU Ha
MpeMeT OTpeIeNIcHNs He0OX0AUMOCTH U 11eJ1ecO00pa3HOCTH UCKIIIOYCHHUST M3 YTOJIOBHOTO 3akoHa Peciry0-
iy Kazaxcran TepmuHa «0e33alIMTHOE JULOY». [Ipy 3TOM y4WTBIBATH M APYTHE COCTOSIHUS, XapaKTEepH-
3YIOIIME MTOTEPIIEBIIET0 B MOMEHT COBEPILEHHS MPECTYIHOTO MOCATaTeNbCTBA (MaIOJICTHUN H/UIH TpecTa-
pelbIii BO3pacT, YMCTBEHHAsI OTCTANOCTh, OECIIOMOIITHOE COCTOSHHE W JIp.». YBEpEH, YTO HCCiIeOBaHUs B
3TOM HaIpaBJICHUHU OYIYT elle MPOBOUTHCS.

Jluyo, naxoosaweecs 6 3a8uUcuMocmu Om 8UHOBHO20, B YTOJIOBHOM 3aKoHoJaTenbcTBe PecyOnuku Kazax-
CTaH, MPU3HAHO IOPUINICCKH 3HAUNMBIM 00CTOSATENLCTBOM. B ciydasx, ykazanusix B YK PK, oHO BBICTymaer
B Ka4eCTBE OTATYAIOIIETO OTBETCTBEHHOCTh M HAKa3aHHUE 00CTOATENBCTBO (CT. 54); mib0 KBATU(PHIUPYIOIIAM
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00CTOSITENILCTBOM TIpecTymieHni. Hampumep:«moBeneHne A0 caMOyOHICTBa, CKIOHEHHE K COBEPILECHHIO
caMOyOHICTBA WIIM CONEHCTBHE COBEpIIEHUIO camoyOuiicTBay (cT. 105); «yMbIIIIeHHOE TPUIHMHEHNE TSDK-
KOro Bpema 310poBbio» (cT. 106); «yMBIIUICHHOE NPUYMHEHHE CpPEeTHEeH THKECTH Bpela 3I0POBBIO»
(ct. 107); «yMBIIIIEHHOE IPUUMHEHUE JIETKOTO Bpena 340poBbioy» (cT. 108—1); «mobom» (ct. 109-1); «ucrs-
sanume» (ct. 110).

Kpome Ttoro, «ucnoavsosanue mamepuanoHou uiu uHOU 3A8UCUMOCIMU NOMEPNesuie20» BBICTYIAET
TaKXKE KaK 00513ameNbHblll INeMenm cocmasa npecmyniienus. Hanpumep, «OHYXAEHUE K ITOJOBOMY CHOIIIE-
HUIO, MY>KEJIO)KCTBY, JECOUSHCTBY WJIM MHBIM JACHCTBHSAM CEKCYalbHOTO XapakTepa» (cT. 123). A Takxke Kak
Keanupuyupyowuii npu3Hax CISHyIOIUX COCTABOB MPECTYIUICHUI: «IIPUHYXACHUE K U3BSATHIO MM HE3a-
KOHHOE M3BATHE OPraHOB M TKaHEH deroBeka» (cT. 116); «He3aKoHHOE JTUIIEHNE CBOOOIBI (CT. 126); «Top-
roeist moapMm» (cT. 128 «Toprosist HecoBepiieHHONETHUMUY (CT. 135); «mpoBoKauusi MPecTYIUICHUsD
(cT. 412-1).

Hapsny ¢ atum, B cr. 308 YK PK «BoBieuenue B 3aHATHE MPOCTUTYNHEH, OKa3aHNUE WHBIX YCIYT CEK-
CyaJIbHOT'O XapaKTepa» yCTaHOBJIEHA OTBETCTBEHHOCTD 3a «UCHONIb30BAHUE 3ABUCUMO20 NOJIONHCEHUSA» TIOTEP-
MEBIIEro. JTO ke 00CTOATENHCTBO BBHICTYMAET B KadecTBe KBainupuuupyromero npusnaka ct. 134 VK PK
«BoBnedyeHne HECOBEPIICHHOJETHETO B 3aHATHE MPOCTUTYLHEH, OKa3aHHWE MHBIX YCIYI CEKCYalbHOTO Xa-
pakTepay.

IIpuBenenHbIe MPUMEPHI MMOKA3BIBAIOT, YTO 3aKOHOJATENh B LEISIX BCECTOPOHHEN 3alUTHl WHTEPECOB
WIYA, HAX00AWE20Cs 8 3a8UCUMOCIUY UCTIONIB30BANl TEPMUHBI «6 OMHOWEHUY JUYd, HAX00AUE20Cs 8 3a8U-
CUMOCIU O GUHOBHO20», «C UCNONIb308AHUEM MAMEPUATILHOL UIU UHOU 3A8UCUMOCIU NOMeEpnesuezo (no-
mepneguietl) », TAO0 BOOOILE «C UCHONLI0GANUEM 3A8UCUMO20 NON0dHCeHUs». OOBbEAUHIIONIAM CIOBOM SIBIIS-
€TCs «3aBUCHUMOCTBY, MOJ KOTOPBIM IMOHUMAETCS «IIOJYMHEHHOCTh APYTMM (IPYyromy) Ipu OTCYTCTBHH ca-
MOCTOSATENLHOCTH, CBOOOAB [12; 147].

[MpumenuTensHO K qoBeAeHUIO A0 camoyouiicta (cT. 105 YK PK) B KommenTapuu k YronoBHOMY Ko-
nekcy PecnyOnukn Kazaxcran yka3plBaeTcsl, 4TO «IOTEPIEBIIMMH B TaHHOM CIIydae BBICTYMAIOT JIMIA, Ha-
XOJIAIINECS Ha WKIUBCHUH, OTIeKaeMble, HepaboTaroIie Cynpyry, TOJDKHUKY 1 apyrue» [13; 25].

Agtopbsl KommenTapus k YTonoBHOMY Kojekcy PD cuuTaioT, 4TO TPagUIIMOHHO O] «3A8UCUMOCTbIO
om GUHOBHO20» TIOHHMAETCS «It00asi pa3HOBUIHOCTh 3aBUCHUMOCTH: MaTepUallbHas, CIIy>KeOHas, 3aBHCH-
MOCTh J€Ted OT POXUTENeH, 3aBUCUMOCTh OJHOTO CyNpyra OT APYroro, MHBaJUAA OT JIMIA, OKAa3bIBAIOILETO
eMy MoMOIIlb, u T.14.» [14; 97].

ITo muennro B.b. XatyeBa, «100 3asucumviv om 6uH08HO20 cOCMOAHUEM JTOIHKHO TTOHUMAThCS J000€
COCTOSIHHE, IPH KOTOPOM B PE3yJIbTaTe T€X WIN UHBIX 0OCTOSTENBCTB OJHO JIMIO MTOJYMHEHO WIIM TTOJIBIACTHO
Apyromy. 3aBHCHMOCTb JIOJDKHA OBITh )KM3HEHHO BaXKHOM [U1st ToTeprieBieroy| 15; 42].

[TpumenutenpHo K cT. 110 YK PK «Uctsazanmne» B Kommentapuii k YK PK «tion mamepuanvuoui 3agu-
CUMOCMbIO TIOTEPIEBILETO MOHUMAETCS €T0 HaXO0XKJIEHHE Ha MOJTHOM HJIM YaCTMYHOM FKIMUBEHHH (HEPEIKO
3TO HECOBEPLICHHOJIETHHUE), TMO0 BHHOBHBII COAECPIKUT KEPTBY CBOETO NPECTYIHOTO JIESHHSA, TO €CTh OT
BUHOBHOTO 3aBHCUT MaTEPUAIbHOE MOJIOKEHUE KEPTBbIL. MHasa 3a6ucumocms MOKET ObITh BbI3BaHa pas3iiny-
HBEIMU OTHOIICHHSIMU: Ha9aJIbHUKA—TIOIYNHEHHOTO, TPEHEPa—CIIOPTCMEHa, AeTeii—poauTteneit u ap.»[13].

B HopmatusaOM nocranosiienuu Bepxosroro Cyna PK Ne 7 ot 29.12.2012 r. «O npakTuke MpuMeHe-
HUS 3aKOHOJATEJIbCTBA, YCTAHABIMBAIOIIETO OTBETCTBEHHOCTH 32 TOPTOBIIIO JIIOABMWY) YKa3aHO, YTO Mame-
PUANbHAA 3A6UCUMOCTb TIOTEPIIEBIIETO, HAIIPUMEDP, MOKET OBITh BBIpAKEHA HAXOXICHUEM €r0 Ha MOJHOM
WM YaCTUYHOM WIKJIMBEHWH BUHOBHOT'O, ITPOKMBAHMEM B KHJIOM ITOMEIICHUH BUHOBHOTO. [lon unou 3asu-
CUMOCMbI0 HEOOXOIMMO TOHUMATh JII00YI0 HEMaTepHAJIbHYIO 3aBUCUMOCTb IOTEPIEBIIETO OT BHHOBHOTO
(mampumep, ceMeliHbIe OTHOIICHHUS, 3aBUCUMOCTD MOJYMHEHHOTO OT PYKOBOJHUTES, YHAIIETOCs OT Ipernoa-
BaTeds).

ITo cr. 116 YK PK «lIpuny:xieHue K U3bATHIO WK HE3AKOHHOE U3bATUE OPraHOB U TKAHEH dyemoBeKay»
yKa3aHo, YTO «ICHCTBUS COBEPIIAIOTCS B OTHOLICHHMHM MaTE€pHalIbHO, MO CIyKO€ MM MHBIM 00pa3oM 3aBH-
CHUMOTO OT BHHOBHOTO JinIla. MarepualibHasi 3aBUCHMOCTD KEPTBBI MOXKET OBITH O0YCIIOBIICHA TIOJTHBIM HITH
YaCTUYHBIM WKIUBEHUEM, IPOKUBAHUEM HA KHUJIIUIONIA I BUHOBHOTO MJIM KOTAA OT HErO 3aBUCHT YIIyYllle-
HUE WIN YXYALICHHE MaTepUaIbHOTO MOJIOKEHHS NoTepreBiero u T.1n. CocTosHUe MaTepUanbHONW 3aBUCH-
MOCTH MOTYT 00pa30BbIBaTh OTHOIICHUS JOJDKHUKA U KPEIUTOpa, HaClIeAHNKa U Hachenoaaress» [13].

Ilo MHEHHWIO aBTOPOB ydeOHHKAa «YTOJIIOBHOE TPaBO», «HCIOJIb30BAaHHE MaTEpHaIbHON 3aBUCHMOCTH
MOTEpIIeBIIEro (MOTEPIEBNIC) NTPUMEHUTEIBHO K MOHYXACHUIO K ACHCTBHSM CEKCyalbHOrO XapakTepa
[IPEII0NAraeT, 4YTo MOCASAHUM TOJHOCTHIO MIM YaCTUYHO HAXOJWIICS HAa WXKJIUBEHUN BUHOBHOTO (IIPOKUBAJ
Ha €ro IJIOMIA/IH, NOTydall Y HerO ICHBI'M Ha MTUTAaHUE U JPYrHe He0OXOMMBIC JUTS )KU3HHU HYX/IbI). B Takoi
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3aBHCHMOCTH MOTYT OKa3aThCsl HECOBEPIIEHHOJIETHHUE, MIpecTapensle U ap. MHas 3aBUCUMOCTB, 110 UX MHe-
HUIO, — 3Ta Jr00as aApyras, KpoMe MaTepualibHOM, pa3HOBUIHOCTH 3aBUCHMOTO MOJIOXKEHUS OJHOTO YesIOBe-
Ka oT apyroro. OHa MOXET ONPEAEIIATHCS CIIY>KEOHBIM HJIM HOJKOHTPOJIBHBIM IOJIOXKEHUEM IOTEPIEBILIETO
OT HaYaJbHHUKA, JIIOOOTO JIMIA, OT IPEACTABUTENS BIACTH, OOJILHOTO OT Bpaua, CTyJIeHTa OT MperoaaBaTeds,
CIIOPTCMEHA OT TpeHepa u T.1.» [16; 108].

B gactn monyxaeHus Kk AeHCTBUSAM cekcyanbHOro xapakrepa E.A. KymaHseBa cunraer, 9To «MaTepu-
aJbHas 3aBUCHMOCTh TPEACTaBIseT cO00M HaXOXKACHUE MOTEPIEBLICTO HA MKAWBEHHH Yy BHHOBHOTO. [lox
MHOW 3aBUCHUMOCTBIO MOHMMAIOTCS BCE OCTAJIbHBIE BUJBI 3aBUCUMOCTH, IPH KOTOPBIX MMOTEPHEBIINUN Orpa-
HHUYEH B BHIOOPE CBOETO MOBEACHUS: CIIy>K€OHasl 3aBUCMMOCTD; 3aBUCHUMOCTh, OCHOBAaHHAsI HA POJCTBEHHBIX
WITH CYTIPY’KECKUX OTHOIICHUSX, Ha 3aKOHE, I0roBope U T.1.» [17].

IIpuBenenHble MHEHUS aBTOPOB U mnosioxkeHuss HopmatusHoro nocranosnenus BepxosHoro Cyna PK
CBHUETENILCTBYIOT O MHOT00Opa3suy MOIXONO0B B ONPEAEICHUN KPUTEPHEB OLICHKU 3aBUCHMOTO COCTOSHUS,
MaTepHuaTbHONW W MHOM 3aBUCUMOCTH ITOTEPIICBIIETO (ITOTEPITCBIICH).

OTCyTCTBI/Ie CAWHBIX KPUTCPUEB OLICHKU, HAIIPHUMCEP, «3aBUCUMOTO OT BUHOBHOI'O ITOJIOKCHUA», B CYy-
neOHO-CIIeICTBEHHOM MPaKTHUKE, 0€3yCIOBHO, BBI3BIBACT OOJbIIME 3aTpyaHEeHUs. [103TOMYy B KaKAOM KOH-
KPETHOM Cllydyae HE0OXOIUMO IO [eJly JOKa3bIBaTh: HAXOAMIOCH JIM JIMIIO B 3aBUCMMOM COCTOSIHUH OT BH-
HoBHOro? Ecnu Aa, To, B 4eM BbIpakanach 3Ta 3aBUCUMOCTH (MaTepuaiibHasi, (HUHAHCOBAs, JyXOBHAs, TICH-
xosoruyeckas 1 1p.)? Hackonbko 3aBUCHMOCTE Obljia )KHU3HEHHO BAXKHOM AJ1s moTepreBmiero? Oco3HaBas Jin
BUHOBHOE JIMLIO, YTO MOTEPIIEBIINI HAXOAUTCS OT HETO B 3aBUCUMOM II0JIOKEHUN? Y YUTHIBAJIO JIN BUHOBHOE
JIMIIO 3aBHCUMOE IIOJIOKEHHE MOTEPIEBIIET0 NpU coBeplueHUH npecTyrieHnsa? CoBepLICHO U MPeCTyIuIe-
HUE C UCIOJIb30BaHMEM 3aBHCHMOTO MOJI0XKEHUA?

Wnaue m000e HACHUIBCTBEHHOE MIPECTYIUIEHUE, COBEPIIEHHOE B CEMbE, B OBITY, B OTHOLICHUU CYNPYra
(cynpyrn), netei, poACTBEHHUKOB, COXHUTENS (COXXHUTEIHHHUIIBI), TOJHKHBI BCET/Ia PACCMaTPHUBATHCS KaK JEi-
CTBHSI, COBEPIICHHBIC MPHU OTIrYaroIIuX 00CTOATEILCTBaX B cooTBeTcTBUU O cT. 54 YK PK. B yka3zaHHbIX
BUJaX YTrOJOBHOTO MpaBOHAPYIICHHUS BcerAa OyleT MPUCYTCTBOBATh 3aBUCHMOCTh MEXIy BUHOBHBIM H TI0-
tepresiuM [18]. Ho Hu cymeOHO-CleICTBEHHAS IPAKTHKA, HA UCCIIEIOBAHUSA B 00JIACTH YTOJIOBHOTO MpaBa
HE MPHU3HAIOT TI0J00HOE pelIeHrne BOIpoca.

[TosToMy KIJIFOUEBBIM U OMNPEJECIAIOIINM MOMEHTOM B YTOJOBHO-IIPABOBOM OLIEHKE JEHCTBUM BUHOBHO-
IO BBICTYIAET, Ha HAII B3TJIA, UMEHHO «UCHOAb306AHUE UM 3ABUCUMO20 NONOJICEHUs nomepneguieco (no-
mepnesguiell)», KOTOPOE 1aeT eMy OYEBHIHBIN IIAHC AT peai3alli CBOETO MPECTYITHOTO yMBbICTIA.

Baxnouenue

Takum 00pa3oM, Ha OCHOBAaHMM IPOBEJEHHOIO aHAJIM3a HOPMbI YTOJIOBHOTO 3aKOHOJIATENLCTBA, Mpel-
naraercs popmynupoBky 1. 7 ct. 54 YK PK B uactu «a makowce ¢ omnowenuu manonemnezo, opyeo2o oes-
3aUWUMHO20 UNU OECNOMOWHO20 TUYA TUOO TUYA, HAXOOAUE20CA 8 3A8UCUMOCTU OM BUHOBHO20» 3AMEHUTH
HA «a makoice OMHOUEHUU MA0JIeMHe20, C UCNONIb308aAHUEM 0e33auumHo20 Ui 6eCnoMOuWHO20 COCMOIHUSL
nomepnesguie2o b0 cOCMOAHUSL 3a8UCUMOCTU NOMEPNEBUUE20 O BUHOBHO20).

ITo xaxa0oMy yrojJoBHOMY JeNy «0e33allUTHOE» COCTOSHHE, «3aBUCHMOCTh OT BUHOBHOT'O», «HCIOJb-
30BaHME MaTepUaIbHON W WHOW 3aBUCUMOCTH MOTEPIEBIIETro (MMOTEPIEBIIEH )» 00 «HMCIIOIb30BaHUE 3aBH-
CHUMOTO TIOJIOKEHHS» TOTEepIeBIIero TpedyeT OTAeNbHOIO JAOKa3biBaHUs (akTa HAXOXKICHUS KEPTBBI Ipe-
CTYIUIEHHS B MOMEHT COBEPLIEHHS ITPECTYIUICHUS B YKa3aHHOM COCTOSIHUM U OCO3HAHHE BUHOBHBIM HCIIOJb-
30BaHUS 3TOTO COCTOSHUS IPU COBEPIIEHUHN UM MPECTYTIIICHHS.

Heo6xonnmMo TOBBICUTH YPOBEHB MPABOBOW OCBEIOMIICHHOCTH CYJIEH, CiiefloBaTelleid U Pyrux y4act-
HUKOB yTOJIOBHOTO TpolLiecca MO BOIMPOcaM NMPUMEHEHHSI TEPMHHOB «0€33aIIUTHBII U «3aBUCUMBII OT BU-
HOBHOT0» B Mpe/JIara€Moi B HACTOSIIIEH CTaThe peaaKIIuH.

Yka3aHHbIE B paMKaXx JJaHHOW CTaThbH MPOOIEMHBIE BOIIPOCHI CO BCEW OYEBHIHOCTHIO TOKA3BIBAIOT, YTO
MPAaKTUKA BMEHEHUsI OTSTYaOLIero 00CTOSTEIbCTBA B CIIYYasX COBEPIICHHUS YTOJIOBHOTO [TPABOHAPYIIECHUS B
OTHOUICHUH JIMLA, HAXOJSIIETOCS B 3aBUCUMOCTH OT BUHOBHOI'O, TpeOyeT AaJbHEHIIEro CaMOCTOSTEILHOTO
WCCIIETOBAHMA.

Hayunas cmamvs nodeomosnena 6 pamxax npocpamMmMHO-yene8020 (QUHAHCUPOBAHUSL NO HAVUHBIM U
(unu) nayuno-mexnuueckum npoepammam na 2024—2027 200bl, HANPaeienHo20 HA pearuzayuro NpoeKma
HUPH BR BR 24993217 — «l apmonuzayusi 10puoudeckolt mepMuHoLI02ul U JUHBUCMUYECKAS ayMeHmuY-
HOCMb MEKCMOo8 3aKOHO08 6 00aacmu y20106H020 npasa Pecnyoauxu Kasaxcmany, gunancupyemoeo Komu-
memom Hayku Munucmepemea nayku u evicuteco oopazoeanus Pecnybnuku Kasaxcman.
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T.E. CapcenbaeB

«KopraHChI3» KIHE «KIiHdJIIre Tdyesai» TepMUHACPIHIH
KbIJIMBICTBIK KYKBIKTBIK MOHI

Makanansl xa3y/piH MakcaTbl Ka3akcran PecnyOnukachlHBIH KbUIMBICTBIK 3aHHAMACBIHIAFbI «KOPFAHCBHI3»
KOHE «KIHOJITe TOYeNIi» TEPMHHICPIHIH KbIIMBICTBIK-KYKBIKTBIK MaFBIHACBHIH Talfay, OJapabl KOJIIaHy
TXipubeciHieri npobiemanapbl aHBIKTAY JKoHE KOJAAaHBICTaFbl 3aHHAMAHBI JKETUIIIPY KOHIH/E YCHIHBICTAp
a3ipiey. ABTOp KOJIQHBICTaFbl KBbUIMBICTBIK 3aHHAMaHBIH MOTIHIACPIHAE KOJIAaHBUIATBIH TEPMHUHICPIIH
aliKpIH eMec TYCIHJipinyiHe oy jkacaraH. MakajaHbl a3y OapbIChIHIAa «KOPFAHCBI3» JKOHE «IOPMEHCI3»
TEPMUHJIEpIHE CAJBICTHIPMANBl  TANAAy JKYPTi3UIIi, «KIHONIre TOYeNIUTK» YFBIMBIH aHBIKTAyIaFbI
npobyeMarnap aHBIKTaIIbl. 3epTTey KbUIMBICTHIK 3aHHBIH OipKeNKi KOJTAaHBUTYBIH JKOHE jKo0ipieHyminepi
KOpFay[Ibl KaMTaMachl3 €Ty YIIH «KOPFAaHCBHI3» JKOHE «KIHAJIIre TOyelai» TepMHUHIEPIH HEFYpIIBIM HaKThI
3aHHAMAJIBIK aHBIKTAy KAKETTUIrIH KepceTTi. 3aHHaMalblK HOpMaJapZbl HaKThUIAY JKOHE KYKBIK KOJIAaHY
HPAaKTHKACBIH )KETUIAIPY OOMbBIHIIA HAKTHI YCHIHBICTAP YCHIHBULIBI.
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Kinm ce30ep: xomeneTke TOIMAaraH, AOPMEHCI3, KOPFAHCHI3, KIHAJIIre Toyeni ajgaM, MaTepHaIblK HeMece
Oacka TOyeIUTIKTI Maliganany, Toyeal HO3UIUSIHb NalaaIany.

T.E. Sarsenbayev

The criminal legal meaning of the terms “defenseless”
and “dependent on the perpetrator”

The objective of this article is to conduct a comprehensive analysis of the criminal law significance of the
terms “vulnerable” and “dependent on the offender” within the framework of the criminal legislation of the
Republic of Kazakhstan. This study aims to identify issues surrounding their application and to formulate
recommendations for the enhancement of the existing legal framework. This article reviews the ambiguous
interpretations of these terms as they appear in current criminal law texts. A comparative analysis of the terms
“vulnerable” and “helpless” is presented, revealing challenges in defining the concept of “dependency on the
offender”. The findings underscore the necessity for clearer legislative definitions of “vulnerable” and “de-
pendent on the offender” to ensure consistent application of criminal law and to better protect victims’ rights.
Concrete recommendations for refining legislative norms and improving law enforcement practices are pro-
posed. Funding Statement: This scholarly article has been prepared as part of a targeted program of scientific
and/or scientific-technical financing for the years 2024-2027. It supports the implementation of the project
IRN BR BR 24993217, titled “Harmonization of Legal Terminology and Linguistic Authenticity of Legal
Texts in the Field of Criminal Law of the Republic of Kazakhstan”, funded by the Committee of Science of
the Ministry of Science and Higher Education of the Republic of Kazakhstan.

Keywords: minor; helpless; defenseless; person dependent on the perpetrator; use of material or other de-
pendence; use of a dependent position.
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