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The legal essence of tender under the legislation of the Republic of Kazakhstan

In modern conditions, tenders are a key source of income for government organizations and the business
community, as it contributes to the effective organization of the procurement process and ensures transparen-
cy and competitiveness in choosing a supplier. The authors of the article analyzed the key legislative acts
regulating tenders, including the Law “On Public Procurement™ in order to define the legal essence of the
concept of “tender”. As the analysis of industry legislation has shown, the concepts of “tender” and “contest”
in most cases are identified and used as synonyms in the works of domestic and Russian scientists. The article
also includes a comparative analysis with international practice, as well as a comparative analysis of the con-
cept of the term “tender” in the current legislative acts of the United States of America, the People's Republic
of China and Turkmenistan. This allowed the authors to identify potential areas for reforming the Kazakh
tender system by including the relevant concept of “tender” in the current legislation. Within the framework
of the article, the main legal aspects of tender procedures were considered, which represent an opportunity
through free and open contest to conclude a mutually beneficial contract for contractors, as well as types of
tenders, their significance and features in the field of public procurement. The methodological basis of the re-
search consists of general and special methods, such as formal logical, scientific analysis and synthesis, his-
torical and legal and comparative legal methods. The results obtained from the research allowed the authors
to formulate proposals and recommendations for improving the legislative framework to ensure the effective-
ness and fairness of tender processes.

Keywords: tender, contest, public procurement, contract, contention, tender procedure, law, principles,
analysis, legislation, legal relationship.

Introduction

In modern conditions, tenders are an important source of income for government organizations and the
business community, contributing to the effective organization of the procurement process and ensuring open
contest when choosing a supplier. Tenders are currently one of the main tools in the public procurement
system in the Republic of Kazakhstan, starting from planning and preparation to the implementation of the
contract for the supply of goods, works and services. Issues arising during the tender procedures affect on
various aspects of the legal system. We often hear the term “tender”, which is currently widely used in
practice, but the exact definition is not fixed at the legislative level. We conducted a review of industry
legislation related to public procurement and commercial tenders, identified some gaps and advantages
covering the process of tender procedures. Consideration of these issues is a practical example in an effort to
increase transparency, fairness and efficiency of the tender system, which is an important element in
stimulating economic development and supporting entrepreneurship and the State.

The purpose of the study is to analyze the legal essence of the tender under the legislation of the
Republic of Kazakhstan.

To achieve this goal, research tasks are put forward to identify, clarify and explain the following issues:

- To conduct a comparative analysis of various definitions of the concept of “tender” by reviewing
domestic and foreign legislations and scientific works.

- To determine the advantages and disadvantages of tender procedures in accordance with current
legislation by conducting an analysis.

- To formulate proposals and recommendations for improving the legislative framework On Public
Procurement.
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In the scientific article by Z.S. Ashimova, which was devoted to the exploration of the legal essence of
the tender in the implementation of public procurement in the Republic of Kazakhstan, some aspects of legal
regulation were briefly highlighted. A number of issues related to the legal regulation of public procurement,
guestions about the effectiveness of the law of the Republic of Kazakhstan On Public Procurement and other
topical issues were also investigated by A.Zh Kiyazova, A.G. Kazbayeva, F.G. Ibragimova, etc. Foreign
experience and practice of public procurement were reflected in the research of V.V. Tena., A.B. Tlesova.,
S.C. Primbetova., L.A. Bimendieva., A.M. Amirova. All this is additional evidence of the need for additional
research in this area.

Methods and materials

The methodological basis of the research consists of the laws and categories of materialistic dialectics,
which contribute to the knowledge of individual legal phenomena and processes, as well as methods of
scientific analysis and synthesis. The analysis of the norms of the current legislation of the Republic of
Kazakhstan “On Public Procurement” using a formal legal method is carried out. In addition, the historical-
legal and comparative-legal method analyzed the legislation of other countries in the field of tender relations,
as well as conducted a study of their legal regulation.

Results

Currently, tender relations in the Republic of Kazakhstan are the main tool for ensuring the
effectiveness of government and commercial projects, as well as ensuring transparency and fairness in the
procurement of goods and services. However, despite the Government's work to improve the public
procurement system, there are a number of problems related to the legal regulation of tender relations.

Tender relations in Kazakhstan are regulated by the Law On Public Procurement [1], the Civil Code of
the Republic of Kazakhstan [2], the Law on State Property of the Republic of Kazakhstan [3] and other
regulatory legal acts. We would like to note that nowadays the term tender itself is often used in practice, so
logically there is a need to clarify the legal essence of the concept of tender.

The genesis of the development of the concept of “tender”, while it has its origin in the canons of
Roman private law, as such, it did not have a modern understanding. But at the same time, there were some
analogies in the contractual structures of that time. The legal relationship of obligations between the parties
in Roman private law was characterized by the use of the procedure “licitatio” (translated from Latin. —
auction or bidding), where the parties to the contractual relationship mutually agreed on the terms regarding
the offer of sale of goods and the determination of the most optimal price for both.

According to scientists G.A. llyassova, R.A. Tokatov, M.T. Akimzhanova, and other authors, a tender
translated from English “tender” is an application for a contract submitted on a competitive basis. Also, a
“tender” is an open-type competitive bidding (open tender) or closed-type bidding for a limited number of
participants (closed tender). According to the current legislation, the selection of proposals for the supply of
goods, services or works should be based on certain principles, which are competitiveness, fairness and
efficiency within the agreed time frame, as well as on the terms of contest of the bidders [4; 265].

As practice shows, the concept of contest and tender are used synonymously. Thus, in the “Rules for the
activities of Natural Monopoly Entities”, the concept of tender is given as “contest (tender)” — as a method
of procurement, which implies contest between potential suppliers and which is aimed at determining the
most favorable terms of the procurement contract [5]. In turn, we cannot agree with the indicated position,
since when determining the legal essence of a contest as a tender, it is still necessary to take into account all
the features of this process. Subsequently, the result of the tender process is the conclusion of an agreement
between the customer and the supplier.

The Law of our country, which is aimed directly at regulating public procurement in the Republic of
Kazakhstan, defines 6 ways to carry out public procurement such as: contest, auction, from one source,
request for price offers, through an electronic store and through commodity exchanges [1].

In our opinion, the contest reflects the prerequisites for the emergence of tender relationships in the
Republic of Kazakhstan. Tenders procedures themselves are aimed at concluding a purchase and sale
agreement, a lease agreement, a trust management agreement, a contract agreement, etc. Although in most
cases, issues related to tenders are limited only to public procurement, it is also worth noting commercial
tenders in which the customer may be private companies. Commercial tenders are the process of purchasing
goods, providing services and performing certain works, based on contest between suppliers. The purpose of
the tender is to identify the bidder who offers the most optimal conditions for concluding a potential contract
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for goods, works and services in comparison with those initial conditions that were determined by the
organizer of the contest. Thus, it can be determined that the tender is the process of conducting a contest.

In accordance with the current norms of civil legislation, a tender is defined as a process in which the
initiator of the tender (organizer) undertakes to conclude a contract based on pre-proposed conditions with
the tenderer who will offer the most favorable conditions. The initiator of the tender can act as a seller,
buyer, customer, contractor, lessor, lessee, etc. [2].

In the “Dictionary of terms of the advertising language”, authored by S. Itegulova, S. Zhailau,
O. Maksut and others, the term we study is described as: 1. a document containing specific requirements and
services that the organizer of the auction sends to potential participants; 2. auctions conducted in order to
achieve the most favorable terms of sale; 3. an open contest or auction based on pre-submitted bids with
commercial offers; 4. a written request or statement of the desire to deliver the goods in accordance with the
terms of the fixed-term contract [6; 84].

Discussion

Many scientists have expressed opinions about the inexpediency of fixing the term tender at the
legislative level. Thus, according to G.A. Suhadolskii, the term “tender” is a foreign analogue of the Russian
term “contest”, often used in the legal literature (sometimes in regulatory documents). He believes that
Russian civil legislation and other federal laws speak about the contest, and also the term tender is not
used [7; 10].

And L.I. Neduzhy notes that bidding and tender are synonymous [8]. Nevertheless, we believe that the
term “tender” is actively used in practice.

E.S. Barannikova also identifies the terms “tender”, “contest” and “bidding” as synonyms, while noting
that their meaning is the same. Bidding (tender, contest) is a competitive competition between participants
for the right to conclude a contract. An auction is a form of bidding where a competition of participants is
conducted according to a single price criterion, participants of which have the right to change within a set
time. According to I.I. Konstantinov and S.E. Barykin, the terms tender and contest are distinguished as
commercial purchases of legal entities, and the second as regulating public procurement [9; 13].

A tender (translated from English as an offer) is a type of contest for the supply of goods and services
based on the principles of competition based on efficiency and effectiveness. The contract is concluded with
the winner of the tender that complies with all the requirements of the submitted documentation.

Under the concept of “tender” in the USA, one can come to the following definition — a tender is a
procedure for finding a supplier or contractor for government projects or government orders. As in any
developed country, the Government of the United States of America uses tenders to obtain favorable
conditions regarding price and quality. In order to receive certain products from commercial enterprises, the
US governments conduct an open contest procedure, which is a tender.

In Turkmenistan, the Law “On Tenders for the supply of goods, performance of works, provision of
services for State needs” was adopted in 2014, and according to article 1 of this Law, the concept of tender is
given as a competitive method for selecting a supplier (contractor) of goods, works and services necessary
for state purposes. The main purpose of the Law is to regulate relations arising during tenders for the
selection of suppliers (contractors) for the supply of goods, performance of works and provision of services
for public needs, and is aimed at the development of fair contest [10].

The public procurement system in the socialist state of China is controlled in accordance with the
“Bidding Law” and the “Government Procurement Law”.

The first Law is aimed at standardizing tender processes, protecting the interests of the state and
society, as well as the rights of tender participants, improving economic efficiency, and ensuring the quality
of traded goods. The mandatory conduct of tenders under mentioned Law applies to construction-
engineering projects within the PRC, including design and survey work, construction, supervision of work
progress, as well as the purchase of key equipment, materials, and more another [11]. The “Bidding Law”
covers procurement procedures conducted by state-owned companies and in the private sector of China.

The second law is aimed at regulating the processes of state procurement, improving the efficiency of
public funds expenditure, protecting public and state interests, as well as the rights and lawful interests of
participants in state procurement, contributing to the transparency and integrity of the government. State
procurement, as understood by Chinese legal act, is defined as the activity of purchasing goods, works, and
services with budget funds, carried out by state structures, institutions, and public organizations, where the
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purchased items are included in a centralized catalog or their cost exceeds the legal procurement threshold
values [12].

It is necessary to note that tenders play a key role in the public procurement system of the authors’
country, contributing to the effective use of budgetary funds. In turn, tender relations are closely linked to
state procurement. The legislation of the Republic of Kazakhstan on state procurement establishes the fol-
lowing fundamental principles for tender procedures:

1. Ensuring equal conditions for all participants in the process of state procurement, except in cases
provided by law.

2. Transparency and openness of state procurement procedures, as well as the protection of the com-
mercial secrets of potential suppliers.

3. Fair competition among participants in state procurement.

4. Support for local producers and suppliers of works, services and goods, in accordance with interna-
tional agreements that have been approved by the Republic of Kazakhstan.

5. Effective and optimal use of budgetary funds for the implementation of the process under study.

6. Responsibility of all participants in the procurement process.

7. Intolerance to corruption in the public procurement process.

8. Protection of intellectual property objects in the procurement of goods.

9. Procurement of high-quality, innovative and high-tech goods, works and services. [1]

Based on the above principles, tender procedures are conducted. Tender, like any method of public
procurement, has its advantages and disadvantages such as:

1. The tender procedure provides equal opportunities for all participants in the process, which affects
the eradication of corruption, based on the principle of openness and transparency of the public procurement
process.

2. Tender procedures stimulate the emergence of competitiveness among suppliers, which ultimately
contributes to improving the quality of goods and services.

3. The tender is the most optimal and effective tool for the supply of goods, works and services,
contributing to a reduction in budget expenditures.

4. Participation in tenders provides an opportunity to introduce modern new innovative technologies
that contribute to the growth of competitiveness of enterprises and business development.

Disadvantages of the tender process:

1. As a result of the tender relationship, the process can be delayed and a lot of time and costs are
required both on the part of the customer and on the part of the supplier.

2. A good offer is not always feasible in practice, which is a big risk for both the supplier and the
customer, which can lead to undesirable results or bad consequences.

3. Small and medium-sized enterprises may experience difficulties in the tender process due to limited
access to information and requirements.

4. During the tender procedures, you can often see unscrupulous bidders who, in order to satisfy the
customer's requirements, offer the lowest price, which may subsequently affect a decrease in the quality of
goods, work and services. In the end, the supplier, in turn, begins to save money in everything in order to
make a profit.

In general, despite the disadvantages, it can be said that tenders also remain an important tool for
ensuring the effective use of budget funds, as well as openness and transparency in a competitive
environment.

According to Z.S. Ashimova, the meaning and essence of the tender can be defined as an important tool
in the modern mechanism of the market economy. The use of the tender procedure in the trading process has
influenced the high growth rate of the national economy, and it also emphasizes the use of the tender allows
for effective purchase and sale both to the buyer represented by the state and to the seller. But at the same
time, she notes the insufficiency of using the tender as a tool to support domestic producers [8; 113].

The Head of State of the Republic of Kazakhstan, Kassym-Jomart Tokayev, in his Message to the
People of Kazakhstan “The Economic Course of a Fair Kazakhstan” dated September 1, 2023, raised a
number of issues related to legislation On Public Procurement. The President was instructed to introduce a
new public procurement system to address such problematic issues as endless disputes, long work periods,
and the opacity of the existing system. The Government has developed a new bill that should promote
economical and accountable spending of budget funds. In addition, the Head of State drew attention to the
further support of domestic entrepreneurship, and most importantly, the prompt resolution of topical issues
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with the help of budget financing. The procurement process is optimized and shortened, priority is given to
the principle of “not price, but quality”, i.e. dumping is effectively blocked and processes are fully
automated. For the first time, the “from beginning to end” approach will be introduced in the public
procurement system [13].

Thus, we fully implement the principle of “optimal and efficient use of funds allocated for public pro-
curement”, which, in turn, contributes to improving the quality of goods and services provided, both for the
whole society and for bidders — customers and suppliers.

Conclusions

As a result of the analysis conducted, we have established that the concept of a tender in the business
context holds significant relevance. The tender acts as a driving force for the effective creation and function-
ing of the market economy. The procedure itself is the foundation of tender relations, and it is designed to
identify potential suppliers and grant them the right to enter into contracts as part of competitive struggle, as
well as to protect the rights and interests of both customers and suppliers. The tender, as a procurement
method, plays an important role in sustaining the life of the state and society.

In modern practice, tenders occupy a significant place in the system of state procurement, however,
commercial tenders, which sometimes remain unnoticed, should not be overlooked, as this seems fundamen-
tally incorrect. Although the procedures for conducting tenders are similar, there are certain differences be-
tween them in terms of goals and customers. State organizations act as customers in state procurements to
satisfy the needs of the state and society, while in commercial tenders, private individuals are the customers.

The study of the works of domestic and foreign authors, as well as the legislation of some European
countries, has shown that there are advantages and disadvantages of tender processes, which underscores the
need for legislative consolidation of a legal definition of a tender. This contributes to increasing the transpar-
ency and efficiency of tender procedures for both parties. It is proposed to include the definition of a tender
in Article 2 of the Law “On State Procurement” as follows: “A tender is a procedure for competitive selec-
tion of suppliers with the purpose of concluding a contract for the supply of goods, performance of work, and
provision of services”.
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Ka3zakcran Pecny0iMKACHIHBIH 3aHHAMACHI 0OMBIHIIA TeHAEPAiH KYKbIKTBHIK MOHI
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P.b. Xaranos, M.T. AkumikaHoBa

Kasipri sxarmaiiza TeHIep MEMICKETTIK YHBIMIap MeH OU3HEC-KOFaMIACTBIK YIIIiH HETi3ri Ta0bIC Ke3i OOJIBII
TaOBLIa/IbI, OUTKEHI OYJI CATBHIN aly MPOLECiH THUIMII YHBIMIACTBIpYFa JKOHE JKETKI3YINiHI TaHxay Ke3iHue
AIIBIKTHIK TIeH Oacekere KaOUIETTLTIKTI KaMTaMmachl3 eTyre BIKHal ereli. Makaiaga aBTopiap «TEHIep»
YFBIMBIHBIH KYKBIKTBIK MOHIH aHBIKTAy MakcaTblHAAa «MeMIEKeTTIK caThlll aly TypausD» 3aHAbl Koca
aIFaHAa, TEHIACPJEpIi OTKi3yAli PEeTTEHTIH Herisri 3aHHAMAIBIK aKTidepre Tajuaay KyprisreH. Canmaibik
3aHHAMaHBl TajJJay KOPCETKeHJeH, OTaHABIK XXKOHE PECeHiK FaabIMIapiAblH eHOEKTepiHae Kell )Karmaiina
TEHZEP» JKOHE «KOHKYPC» YFBIMAphl CHHOHHUM pETiH/e alKbIHAANIBIN, KonaaHbaasl. Congai-ak AMeprka
Kypama IHlItartapsiabie, Kpitaii Xamsik PecnyOnmukachiHBIH JkoHE TYpKIMEHCTaHHBIH KOJIaHBICTAFBI
3aHHAMaJIbIK aKTUICpIHJET1 «TEHJep» YFBIMBIHA CAJIBICTBIPMAIIBI TalJay JKYPTi3y CHSAKTBHI XaJIBIKApaJIBIK
TXipuOene calbICTRIpMalIbl Taay KapacThIPbUIFaH. by aBTopiapra KoJimaHBICTarbl 3aHHAMara «TEHIEP
YFBIMBIH €HTI3y apKbUIBI Ka3aKCTAaH/BIK TEHJEp XKYHeciH pedopManayiblH aJIeyeTTi OarbITTapblH aHBIKTayFa
MYMKiHAIK Oepeni. EpkiH jkoHe amblK OoceKeIecTiK apKbUIbl KOHTPareHTTEp YIUiH e3apa THIMII KeliciM
IapT Kacacy MYMKIHAITH OUTAIpeTiH TeHAEPIiK PaciMAEpIiH HEri3ri KYKBIKTHIK acCIeKTiIepi, COHmal-aK
TEHJEpIEpIiH Typiepi, OJapAbIH MaHBI3BI MEH MEMJIEKETTIK CaThIl Ay CAJaChIHAAFBl EpeKIIeTIKTepi
3epAeieHreH. 3epTTeyAiH OiCHaMalbIK HETi3iH (HOpMaibl-TOTUKAIBIK, FHUIBIMH Tajlay >KOHE CHHTE3,
TapUXH-KYKBIKTBIK JKOHE CABICTHIPMAIIBI KYKBIKTBIK SHIiCTEP CHAKTHI KB JKOHE apHAHbI 9/icTep Kypai/ibl.
3epTTey HOTHXKECIHIEC albIHFAH HOTIDKENEp aBTOpJapFa TEHACPJIK MPOLECTIH THIMIUIN MEH OiIAIriH
KaMTaMachl3 €Ty VIOiH 3aHHaMajJblK Oa3aHbl JKETUIIIpY OOMBIHIIA YCBHIHBICTAD MEH YCHIHBIMIAPbI
TYXKBIpBIMIAyFa MYMKIHIIK Oepexni.

Kinm ce30ep: TeHzmep, KOHKYpPC, MEMJIEKETIK CaTBIN ajly, KeJiciMIIapT, OJCEKeIecTiK, TEHIEPIIiK PaciM,
KYKBIK, KaFHJ1a, Talaay, KYKbIKTBIK KaThlHACTAp.

P.b. XKXaranos, M.T. Akum>kaHOBa

IIpaBoBas cyniHOCTH TeH/Aepa 10 3aKoHoAaTe1bCcTBY PecnyOsiuku Kazaxcran

B coBpeMeHHBIX YCIOBHAX TEHJIEPHI SABIAIOTCS KIIOYEBHIM MCTOYHHKOM J0XOZa U TOCYAapCTBEHHBIX
opraHu3zaluii ¥ GM3HEC-cOOOIIECTBA, MOCKOIBKY 3TO CMocoOCcTBYeT 3((hEKTUBHON OpraHM3aluM Mpolecca
3aKyIOK M 00€CNeyYeH s IPO3PauHOCTH M KOHKYPEHTOCIIOCOOHOCTH MPH BHIOOPE MOCTaBIIMKA. ABTOpaMH B
CTaThe MPOBEAEH aHAU3 KIIOYEBBIX 3aKOHOJAATENbHBIX aKTOB, PETYIMPYIOMIUX TNPOBEJCHUE TEHJEPOB,
BKJIfouass 3akoH «O TOCYJapCTBEHHBIX 3aKyIKax» C IEJbI0 ONMpeeleHHs MPaBOBOM CYI[HOCTH MOHSTHSA
«rennep». Kak mokasan aHanM3 OTpaciIeBOTO 3aKOHOJAATENbCTBA, B TPYAAX OTEYECTBEHHBIX M POCCHHCKHX
y4EHBIX B OOJIBIIMHCTBE CIIy4aeB IOHATHS «TEHIEP» H «KOHKYPC» OTOMKIECTBIAIOTCS U HCIOIb3YIOTCSA Kak
cuHOHUMBL. Kpome Toro, mnpoBeneHa mapajulenb C MEKIYHapOJHOH NPAKTHKOH, TO €CTh aBTOPBI
OCYLIECTBHIM CPaBHHUTEJBHBIA aHAM3 TepPMUHA «TEHAEP» B IEHCTBYIOIIMX 3aKOHOAATENbHBIX aKTax
Coennnennpix IlltaroB Amepuku, Kuraiickoit Haponnoit Pecry6bmuku u TypkmeHncrana. 3To MO3BONMIO
MM BBISBUTb ITOTCHIUAJIbHbIE HAIIPABICHUS 1) PeOPMUPOBAHHS Ka3aXCTaHCKON CHCTEMbI TECHAEPOB IyTeM
BKJIIOUEHUS] B JEHCTBYIOIEE 3aKOHOAATENbCTBO MOHATHS «TEHAEp». PaccMOTpeHbl OCHOBHBIE INPAaBOBbIE
aCHeKTbl TEHJEPHBIX MpPOLEYp, HpeICTaBIAomUe Cco00ii BO3MOXKHOCTB IIOCPEICTBOM CBOOOJHOH M
OTKPBITON KOHKYPEHIIMH 3aKIIOYHUTh Al KOHTPAreHTOB B3aUMOBBITOJIHBIH JOTOBOP, a TAKXKE€ BUJIBI TEHAEPOB,
UX 3HAaue€HHE U OCOOEHHOCTH B cdepe TOoCYIapCTBEHHBIX 3aKylOK. MeTOJOoNOTHYecKyI0 OCHOBY
UCCIIEZIOBAaHUS COCTAaBIAIOT OOIIME U CHElHaIbHBIE METOMBI, TAKHE KakK (opMalbHO-IOrHYecKuil, HayqHbIH
aHAIM3 ¥ CHUHTE3, HCTOPUKO-TIPaBOBONM M CPaBHUTEIBHO-NIPABOBOW METOMbL. Pe3ynbTarhl, MOIyYeHHBIE IO
UTOraM HCCIENOBaHUs, II03BOJIMIIM aBTOpPaM C(HOPMYIHPOBAaTh IIPEMIOKEHHUS U PEKOMEHIALUU MO
COBEPUICHCTBOBAHUIO 3aKOHOJATENbHONH ©a3bl st oOecrieueHus 3G(EKTHBHOCTH H  CIIPaBeUIMBOCTU
TEH/IEPHBIX NPOLIECCOB.

BecTHuk KaparaHgmMHCKoro yHmBepcuteTa



The legal essence of tender ...

Kniouesvie cnoea: TeHAep, KOHKYpC, TOCYJapCTBEHHBIE 3aKyIKH, JOTOBOpP, KOHKYPEHIHS, TEHIepHas
npoleaypa, IpaBo, IPHHIMIIBL, aHAIN3, 3aKOHOAATENbCTBO, IPABOOTHOIIEHHUE.
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