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Practical aspects of deferred payment of state duty in courts of the Republic of
Kazakhstan

The paper reveals the features of introducing a new institute of deferral of payment of the state duty on civil
cases in the courts of the Republic of Kazakhstan. These novelties are primarily aimed at ensuring access to
justice for citizens and legal entities that find themselves in financial constraints. Granting a deferral allows
even in case of temporary financial difficulties to realize the constitutional right to judicial protection, guaran-
teeing the opportunity to appeal to the court. This institution has been studied in the context of analyzing the
judicial practice of considering the applications received for resolution, with the presentation of individual
examples, including disputes arising from matrimonial and family relations. The normative basis of the study
is the Constitution of the Republic of Kazakhstan, the Code of the Republic of Kazakhstan “On Taxes and
Other Obligatory Payments to the Budget”, the Civil Procedural Code of the Republic of Kazakhstan and oth-
er laws. The authors have analyzed statistical data on the results of consideration of applications for deferral
of state duty with the study of data available on the websites of judicial authorities and the algorithm devel-
oped by the Supreme Court of the Republic of Kazakhstan when considering applications for deferral of state
duty in the courts. The study of this institute has shown the need to develop a uniform judicial practice in the
consideration of relevant petitions, which will lead to the correct application of the norms of tax legislation on
the issues of granting deferral of payment of state duty in the courts of the Republic of Kazakhstan. The ob-
tained results led to a rethinking of the process of improving the national legislation.
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Introduction

The institution of state duty deferral plays an important role in ensuring access to justice for citizens and
legal entities in financial constraints. Granting a deferral allows for the realization of the constitutional right
of everyone to judicial protection, guaranteeing the possibility to apply to the court even in temporary finan-
cial difficulties [1; 6].

The Constitutional Court in its normative resolution No. 3 of 22.02.2023 clarifies that the gap that has
arisen after the exclusion from the legislation of the Republic of Kazakhstan (hereinafter — Kazakhstan) of
the instruments that provide access to justice for citizens who find themselves in a difficult financial situation
(reduction of the amount, exemption, deferment, installment of payment of state duty and others), prevents
the full realization of the constitutional right of everyone to judicial protection of their rights and free-
doms [2]. Therefore, the national legislation has introduced from January 1, 2024 the institute of state duty
deferral in the courts, which establishes strictly defined cases of its application at the appropriate application
of the plaintiff.

According to part 1 of Article 106 of the Civil Procedural Code of the Republic of Kazakhstan (herein-
after — CPC) [3; 68], subparagraph 2) of paragraph 8 of Article 131 of the Administrative Procedural and
Process-Related Code of the Republic of Kazakhstan (hereinafter — APPRC) [4] with amendments and ad-
ditions introduced by the Law of the Republic of Kazakhstan dated December 12, 2023 “On Amendments
and Additions to Certain Legislative Acts of the Republic of Kazakhstan on Taxation” [5], exemption of the
plaintiff from payment of the state duty from the claim filed in court or granting a deferral of payment of the
state duty shall be carried out on the grounds provided for by the Code of the Republic of Kazakhstan “On
Taxes and Other Obligatory Payments to the Budget” (hereinafter — the Tax Code) [6].

At first glance, the introduced procedure of deferral of payment of state duty does not seem to be com-
plicated. Nevertheless, in judicial practice there are cases of incorrect application and interpretation of these
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norms of legislation. For example, part 3 of Article 106 of the CPC states that “the court on claims for pro-
tection of consumer rights, filed by a citizen, shall defer payment of the state duty until the adoption of the
relevant decision, subject to a ruling”. In this connection, attention shall be drawn to the absence in Chapter
79 of the Tax Code of the norm on consumer protection claims.

We would like to note that the procedural legislation needs to be finalized in order to harmonize the civ-
il procedural legislation with the tax legislation of Kazakhstan, since they do not fully reflect the procedure
for granting deferral of state duty. Moreover, the normative resolution of the Supreme Court of the Republic
of Kazakhstan dated December 25, 2006 Ne 9 “On the application by the courts of the Republic of Kazakh-
stan of the legislation on court costs in civil cases” [7] contains no additions to the legislation on application
of the institute of deferral.

The procedure of requesting the applicant to provide documents confirming the difficult financial situa-
tion with the legislative reflection will lead to the correct application of the norms of legislation on granting
deferral of payment of state duty when considering the relevant petitions.

Methods and materials

General and special methods of cognition were used as the main methods of research: dialectical,
historical, analysis and synthesis, comparative-legal, logical-legal, structural-functional, systemic, scientific
interpretation and method of complex approach, method of empirical research, formal-descriptive, linguistic,
systemic, concrete-sociological. The formal-legal method was used to analyse the legal nature of by-laws.
The structural-functional method was used to identify structuring problems in the preparation of draft by-
laws. With the help of comparative-legal and systemic methods the comparison of rules of preparation of by-
laws contained in various legal acts of different legal nature was carried out.

Results

The Tax Code has been supplemented by Article 51-2, which defines the procedure and conditions for
granting a deferral of payment of state duty in courts. Based on the said norms of the Tax Code, a deferral is
granted for a period not exceeding one year from the date of the court's ruling if one of the following grounds
is present:

1) infliction of damage as a result of a natural disaster, technological catastrophe;

2) untimely payment of wages to an individual;

3) registration as an unemployed individual;

4) the presence of a serious illness of a physical person and being under medical treatment for more
than three months;

5) non-payment of money to the legal entity for delivered goods, performed works, rendered services;

6) seasonal nature of production and (or) realization of goods, works or services by a legal entity;

7) provision of targeted social assistance) [5].

Subparagraph 2) of part one of Article 149 of CPC starting from January 1, 2024 states that the lawsuit
shall be accompanied by:

“2) a document confirming the payment of the state duty, or a request for deferment of payment of the
state duty on the grounds provided for by the Tax Code” [3; 90].

In this regard, the Supreme Court of the Republic of Kazakhstan (hereinafter — the SC) for the courts
of Kazakhstan developed the Algorithm for consideration of applications for deferral of state duty (hereinaf-
ter — the Algorithm).

Within the framework of the Algorithm, the courts upon receipt of a claim should check the presence of
submitted petitions (contained both in the claim itself and in the attached documents), as well as documents
confirming the property and financial situation of the plaintiff, which does not allow to pay the state duty
when filing a claim and give reason to believe that the possibility of its payment will arise during the period
for which the deferral is granted [7].

The deferral does not apply to large businesses (average annual number of employees over 250 people
or total value of assets for the year over 325,000 monthly calculation index (hereinafter — MCI), respective-
ly, documents on the status of a business entity, number of staff or value of assets must be submitted).

The evidence of the difficult financial situation of the legal entity may include information on cash flow
from banks (statement for the last 6 months), information on the availability of movable and immovable
property (confirmed by certificates of registered rights issued by the registration authority), data on wage
arrears to employees, taxes and other mandatory payments to the budget.
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Evidence of future receipts may be contracts with third parties (not related to the subject of the dispute)
for the supply of goods, work and services with acts of completed work, or acts of reconciliation, letters of
guarantee, including from banks, invoices for payment, where the period of delivery or fulfillment of obliga-
tions arises during the period of deferral.

Evidence of seasonal nature of production and (or) sale of goods, works or services by a legal entity
may be information that the main activity and sales volume of the legal entity is related to natural, climatic
conditions.

A separate fact of non-payment of money to the legal entity for delivered goods, performed works, ren-
dered services is not a sufficient reason for postponement, such a fact should be considered in the context of
the financial situation of the plaintiff as a whole.

In the absence of an appropriate motion for deferral of payment of state duty and documents confirming
the payment of state duty, the claim shall be left without consideration and returned to the plaintiff in accord-
ance with Articles 106, 279, 280 of the Civil Procedural Code [3; 140].

In the presence of a petition for deferral of payment of state duty, the court within the prescribed time
limits accepts the claim and initiates proceedings in the case. In case of refusal to satisfy the application for
deferral of payment of state duty, the court makes a ruling to leave the claim without consideration with the
possibility of its appeal in the appellate court panel [8].

If the request for deferral is granted, a corresponding copy of the court ruling shall be sent by the court
to the tax authority at the place of consideration of the case.

Upon expiration of the deferral period, the state duty shall be collected by the tax authority (by methods
and measures provided for by the Tax Code).

In case of increase of claim requirements to the relevant statement of the plaintiff shall be attached a
document on payment of state duty in the increased part or a petition for deferral of payment of state duty,
which is subject to consideration by the court taking into account the above requirements of the Tax Code.
When considering these applications, the legislation of Kazakhstan establishes the priority of the national
currency when expressing and fulfilling monetary obligations in the territory of the country, therefore the
amount of the state duty is indicated in “tenge”.

If a decision is made to satisfy the claim (before the deferral period), the relevant state duty is to be col-
lected from the defendant to the state income (copies of the court decision are simultaneously sent to the par-
ties and the tax authority).

If a decision is made to dismiss a claim (before the deferral period has expired), the relevant state duty
must be recovered from the claimant. In this case, the deadline for payment of state duty comes according to
the definition of deferral (the court decision is sent to the tax authority).

When the parties conclude an amicable agreement or an agreement on dispute (conflict) resolution by
way of mediation, an agreement on dispute resolution by way of participatory procedure, which is approved
by the court, the state duty, the term of payment of which was postponed, is not subject to payment and is
considered to be extinguished.

In the course of analyzing the application by the courts of the norms of tax and civil procedural legisla-
tion on deferral of payment of state duty for 6 months of 2024 from the official statistical data of the work of
the courts on the number and results of consideration of plaintiffs’ petitions for deferral of state duty, the
courts of Kazakhstan received 65 petitions for deferral of state duty, 24 of which were satisfied, 30 petitions
were denied (Fig.).

A total of 65 were received

m Satisfied - 25  ®mRefused - 31 Under consideration - 12

46%

Figure. Statistics for 6 months in 2024
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Discussion

Practice shows that, in general, the provisions of tax legislation on granting a deferral are correctly ap-
plied by the courts when claims are accepted for proceedings. The plaintiffs attach to the petitions documents
confirming the difficult financial situation of the claimant: bank statements and certificates of registration as
unemployed.

Pursuant to Article 72 of the Civil Procedural Code, each party must prove the circumstances to which
it refers as the basis of its claims and objections, unless otherwise provided by law, the plaintiff has the bur-
den of proving the circumstances that allow the court to exempt the applicant from paying state duty on cases
considered in the courts [3; 51].

This provision correlates with the principle of legal proceedings based on the adversarial nature of the
parties (Article 15 of the Civil Procedural Code) [3; 25].

In some cases, judicial acts do not contain the reasons for the decision on postponement or refusal to
postpone, which makes it difficult to understand the position of the court and the possibility of appeal. There
are facts of absence of written motions of the parties when granting the plaintiffs a postponement, which is a
violation of procedural norms. The declared petitions were satisfied by the court, they were granted a defer-
ral of payment of the state duty until the judgment, which is reflected in the court's ruling.

For example, in the specialized inter-district juvenile court of Almaty (hereinafter — juvenile court) cit-
izen O. filed a petition for deferment of payment of state duty when considering a claim against the former
spouse O. on the recognition of jointly acquired debt obligations, determining the share of the defendant in
the jointly acquired debt obligations in the amount of 2, and the recovery of monetary compensation for the
value of V4 of the part of the jointly acquired debt obligations in the amount of 14,388,070 KZT.

To accept this claim in the proceedings of the juvenile court requires the payment of state duty in the
amount of 1 % of the amount of the property claim, which is 143,880 KZT, as well as for two non-property
claims of 0.5 MCls, which is 3,692 KZT. In total, the total amount of state duty payable was 147,572 KZT.

The claimant, pointing to the difficult financial situation, the lack of ability to pay the state duty in the
specified amount, referring to Article 106 of the Civil Procedural Code, Article 51-2 of the Tax Code, asked
to grant a deferment for 1 year. In confirmation of the status of the unemployed plaintiff presented a certifi-
cate of registration, issued on the basis of Article 14 of the Law of RK “On Employment”, as unemployed in
Almaty since 16.02.2024.

By the definition from February 26, 2024 the court, guided by Articles 133-1, 268-269 of Civil Proce-
dural Code, the court considered it expedient to defer payment of the state duty on this claim until the deci-
sion. A copy of the ruling was sent to the Tax Authority. Given that the court decision of May 21, 2024 the
claim was partially satisfied, the court decided to recover from the plaintiff to the state income state duty in
the amount of 143,881 KZT, from the defendant 3692 KZT.

On a similar basis, based on the attached to the petition certificate of registration as unemployed since
May 23, 2024, the definition of the Atyrau City Court of June 24, 2024 granted deferment of payment of
state duty on the civil case on the claim for recovery of funds, a share of accrued interest on the deposit, pen-
sion savings, the division of property in kind. Deferment on payment of the state duty on this claim is grant-
ed until the decision is made.

In the motivation part of the definitions, the courts do not always reflect a full analysis of the documents
submitted by the party. Thus, the definition of the specialized inter-district economic court of Kostanay re-
gion on April 15, 2024 at the request of F LLP granted deferment of payment of state duty 383,276 KZT
when filing a lawsuit against A LLP to recover the amount of debt and penalty. The applicant in support of
the motion attached statements from the bank accounts of Bereke Bank JSC and Halyk Bank of Kazakhstan
JSC on the absence of funds, motivated by the defendant's failure to pay the money for the delivered goods.

Determination of the court should contain the reasons for the decision, the fact of non-payment is not a
sufficient reason for deferral, such fact should be considered in the context of the financial situation of the
plaintiff as a whole.

A similar example in which there are no reasons for the decision in the definition of the specialized in-
ter-district economic court of Turkestan region on April 24, 2024. The court at the request of the plaintiff
Avan LLP provided a deferral of payment of state duty for a period of 3 months on the claim against
Nur LLP on compulsion to sign the act of work performed from June 19, 2023 in the amount of
7,500,000 KZT; recovery of the amount of debt in the amount of 7,500,000 KZT; penalty in the amount of
750,000 KZT.
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In the petition filed by the director of the LLP, except for references to the norms of the law regulating
the issues of deferral, no grounds for the application of these norms are given. The statements in the claim,
also with reference to the norms of the law, that the plaintiff had tax arrears and worsened financial situation
are not substantiated by anything, only attached a copy of the bank account statement. There is no certificate
of debt to the budget. Proceedings on the case were terminated due to the approval of the amicable agree-
ment of the parties.

In some cases the courts granted deferral of state duty without sufficient grounds and it is not always
indicated for what period of time the deferral of state duty is granted.

For example, the definition of the specialized inter-district economic court of Almaty region from July
20, 2024 satisfied the request for deferral of payment of state duty in the amount of 9 633 819 KZT to the
German company Smart, which filed a claim against E LLP and MLG LLP on the recovery of debt and in-
validation of the contract. In the petition the plaintiff, indicating that the financial situation does not allow to
pay the state duty, attached the bank statement of the Savings Bank of Germany with the transfer.

According to the content of the text of this statement “the displayed account balance does not always
correspond to the real credit balance. This printed document is not legally valid”. The plaintiff's
representative, pointing out that German tax law does not provide for the division of legal entities into small,
medium or large business entities, considered that a foreign company cannot be a large business entity.

In this case, the court granted the plaintiff a deferment of payment of the state duty. According to the
materials it is clear that the plaintiff is a non-resident, does not have on the territory of the Republic of
Kazakhstan as a permanent establishment and any other structural units. Accordingly, there were no
guarantees of payment of the state duty in the prescribed manner [9].

Conclusions

Requesting the applicant to provide documents confirming the difficult financial situation, with their re-
flection in the judicial act will lead to the correct application of the law on granting deferral of payment of
state duty when considering the relevant applications.

The correct application in civil proceedings of the legislation on state duty is aimed at ensuring accessi-
bility to legal proceedings, ensuring the property interests of the budget, excluding the facts of abuse of pro-
cedural rights of certain unscrupulous participants of substantive legal relations.

Local courts do not always correctly apply in their work Algorithm in consideration of applications for
deferral of state duty in courts with specific step-by-step recommendations for the correct and uniform appli-
cation of legislation for guidance.

In order to develop a uniform practice of application of the norms of legislation on granting a deferral
of state duty when considering relevant applications, we believe it is necessary to reflect the Algorithm de-
veloped by the Supreme Court when considering applications for deferral of state duty in courts in the norm
of Article 106 of the Civil Procedural Code with explanations in the normative decision of the Supreme
Court of the Republic of Kazakhstan dated December 25, 2006 Ne 9 “On the application by the courts of the
Republic of Kazakhstan legislation on court costs in civil cases”.
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Ka3zakcran Pecny0iuKacbIHBIH COTTAPBIHIA MEMJIEKETTIK 0ax Toseyai
KeliHre KaJbIPyAbIH MPAKTHKAJBIK MIceJesiepi

Maxkanana Kasakcran PecryOnukackIHBIH COTTapbIHAA a3aMaTThIK icTep OOMBIHIIIA MEMIICKETTIK Oa)k Toey/l
KeWiHre KaJIblpy KOHIHJET! )kaHa MHCTUTYTTHI SHTI3yNiH epeKIIeNiKTepi allbUiFaH. ATanFaH jKaHAJIBIKTap,
€H alIbIMEeH, KUbIH Kap)KbIIbIK JKaFdaiifa mymrap OONFaH azamarTap MEH 3aHAbl TYJIFajap YIIH oIl COTKa
KOJDKETIMIUTIKTI KaMmTamachl3 eryre OarpITTanraH. KeliHre Kanablpyasl YCBIHY YaKbITIIA Kap KBUIBIK
KABIHABIKTAp Ke3iHAE e COTKa JKYTiHy MYMKIHIITiHE KemiiAik Oepe OTBIPHII, COT KOpFayblHA
KOHCTUTYLIMSJIBIK KYKBIKTHI JKY3€Te achlpyFa MYMKiHIIK Oepeni. Byl HHCTUTYT KapacThIpyFa KeJill TYCKEH
OTIHINITEp/I KapaynblH COTTBHIK TOKIpHOECIH jkeKe MbIcajgap KelTipe OTBIPHIN, OHBIH INIiHAE HeKe-0TOachl
KaThIHACTApbIHAH TYBIHIAWTHIH jAaynap OOWBIHIIA Tainjay apKbUIBl 3eppenefi. 3epTTeydiH HOPMaTHBTIK
Herizin Kasakcran Pecnyonukaceineiy Kouctutyrmsichl, Kasakcran PecmybmukachiHbIH «CalbIK KoOHE
OrolkeTke TeNeHeTiH Oacka ma MiHAeTTi Tenmemaep Typans» Kopekci, Kazakcran PecmyGiamrkachIHBIH
A3aMaTTBIK TPOLECTIK KOJIEKCi oHe e3re A€ 3aHmap Kypauael. ABTopiap coT OWIiri opraHgapbIHBIH
CaTTapBIHAAFBl JEPEKTEpHl JKOHE COTTapJa MEMJICKETTIK OaKAbl TeJeyli KeWiHre Kajablpy Typasibl
eTiHimTepAi Kapay kesinae Kaszakcran PecmyOmmkacsiabiH JKOFapFbl COTHI 93ipiiereH aJropHTMAL 3eprenei
OTBIPHII, MEMJICKETTIK OakKIbl TeNeyli KeliHre KaIApIpy Typalibl ©TiHIIITEpAl Kapay HOTIbKenepi OOHbIHIIA
CTAaTUCTUKAJBIK JepeKTepre Tanmay xkacamsl. Ockl MHCTHTYTTH 3epaeney Kaszakcran PecrryOnmkachIHBIR
COTTAapBIHIAa MEMJICKETTIK Oak Teyeydi KeiiHre Kauablpy Mocenenepi OOibIHINA CalblK 3aHHAMACHIHBIH
HOpMaJIapblH IYPBIC KOJNAAHyFa OKENEeTiH THICTiI OTIHIMTepAi Kapay Ke3iHae OipbIHFall COT MpPaKTUKACHIH
a3ipiey KaKETTIrH KOPCETTi. AJIBIHFaH HOTHXEJICep VITTHIK 3aHHAMAHbI XKETUIAIPY YPHICIH KaiiTa Kapayra
QKeJI .

Kinm ce3dep: MeMIieKkeTTik 0ax, MEMIIEKETTIK OaXIbpl Tesney OOWBIHIIA KeHiHre KalIblpy, Aaylap, Heke-
0TOAChUIBIK KaTbIHACTAPIaH TYBIHIAWTHIH ayiap, a3aMaTThIK COT iCiH KYpri3y.

JI.M. MyrybaeBa, ['.A. UnbsicoBa

IIpakTHYecKHe acMeKThl OTCPOUYKH YILIATHI FOCYIaPCTBEHHOH NMOMITHHBI
B cyaax Pecnyoumku Kaszaxcran

B craTtbe packphIThl 0COOCHHOCTH BBEAEHHS HOBOTO MHCTUTYTa OTCPOYKH IIO0 yIUIAaTe TOCYAApCTBEHHOHU ITO-
HITMHBI TI0 TPayKAAHCKUM JieniaM B cyzax PecrryOmmkm KaszaxcraHn. YkazaHHBIE HOBEIUTBI, IPEXK/E BCETO, Ha-
MpaBJIeHB! HA oOecledeHne JOCTyNa K MPaBOCYAUIO IS TPaXJIaH M IOPUIMUYECKUX JIHI], OKA3aBIIMXCS B 3a-
TPYJHUTEIEHOM (PHHAHCOBOM mMoJokeHuH. [IpenocTaBieHne OTCPOUYKH MO3BOJISIET AaXKe MPH BPEMEHHBIX
(MHAHCOBBIX TPYAHOCTAX PEAM30BaTh KOHCTHUTYIIMOHHOE IPABO Ha CYAEOHYIO 3allUTy, TapaHTHPYs BO3-
MOXKHOCTB O0OpaliieHus B cyA. JJaHHBII HHCTHTYT OBbUT M3Y4eH B KOHTEKCTE aHAJIN3a CyJeOHOM MPaKTUKH pac-
CMOTpPEHHs MTOCTYNHUBIINX Ha pa3pelieHre X0JaTaiCcTB, ¢ MPUBEJCHUEM OTACIBHBIX IPHMEPOB, B TOM YHCIE
M0 CTIOpaM, BBITEKAIONINM M3 OpadHO-CeMeHHBIX OTHOImEeHHH. HOpMaTHBHYIO OCHOBY HCCIEIOBAHUS COCTa-
B Koncrurynus Pecrryomukn Kazaxcran, Kogeke Pecrry6nmuku Kaszaxcran «O Hamorax u apyrux o0s3a-
TENBHBIX IUIAaTeXax B OI0/pKeT», I pakmaHckuil mponeccyanbHbli kojgeke Pecrrybmmkn Kasaxcran u uHble 3a-
KOHBI. ABTOpaMH IPHUBEIEH aHAJIN3 CTAaTUCTHYECKUX AAHHBIX IO Pe3yIbTaTaM PACCMOTPEHUS XOAaTalCTB 00
OTCpOYKE YIUIaThl TOCYAAPCTBEHHOM MOLIIMHBI ¢ H3YUYSHHUEM JaHHBIX, HaXOIIMXCS Ha caifTaXx OpraHoB Cy-
neOHoli BiacTu, u pa3paboranHoro BepxoBubiM Cynom Pecny6nuku Kazaxcran anroputma npu paccMoTpe-
HHUHU XOJaTaliCTB 00 OTCPOUKE IO yIUiaTe roCyIapCTBEHHOM MOLUTHHBI B cyax. M3y4deHne 1aHHOTO HHCTUTY-
Ta MOKa3ajo HeoOXOUMOCTh BBIPAOOTKH €IMHOOOpa3HOW CyAeOHON MPAKTUKHU IPH PACCMOTPEHHH COOTBET-
CTBYIOIINX XOZATaHCTB, KOTOpas IMPHUBEIET K NMPaBIILHOMY IPUMEHEHHUIO HOPM HaJIOTOBOTO 3aKOHOJATEINb-
CTBa MO BOIIPOCAM IPEJOCTABICHUS] OTCPOYKH MO yIUIaTe TOCYNapCTBEHHON MOIUIMHEL B cyaax PecrryOmmikn
Kazaxcran. IlomydeHHbIe pe3ysIbTaThl MPUBEIH K IIEPEOCMBICICHHIO TIPOIECCa COBEPIICHCTBOBAHMS HAIMO-
HaJIbHOTO 3aKOHO/IATEIIbCTBA.
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