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Comparative legal analysis of the Ombudsman institution of Kazakhstan and Turkey
for compliance with international documents

The purpose of the article is to comparatively reveal the structure and activity of the ombudsman institute in
Kazakhstan and Turkey and evaluate it in terms of international standards. In this context, the compliance of
the ombudsman institutions of the two countries with the international documents, which regulate the status
of national human rights institutions, was studied. The normative basis of their duties and powers, and inter-
national standards, will be examined, and if there are any shortcomings, they will be identified and recom-
mendations will be made on what to do to improve them. In order to protect human rights and freedoms, the
importance of the ombudsman institution in the society and its place in the state legal system was analyzed.
Additionally, the status of the ombudsman institution, the order of creation and appointment to the position
was studied. The requirements and duties of the ombudsmen of the two countries were shown. It was also de-
termined that the norms of the internal legislation of the two states regarding the institution of ombudsman
correspond to the principles of Paris and Vienna. In this context, proposals were made to improve internal
legislation. To conduct scientific research work, the national laws were studied such as “On the Commission-
er for Human Rights of the Republic of Kazakhstan” dated November 5, 2022 and the Law “On the Om-
budsman Institute” of Turkey dated June 29, 2012. Result of the research work, some inconsistencies were
obtained with international standards in the laws governing the activities of the ombudsman institution.

Keywords: Ombudsman, human rights commissioner, national human rights institutions, Paris principles of
the United Nations, international standard, legal status, protection human rights.

Introduction

After World War 11, there was a need to protect and promote human rights at the global level. For this
purpose, various protection mechanisms have been established through international and regional organiza-
tions. However, domestic laws primarily authorized to protect human rights. In this context, national human
rights institutions (hereinafter referred to as the National Human Rights Institutions) were needed to transfer
the human rights norms defined at the international level to national legal systems. For this reason, there is a
temporal parallel between the protection of human rights at the international level and the emergence of na-
tional human rights institutions. In fact, it is no coincidence that since the founding of the United Na-
tions (1945), national human rights institutions have been constantly encouraged [1]. The HRC “is a key
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component of human rights protection systems and has an important role in the promotion and protection of
human rights in democratic countries” [2]. These institutions are “links between government and civil socie-
ty, between national and international systems”. It serves as a bridge at the national level in the fulfillment
of the state's international obligations in the field of human rights [3]. National human rights institutions
have become widespread around the world, especially in the post-Cold War period. States have established
human rights institutions under various names. Although their names, establishment and working principles
are different from each other in many ways, these institutions appear as completely new entities apart from
governmental and non-governmental organizations aimed at the protection and development of human rights
at the national level.

The ombudsman also forms a type of national human rights institution. The institution of the ombuds-
man, which first implemented in Sweden in 1713 and whose constitutional status regulated by the Constitu-
tion of 1809, spread throughout the world, especially after the 1950s. Today, we see that approximately two
out of three United Nations member states have an ombudsman, or institutions known by various names, that
perform the same function. The Consultative Assembly of the Council of Europe in 1975 and in its recom-
mendation decision No. 457, considering that the institution of the ombudsman has an effective function in
the protection of human rights, proposed the creation of such institutions in the member states [4]. In this
recommendation, the Council emphasized the importance of the ombudsman institution and emphasized that
member states should establish ombudsman institutions that work on national, regional, local or specific is-
sues [5]. A similar development took place in the European Union. The Maastricht Treaty, which entered
into force in 1993, established the European Ombudsman to work within the Union. On the other hand, on
March 15, 2019, the European Commission for Democracy through Law (abbreviated Venice Commission),
the Council of Europe's department responsible for providing consultations and legal reviews on issues of
democracy, human rights and the rule of law, “Preserving and developing the institution of the Ombudsman
(Venice Principles)” accepted the principles [6]. This document, called “Venice Principles” for short, defined
the standard principles of the ombudsman institution with reference to the Paris Principles and the recom-
mendations of the Council of Europe on national human rights institutions in general, in particular ombuds-
man institutions. The Parliamentary Assembly of the Council of Europe [7] later approved these principles.
In addition, paragraph No. 2 of the UN General Assembly resolution No. A/RES/75/186 (“The role of om-
budsman and mediation institutions in ensuring and protecting human rights, good governance and the rule
of law”) [8] states. Paragraph No. 8 of the report states that “the principles of establishment and operation of
ombudsman and mediator institutions should be consistent with the Paris Principles, the Venice Principles
and other international documents. Many studies have been written about the history, structure, functions,
and establishment and working principles of the Ombudsman Institute in different countries. However, no
research has conducted to compare the institution of the ombudsman in Kazakhstan and Turkey and evaluate
the institutions of the two countries in terms of other international documents, especially the Paris Principles
and the Venice Principles. We directly address this issue in this study.

Methods and Materials

It was carried out within the framework of internal legislation (Constitutional Law of the Republic of
Kazakhstan “On the Ombudsman for Human Rights” adopted on November 5, 2022 [9]) and No. 6328 of
June 29, 2012 “Law of the Republic of Turkey on the Ombudsman Institution” [10]). During the legal com-
parison, the compliance of the institutions of the two countries with the Paris principles of the United Na-
tions and the Venice principles of the Council of Europe is determined. In this study, on the one hand, the
Ombudsman of the Republic of Kazakhstan and the Ombudsman of the Republic of Turkey will be com-
pared in various aspects. On the other hand, the situation of these two institutions against the standards intro-
duced for national human rights institutions in international documents such as the United Nations Paris
Principles and the Council of Europe Venice Principles will be revealed.

Results

Below we will research the structure, legal status and competence of the institutions of the two coun-
tries in accordance with international standards:

1. According to the legal regulatory basis of the institution. According to the Paris Principles and the
Venice Principles, law should regulate the establishment of national human rights institutions (the ombuds-
man institution also forms a group of national human rights institutions) should base on a constitutional
framework or their establishment and operation. As an institution established based on constitutional law, it
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means that the institution given prestige and importance. On November 5, 2022, the Constitutional Law “On
the Commissioner for Human Rights of the Republic of Kazakhstan” was adopted. Article 83-1 of the Con-
stitution states: “The representative for human rights in the Republic of Kazakhstan shall assist in the restora-
tion of the violated rights and freedoms of a person and a citizen, promote the rights and freedoms of a per-
son and a citizen”. In addition, this article includes the guarantees of the Human Rights Commissioner, and it
stated that law regulates the status, establishment and working principles of the institution. The activities of
the ombudsman institute in the Republic of Turkey were regulated by the Constitution. In Turkey, the om-
budsman called “Public Inspector™. It is introduced by amendments to the Constitution in 2010. According to
Article 74 of the Constitution, everyone has the right to apply to the ombudsman. It is said, that the Om-
budsman institution established under the presidency of the Supreme National Committee of Turkey is re-
sponsible for considering complaints about the work of the administration. The Law referred to in the Consti-
tution is Law No. 6328 of June 29, 2012 “Law on the Ombudsman”. In light of the above explanations, both
countries can see this institution as an institution with constitutional status according to international docu-
ments. In our opinion, this is a very fine-tuning.

2. The construction model. There is no standard model for national human rights institutions (NHRIS).
The main thing is to follow the standard principles. In some countries it works as a board and in some coun-
tries it works as a single person. This style of ombudsman can also receive “accreditation of national human
rights institutions”, even if it does not meet the “pluralist structure” required by the Paris Principles for the
creation of national human rights institutions, as it is composed of one person. On the other hand, a subject-
specific human rights ombudsman or a general ombudsman may be established. For example, Canadian pris-
on ombudsman, Northern Ireland police ombudsman. In the Republic of Kazakhstan, a one-person human
rights ombudsman institute was adopting, while in the Republic of Turkey, a multi-person model was adopt-
ing. According to the law, the institution consists of the chief ombudsman and five ombudsmen (Article 4—
3). If we consider the field of activity and other features of the institutions of the two countries, it is clear that
they belong to the category of national law enforcement institutions mentioned in international documents.
There are many examples of both models in the world. The Vienna Declaration and Plan of Action, adopted
after the World Conference on Human Rights, states that national human rights institutions can play an im-
portant role in the protection and promotion of human rights, and that each state has the right to choose a
model of human rights that suits itself [11].

3. Status. From the point of view of the Paris principles, the most basic element in national human
rights institutions is their autonomy or independence. This issue is explained in all its requirements in articles
2 and 3 of the chapter “formation, independence and pluralism” of the Paris principles. Independence is es-
sential to the effectiveness, credibility and legitimacy of a national human rights institution. Institutional in-
dependence is not judicial independence. Here, the independence of the ombudsman means that he is not
subject to any pressure from the state authorities while performing his duties and exercising his power and
his duty cannot be terminate; disobeying the orders and instructions of the executive body while performing
its duties. First, the national law enforcement agency should have an institutional structure independent of
the executive power of the state. This statement should be reflecting in the norms that are the source of its
establishment. Principle 14 of the Venice Principles states this: “The Ombudsman shall not be given to any
instructions and shall not be subject to the instructions of any authority .

According to A.B. Uzakbayeva, the ombudsman, as a legal institution, should be independent from any
state body and official who may influence its decisions and should respond to the principles of non-reporting.
This feature is an indispensable condition of the ombudsman [12]. In order for this element to exist, the prin-
ciples of establishment and operation of the ombudsman must be providing by the constitution or law. In or-
der for the institute to act independently against state bodies, it is necessary to have a constitutional ba-
sis [13].

The first paragraph of Article 3 of the Law “On Human Rights Commissioner of the Republic of Ka-
zakhstan” states, that: “The Commissioner performs his duties independently, he does not report to any state
body or official ”. Paragraph 1 of Article 12 of the Law on the Institution of the Ombudsman in Turkey
states: “No body, institution, body or person can issue orders or instructions to the Ombudsman and om-
budsmen regarding their duties”. The second paragraph of this article states, “The Ombudsman and Om-
budsmen is obliged to act in accordance with the principle of neutrality while performing his duties. Accord-
ing to Article 3 of Chapter 1 of the Law “On the Ombudsman for Human Rights in the Republic of Kazakh-
stan”, without the permission of the Senate of the Parliament of the Republic of Kazakhstan, the ombudsman
may not be arresting, detained, arrested or put under house arresting, serious crimes may not be committed
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while performing his duties. It is not possible to initiate a criminal case against them, impose or apply admin-
istrative punishment. Except for the exceptions provided by law, no restrictions can be place on their rights.
The same immunities apply to ombudsmen in Turkey. If it is proved that the Chief Ombudsman or Om-
budsmen have committed a crime in connection with the performance of their duties, criminal investigation
and prosecution against them may only be carried out with the permission of the President of the Supreme
National Assembly of Turkey (Article 31-1). The relevant chamber of the State Council is the body that ap-
peals against the decision to grant or deny a permit. According to the law, immunity does not apply in the
case of a crime under the jurisdiction of a superior criminal court. At the same time, investigation and crimi-
nal prosecution carried out in compliance with general rules (Article 31-4). On the other hand, interfering
with the legal activities of the ombudsman in the Republic of Kazakhstan entails responsibility specified in
the laws of the Republic of Kazakhstan, which the ombudsman will indicate in his annual report. The law
provides the following guarantees to the ombudsman (Article 3):

— The ombudsman cannot be as a witness about the information and circumstances he learned during
the performance of his official duties;

— During the implementation of the ombudsman's activities, his safety is guaranteeing in accordance
with the legislation of the Republic of Kazakhstan.

— The ombudsman has the right to freely visiting institutions and other places on the territory of the Re-
public of Kazakhstan upon presentation of his service identification.

According to Rule 23 of the Venice Principles: “The Ombudsman, his deputies and decision-making of-
ficials shall enjoy immunity from official statements made orally or in writing”. This immunity, also called
functional immunity, is available even after the ombudsman will be dismissed from his position or ceases his
duties. In our opinion, the functional guarantees provided by law regarding the ombudsman should also be
taking into account for the employees and representatives of the ombudsman institution. In addition, the Law
“On the Human Rights Commissioner of the Republic of Kazakhstan™ does not have a provision that allows
the ombudsman to use functional immunity after his dismissal or the end of his term of office. In Turkish
legislation, there is no regulation on this issue in the Law on the Institution of Ombudsman. It should be not-
ed, that the lack of regulation on this issue in the ombudsman legislation of both countries does not meet in-
ternational standards.

4. From the point of view of establishment of the institution. One of the important international stand-
ards regarding the ombudsman concerns the formation of the institution. The Paris Principles and the Venice
Principles of the UN determine the criteria for appointing the members of the institution, the method and the
duration of the appointment, whether they are reappointing or not, for what reasons and in what order the
members are terminated [14]. These issues are also highlights in the Handbook of National Institutions of the
United Nations and each of them is discused and explained in detail from different aspects. Of course, ten-
ure, legal and financial rights and guarantees are also very important for the independence of the institution.
As noted by David Seksilo and Stanislav Zakrochimskyi, the question arises whether the principle of selec-
tion based on the ombudsman's work, which was developing primarily for the appointment of the public ser-
vice, can be fully applied in the appointment of the ombudsman. This requires the development of clear and
detailed criteria for assessing candidate skills and abilities. A politically neutral body with sufficient experi-
ence [15] should evaluate candidates. The Paris Principles recommend that expertise, knowledge and experi-
ence, transparency, merit and civil society representatives adopt a nominating method that allows them to
choose people from different sections of society in identifying their candidates and members. Some countries
require a law degree. For example, in Denmark you have to become a lawyer. Some countries also include a
requirement to practice law for a certain period. In Hungary, to qualify for the position of ombudsman, one
must have at least 10 years of work experience, while in Croatia; one must have a law degree and at least
15 years of work in any legal profession. In Romania and Slovenia, the ombudsman must meet the require-
ments of Constitutional Court judges, and in Iceland and Norway, Supreme Court judges. He must be a high-
ly qualified lawyer and have a certain reputation in the legal field [16]. In Bosnia and Herzegovina, a bache-
lor's degree in law, a degree in human rights and at least ten years of experience is required. A law degree
and knowledge of human rights and freedoms are required in Albania. In addition, nominations must be open
and the application process and evaluation of applications must be transparent and open to the public. Ac-
cording to the 7 principles of the Venice Principles, “the election procedure should be determined within the
framework of public, open, objective principles and procedures aimed at revealing the merits of the candi-
dates. The methods for ensuring public announcement of a vacancy shall be specified by law. Another point
to note is that it shows the advantage of ensuring pluralism in people who can nominate candidates rather
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than simply nominating the head of state or government. In this context, that allowing non-governmental or-
ganizations to nominate candidates for the position of ombudsman serves the institution's legitimacy. It can-
not be said that the Law of the Republic of Kazakhstan on the Commissioner for Human Rights is in accord-
ance with the 7th principle of the Venice Principles on the norms related to nomination applications and their
evaluation. The Law on the Ombudsman Institute of the Republic of Turkey is more compatible with interna-
tional documents in this respect. In Article 11 of the Law, the procedure for determining the chief ombuds-
man and ombudsmen is defined. If the chief ombudsman or one of the ombudsmen is ninety days before the
end of the term of office and these duties are terminated for any reason, within fifteen days from the date of
termination, the situation shall be reported to the Supreme National Assembly of Turkey (SNA). Those who
have the qualifications to become the chief ombudsman or ombudsman candidate during the application pe-
riod are announced by the SNA. The Commission will select three candidates among the candidates who ap-
plied for the election of the chief ombudsman within fifteen days after the end of the application period, and
will notify them of their nomination to the General Assembly of the National Assembly. The General As-
sembly shall initiate the election of the Chief Ombudsman within fifteen days from the date of notification.
The Chief Ombudsman is electing by secret ballot. The same procedure applies to ombudsmen. The election
will be completed no later than ninety days from the date of application by the institute. On the other hand,
according to Rule 6 of the Venice Principles, the ombudsman should be appointed based on procedures that
strengthen the reputation, impartiality, independence and legitimacy of the institution as much as possible.
Among the various methods, it is recommended that the Parliament is elected by a qualified majority. The
commission has repeatedly noted that the unanimous election of the ombudsman in the Parliament strength-
ens his neutrality, independence and legitimacy, and contributes to increasing public confidence in the insti-
tution. For this reason, the Venice Commission does not accept elections with a simple majority or an abso-
lute majority of the parliament. Election by three-fifths or more is saying to strengthen its legitimacy. The
Paris Principles and the Venice Principles do not specify a specific term for the term of office. However, this
suggests that short or very long periods are dangerous. According to the Venice Commission, a four-year
term is considered short, and five years is generally recommended. Again, according to the Commission's
report, the extension of the term of office should be allowed, but the appointment should not make for more
than two terms. It is also of the opinion that the longer term of office of the appointing body or authorized
body can have a positive effect on independence. The term of office of the Ombudsman of the Republic of
Kazakhstan is five years, and the term of office of the Senate that elects him is six years. The law does not
specify whether the Ombudsman can be re-elected. It should be note that this regulation is an important gap
and is not compatible with the principles stated in international norms. In the Republic of Turkey, the term of
office of the chief ombudsman and ombudsmen is the same as the term of office of the Supreme National
Committee, which elects them. Below, information on the terms of appointment, term of office and electoral
body of the Ombudsman according to the legislation of the two countries is presented in a comparative table
(Table).

Table
Comparative analysis
State Electoral body Period Candidate requirements
1 2 3 4

Kazakhstan The Senate of the |5 years (Law, - to have citizenship of the Republic of Kazakhstan and
Parliament of the  |Article 5) permanent residence in its territory for the last 10 years; — to
Republic of have higher education; — to have at least five years of work
Kazakhstan on the experience in the protection of human and citizen rights and
recommendation of freedoms; — not younger than 30 years old; — fluent
the President of the knowledge of the state language; — ability to act.
Republic of
Kazakhstan (Law,
Article 5)
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Continuation of Table

1 2 3 4
Turkey Supreme National |4 years - Turkish citizenship; — must be over 50 years old for the
Assembly of (Constitution, position of the chief ombudsman, 40 years old for the
Turkey Article 74; Law, |ombudsman, — 4-year education at the faculty of law,
(Constitution, Article 14) politics, economics and management or equivalent education
Article 74; Law, at higher education institutions abroad or in the country; — to
Article 11) have at least 10 years of work experience in government

bodies, international institutions, public associations or the
private sector; — non-prohibition of political rights; — not to
be a member of any political party; — Article 53 of the
Turkish Criminal Code No. 5237 of 26.09.2004, even if time
has passed, he has been deprived of his liberty or pardoned for
the crime he committed intentionally, or even if a decision has
been made to postpone the announcement of the sentence, the
first and second part of the second book of the Turkish
Criminal Code crimes against the security of the state, crimes
against the constitutional structure and the functioning of this
order, crimes against national defense, crimes against the state,
crimes against secrecy and espionage, and crimes against
relations with foreign states or embezzlement, extortion,
bribery, theft, fraud, must not have been convicted of forgery,
breach of  trust, fraudulent  bankruptcy, trade
misrepresentation, tortfeasor, devaluing property resulting
from crime, money laundering or smuggling.

5. On duties and powers. According to the Paris Principles, since the main task of a national institution
is the full protection and promotion of human rights, it is expected that the institution will give adequate
powers to achieve this goal. On the other hand, the duties and powers of the institution should be clearly de-
fined. Duties of the Commissioner for Human Rights of the Republic of Kazakhstan are specified in Article
7 of the Law. Their competence includes virtually all issues related to the protection and promotion of hu-
man rights and fundamental freedoms, as well as the prevention of violations. For this purpose, the ombuds-
man should develop draft laws and submit legislative proposals to the President of the Republic of Kazakh-
stan, the Parliament of the Republic of Kazakhstan and the Government of the Republic of Kazakhstan on
the protection and support of human rights. In addition, it has the duty and authority to make recommenda-
tions on issues related to the goals specified in the law. In addition, the state of the Republic of Kazakhstan
has important powers such as giving opinions and recommendations on the ratification of international trea-
ties on human rights and fundamental freedoms, signing agreements (memorandums) that promote the de-
velopment and protection of rights and freedoms. On the other hand, it is authorized to cooperate with na-
tional law enforcement institutions operating at the international, regional and national levels. In addition to
all these powers, it also focused on the duties and powers of conducting research with educational institu-
tions and other organizations within the framework of promoting human rights education and research. Giv-
en the mandate given to the agency, it can be clearly stated that it meets the job description required of na-
tional law enforcement agencies as outlined in the Paris Principles. The Law on the Ombudsman Institution
in the Republic of Turkey briefly regulates the duties of the institution without going into detail. According
to Article 5-1 of the Law, “The institution reviews all actions, transactions, attitudes and behaviors of the
administration on complaints related to the work of the administration™. In the law, duties assigned to the
ombudsman are provided in a narrower scope than the Kazakh ombudsman is. In other words, it is consider-
ing in the classical framework of the mediation between the administration and the citizen, consideration and
verification of the claims and complaints that the rights have been violated by the actions of the administra-
tion. In addition, consideration of decisions related to the exercise of legislative power, exercise of judicial
power, and transactions related to military operations of the Turkish Armed Forces is not the responsibility
of the ombudsman (Article 5-2).

Discussion

The introduction of the institution of the ombudsman with constitutional status, which aims to protect
and improve human rights with amendments to the Constitution of the Republic of Kazakhstan until 2022, is
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an important event. It is a significant step in the field of human rights that such an important institution,
which aims to protect and promote human rights, is regulated by the constitution rather than by the law or
presidential decree, which was often used in the past. However, the constitutional law requires improvement
in aspects of institutional independence, authority, efficiency and pluralism of the ombudsman institute. In
our opinion, improving the efficiency of the Ombudsman's work depends on two factors:

— Firstly, in order for the ombudsman to be able to fully implement the duties and powers assigned to
him by law, the state bodies should give the institution the necessary importance and provide the necessary
financial and technical support for its work according to its purpose. The most fundamental element of insti-
tutional independence is ensuring financial independence and providing sufficient facilities and resources.
Achieving this requires expert and skilled personnel and financial resources. It is impossible to tell the func-
tionality of the institution without sufficient financial resources [17]. Its independence remains on paper.
Having individual staff, tools and equipment and a unique budget is an important tool for the institution to
realize its expected benefits. The Handbook of National Institutions of the United Nations emphasizes the
close relationship between financial independence and functional independence, and states that financial re-
sources should be sufficient for the institution to function in practice, not for show [18]. The independence of
the Ombudsman cannot be a reason to question the legality of his work as a defender of rights. Non-
interference in his work, freedom and independence in decision-making are mandatory conditions of the om-
budsman's activity and guarantee of his objectivity and impartiality. In addition to general guarantees, the
ombudsman has immunity guarantees. This special guarantee given to the ombudsman derives from his sta-
tus and the importance of the task he performs.

— The second is to standardize the conditions and selection procedure for candidates for the post of om-
budsman, using the experience of developed democracies. Ombudsperson with knowledge in the field of
human rights, who adheres to high moral and ethical principles and can act impartially, strengthens the legit-
imacy of the institution. It is stated that the privileges and immunities used by employees should be clearly
specified in the law. In the handbook of UN institutions [19] it is recommended to ensure the inclusion of
representatives in the institution, especially women and persons with disabilities. On the other hand, the ne-
cessity of a pluralistic structure in the formation of institutions is emphasized and it is said that it is also im-
portant for the independence of the institution. Therefore, a pluralistic, representative structure should be
created. For this purpose, it is noted that the presence of representatives of various non-governmental organi-
zations, religious groups, ethnic groups, professional organizations, political parties, trade unions and univer-
sities in the institution is important from the point of view of the representative structure of the institu-
tion [20]. People's trust in the institution depends on its effectiveness. Effectiveness is achieved not only by
the formality of the institution, but also by showing the necessary sensitivity to human rights, taking com-
plaints seriously and reports and decisions prepared by the ombudsman, being taken seriously and imple-
mented by public institutions.

Conclusion

The Paris Principles and the Venice Principles of the United Nations, prepared by the Venice Commis-
sion of the Council of Europe and adopted by the Council based on the principles therein, are international
documents defining the standards of national human rights institutions established for ombudsmen or similar
purposes. Today, a national human rights institution must obtain a certificate of status (A) from the Accredi-
tation Committee of National Human Rights Institutions established at the United Nations in order to repre-
sent and speak at various international institutions. The way to get this document is to follow the Paris Prin-
ciples. In March 2012, the International Accreditation Council granted “B” status to the Ombudsman Insti-
tute of the Republic of Kazakhstan [21]. Category “B” means that it does not sufficiently comply with the
Paris Principles as mentioned above. Institutions with such status cannot receive a badge indicating that they
are a national law enforcement agency. They do not have the right to vote in bureaus and sub-commissions.
They can participate in universal and regional meetings as observers, but they cannot speak about the issues
on the agenda in these meetings, nor can they give their opinions or suggestions regarding the addition of
items to the agenda. No accreditation assessment has been conducted for the Ombudsman Institute of the
Republic of Turkey yet [21]. Based on the situations discussed above, the following conclusions can draw:

— The law should provide for clear, transparent and participatory procedures for the selection and ap-
pointment of senior management of the NHRI (head and deputy head of the National Center for Human
Rights) based on the qualities of candidates necessary to ensure the independence of the institution and pub-
lic confidence in it. Moreover, the broad and unclear wording of the provisions on the removal procedure
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may undermine the security of the ombudsmen’s tenure and thereby call into question the independence of
this institution, so they require significant revision;

— The law should provide additional guarantees to strengthen the provisions for financial independence
and autonomy of the institution;

— The ombudsmen, representatives and employees must be protected from civil, administrative and
criminal liability for oral or written statements, decisions made or actions taken in good faith;

— include constitutional law provisions, detail setting out the application process, pre-selection of candi-
dates, election and appointment of the ombudsmen and reflecting a transparent, participatory process, as well
as specific provisions establishing clear and objective criteria to select and evaluate candidates at all stages
of the process;

— review the grounds for dismissal from office, provide clear and detailed provisions to ensure openness
and transparency of the process of dismissal of the ombudsmen from office, requiring, in particular, a quali-
fied majority vote in the Senate, and also the right of appeal to an independent tribunal, possibly to Constitu-
tional or Supreme Courts;

— The state is obliged to allocate adequate funding to the Office of the ombudsmen in order to provide it
with sufficient financial, technical and human resources to fully perform the duties.

In conclusion, the regular work of the ombudsman on the protection of human rights, the transparency
of his institution, the organization of joint events with international organizations not only creates a positive
opinion about the activities of national law enforcement institutions in international arena, also strengthens
their assessment of Kazakhstan in the field of democratization and human rights protection.

References

1 Cardenas S. Sovereignty Transformed? The Role of National Human Rights Institutions / S. Cardenas // Negotiating
Sovereignty and Human Rights. — Routledge, 2016. — C. 27-40.

2 Bepxousiii komuccap OOH mo mpaBam uvenoBeka. Jloknan ['enepansHoit Accambnen OOH. — 2007, A/62/36. . 15. —
[2nexTponnbii pecypc]. — Pexum JOCTYTa: https://wvm.legislationline.org/sites/default/files/2023—
01/FINAL%200DIHR%200pinion%200n%20the%20Draft%20Law%200n%20the%20Commissioner%20for%20Human%20Right
s_Kazakhstan_RUSSIAN_1Sept2022.pdf.

3 CoBMeCTHOE 3asBJIEHHE 10 UTOraM COBCIIAHUA SKCIIEPTOB IO YKPCTIJICHUIO HE3aBUCUMOCTH HallUOHAJIBHBIX IMPaBO3all[UTHBIX
yupexnennit B pernone OBCE. — 28-29 wnos6ps 2016 roma, BapmaBa. — [Dmekrponnsiii pecypc]. — Pexum mocryna:
http://www.osce.org/BJINTTY/289941? download=true.

4 European Commission for Democracy through Law (Venice Commission) Compilation of Venice Commission opinions
concerning the Ombudsman Institution. — [Electronic resource]. — Access mode:
https://www.venice.coe.int/webforms/documents/? pdf=CDL-P1(2022)022-e

5 Frank B. The World-Wide Growth of the Ombudsman, Prof. Dr. Biilent Nuri ESEN’e Armagan/ Bernard Frank // Ankara
Universitesi Hukuk Fakiiltesi Yaynlarl. — 1977. — P. 14,

6 Recommendation No. R (85) 13 of the Committee of Ministers to Members States on the Institution of the Ombudsman.
[Electronic resource]. — Access mode: https://rm.coe.int/cmrec-85-13-on-the-institution-of-the-ombudsman/1680a43b56.

7 Parliamentary Assembly of the Council of Europe, Resolution 2301: Ombudsman Institutions in Europe — The Need for a

Set of Common Standards. — 2019. — [Electronic resource]. — Access mode: http://assembly.coe.int/nw/xml/XRef/Xref-
XML2HTML-EN.asp? fileid=28161&lang=en;
8 Pesomorus. [punsita [enepanbHoii Accambiieeit OOH 16 nexabps 2020 1. (75-st ceccust). — [DneKTpoHHBIH pecype] —

Pexxum noctyna: https://documents.un.org/doc/undoc/gen/n20/373/13/pdfin2037313.pdf? token=TZJeBnOG3u4QEHS3uP &fe=true

9 KoHcruTynnonHsii 3akoH PecnyGuinku Kasaxcran ot 5 Hos0pst 2022 r. Ne 154—VII 3 PK. «O06 Y101HOMOUEHHOM 110 TIpaBaM
yenoBeka B Pecriybnmke Kazaxcrany. — [DiektponHsblii pecype] — Pexunm mocryna: https://adilet.zan.kz/rus/docs/Z2200000154

10 “TURKISH PUBLIC AUDITOR INSTITUTION” LAW. — No. 6328. — [Electronic resource]. — Access mode:
https://www.mevzuat.gov.tr/mevzuatmetin/1.5.6328.pdf

11 Viyana Bildirgesi ve Eylem Plan1 I- Para. 36. A/CONF. 157/23, 25 Temmuz 1993. — [Electronic resource]. — Access mode:
http://Awww.un-documents.net/ac157-23.htm

12 V3akbaeBa A.b. HekoTopble aclieKThl IPaBOBOro cTaTyca Y MOJIHOMOYEHHOIO 110 IpaBaM 4esioBeka B Pecrybnuke Kaszaxcran
u Poccuiickoit Denepanuu | A.B. Y3ax6aeBa. — [PnexTponHbIit pecypc] — Pexxum JOCTyma:
https://cyberleninka.ru/article/n/nekotorye-aspekty-pravovogo-statusa-upolnomochennogo-po-pravam-cheloveka-v-respublike-
kazahstan-i-rossiyskoy-federatsii/viewer,

13 Aktas K. Kamu Denetgiligi Kururmunun Anayasal sistemdeki yeri ve Etkinligi Sorunu / K. Aktas // TBB Dergisi. — 2011.
— Vol. 94. —S. 366.

Cepus «[lMpaBo». 2024, 29, 3(115) 13


https://wvm.legislationline.org/sites/default/files/2023-01/FINAL%20ODIHR%20Opinion%20on%20the%20Draft%20Law%20on%20the%20Commissioner%20for%20Human%20Rights_Kazakhstan_RUSSIAN_1Sept2022.pdf
https://wvm.legislationline.org/sites/default/files/2023-01/FINAL%20ODIHR%20Opinion%20on%20the%20Draft%20Law%20on%20the%20Commissioner%20for%20Human%20Rights_Kazakhstan_RUSSIAN_1Sept2022.pdf
https://wvm.legislationline.org/sites/default/files/2023-01/FINAL%20ODIHR%20Opinion%20on%20the%20Draft%20Law%20on%20the%20Commissioner%20for%20Human%20Rights_Kazakhstan_RUSSIAN_1Sept2022.pdf
http://www.osce.org/БДИПЧ/289941?download=true
https://www.venice.coe.int/webforms/documents/?pdf=CDL-PI(2022)022-e
https://rm.coe.int/cmrec-85-13-on-the-institution-of-the-ombudsman/1680a43b56
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-EN.asp?fileid=28161&lang=en
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-EN.asp?fileid=28161&lang=en
https://documents.un.org/doc/undoc/gen/n20/373/13/pdf/n2037313.pdf?token=TZJeBnOG3u4QEHS3uP&fe=true
https://adilet.zan.kz/rus/docs/Z2200000154
https://www.mevzuat.gov.tr/mevzuatmetin/1.5.6328.pdf
http://www.un-documents.net/ac157-23.htm
https://cyberleninka.ru/article/n/nekotorye-aspekty-pravovogo-statusa-upolnomochennogo-po-pravam-cheloveka-v-respublike-kazahstan-i-rossiyskoy-federatsii/viewer
https://cyberleninka.ru/article/n/nekotorye-aspekty-pravovogo-statusa-upolnomochennogo-po-pravam-cheloveka-v-respublike-kazahstan-i-rossiyskoy-federatsii/viewer

A.B. Ashirbekova, O. Anayurt

14 National Human Rights Institutions. A Handbook on the Establishment and Strengthening of National Institutions for the
Promotion and Protection of Human Rights, United Nations edition, New York and Ceneva 1995, 77-81. — [Electronic resource].
— Access mode: https://www.refworld.org/reference/manuals/un/1995/en/97867

15 Sze$cito Dawid. From Paris to Venice: the international standard of the ombudsman’s independence revisited European
Commission for Democracy Through Law (Venice Commission), Principles on the Protection and Promotion of the Ombudsman
Institutions (“The Venice Principles”), 15-16 March 2019 / Dawid Sze$cito, Stanistaw Zakroczymsk // Opinion. — No. 897/2017. —
P. 12.

16 JlpozmoBa A.M. MHCTHTYT MapiaMeHTCKOrO YTIOJHOMOYCHHOTO MO MpaBaM deloBeka: yueG. moc. / A.M. JIpo3moBa. —
Ps3anb: Konnenuus, 2016. — 155 c.

17 Anayurt Omer. Paris Ilkeleri Isiginda Ulusal Insan Haklari Kurumlari ve Tiirkiye’de Durum / Omer Anayurt / Kamu Hukuku
Arsivi. — 2009. — S. 1-12.

18 Eren Abdurrahman. Tiirkiye’de Insan Haklarinin Korunmasi: Uluslararasi Koruma Mekanizmalari ve Ulusal Insan haklart
Kurumlarmin Rolii / Abdurrahman Eren // Turhan Kitabevi. — Ankara. — 2007. — S. 10.

19 National Human Rights Institutions. A Handbook on the Establishment and Strengthening of National Institutions for the
Promotion and Protection of Human Rights. — [Electronic resource]. — Access mode:
https://www.refworld.org/reference/manuals/un/1995/en/97867

20 Anayurt Omer. Paris Ilkeleri Isiginda Ulusal Insan Haklar1 Kurumlar ve Tiirkiye’de Durum / Omer Anayturt / Kamu
Hukuku Arsivi. — 2009. — S. 15-16.

21 Accredited by the Global Alliance of National Human Rights Institutions. — [Electronic resource]. — Access mode:
https://www.ohchr.org/sites/default/files/documents/countries/nhri/StatusAccreditationChartNHRIs.pdf

A.b. Ammp6exoBa, O.AHaropT

Ka3akcran :xoHe Typkusi oMOycMeH HHCTUTYTBIHBIH XaJIbIKAPAJIBIK KY:KATTapra
COMKeCTIriH caJbICTBIPMAJIBI KYKBIKTBIK, TAJIAAY

MakananbiH Makcatel — Kaszakctan MeH Typkusiarsl oMOyACMEH HMHCTHUTYTHIHBIH KYPBUIBIMBI MEH
KBI3METIH CaJbICTHIPMAaiIbl KYKBIKTHIK JKarblHaH alllbII KOPCETY JKSOHE OHbI XaJBIKApaJIBIK CTaHAAPTTap
TYpFrhICbIHAH Oaranay. OcChl Typrblia €Ki eNIiH OMOYJCMEH WHCTHTYTTapbIHBIH YJITTBIK KYKBIK KOpFay
WHCTUTYTTApbIHBIH MOpPTEOECiH pEeTTEHTIH XaJbIKapalblK KyKaTTapra COHKECTiri, MiHAETTepi MeH
OKUIETTIKTEpiHIH HOPMATHBTIK HETi3Nepi 3€pPTTENie OTBHIPHIN, JKETUIAIPY MaKcaTBhIHIA YCHIHBICTap Oepinmi.
AnaM KYKbIKTapsl MeH OOCTaHABIKTapBIH KOPFay MAakcaThIHAa OMOYICMEH WHCTHTYTBHIHBIH KOFaMJIAFbI
MaHBI3Bl MEH MEMJIEKETTIK KYKBIK XKYHeciHaeri opHbI capaiganabl. OxaH 6acka, OMOYICMEH MHCTHTYTHIHBIH
MopTeOeci, TaralWblHIAy »oHE KbI3MeTTeH Oocary Toptibi 3eprrenui. Exi enmgin omOyacMmenpepiHe
KOWBUIATBIH Talanrtap MeH MiHaeTTep kepcerinreH. CoHpaii-ak, oMOYACMEH HMHCTHTYTBIHA KaTBICTHI €Ki
MEMJICKETTIH 1IIKi 3aHHaMachiHBIH [lapik jkoHe BeHa KarmpmaTTapbelHa COWKeC KeJeTiHi aHBIKTAJIbL.
FeubiMu-3epTTey  KyMBICTapblH OKyprizy Herizinme 2022 oxbpurrbl S5  Kapamagarel  «Kasakcran
PecnyOnukachiHBIH AlaM KYKBIKTapHI )KOHIHAET1 Yokl Typaib» KOHCTHTYIHSUITBIK 3aHbI skoHE 2012 5KBUTFBI
29 maycemmaarsl TypkusHblH «OMOyZICMEH WHCTHUTYTHI TypajbD» 3aHbl 3epAeieHAl. 3epTTey KYMBICHIHBIH
HOTIKECiHIe OMOYICMEH HHCTHTYTHIHBIH KBI3METIH PETTEWTIH 3aHapAa XalbIKapalblK CTaHAapTTapra
coliKec KeIMEHWTiH HopMalapbl aHBIKTAJ/IBL.

Kinm ce30ep: oMOyncMeH, amaM KYKBIKTapbl JKOHIHJICTI YOKiN, aaaM KYKBIKTaphl XOHIHIETI VITTHIK
MHCTUTYTTap, bipikkeH Ynarrap Y#bIMbIHBIH [lapiok OpUHOMOTEpI, XaJlbIKapajblK CTaHIAPT, KYKBIKTBHIK
MapTebde, alaM KYKBIKTapblH KOpFay.

A.b. Ammp6exosa, O. AHaropT

CpaBHMTEJBHO-TIPABOBOI aHAIN3 HHCTUTYTAa oMOyAcMeHa Ka3zaxcrana
u Typuum Ha COOTBeTCTBHE MeKAYHAPOAHBIM J0KYMEHTaM

Ienb cTaTbll — CPaBHUTENIBHO PACKPHITH MPABOBYIO ACSATEIBHOCTh HHCTHTYTA OMOyncMeHa B Kazaxcrane u
Typuun ¥ OLEHHTh €€ C TOYKH 3PEHHS MEXIYHapOAHBIX CTaHAApTOB. B 3TOM KOHTEKCTE H3YYeHO
COOTBETCTBHE HHCTUTYTOB OMOYJICMEHA JIBYX CTPaH MEXAYyHApPOIHBIM JOKYMEHTaM, PErYIHPYIOIIUM CTaTyC
HAI[MOHAJIBHBIX MPAaBO3AIIUTHBIX MHCTHTYTOB, a TaKXKe€ JaHbl PEKOMEHIAI[MU 10 COBEpIICHCTBOBAaHHIO. B
LEeJAX 3aIIUTHI IpaB U ¢BOOO yenoBeka Anu¢ hepeHIMpOBaHbl 3HAYCHUE HHCTUTYTa oMOyICMeHa B 0011ecTBe
U MECTO B TIOCYIapCTBCHHOW INpaBOoBOH cucreme. KpoMe TOro, M3ydeH CTaTyc HHCTUTYTa OMOYyJICMEHa,
HPOLIEYPbl HA3HAYEHUS U YBOJIBHEHUS C TOCYAAPCTBEHHOMN CIyKObl. Y TOYHEHBI TPeOOBaHHS U TOJTHOMOYHS
OMOY/ICMEHOB, NPEAYyCMOTPCHHbIE BHYTPEHHMM 3aKOHOAATENCTBOM IBYX CTpaH. [I3ydeHO BHYTpeHHee
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Comparative legal analysis of ...

3aKOHOJATEIbCTBO  JBYX TOCYAApCTB OTHOCHTENBHO MHCTHUTYyTa OMOYACMEHa Ha COOTBETCTBHE
MEXyHapOAHBIM JOKyMeHTaM, TakuM Kak Ilapmkckue n Benckue mpunimmnel. Ha ocHoBe mpoBeneHus
Hay4HBIX HCCIEeJOBaHMKA paccMoTpeHbl KOHCTUTYHmHOHHBIH 3akoH oT 5 Hos6ps 2022 roma «OO6
YnomHOMOYeHHOM IO TpaBaM denoBeka B PecmyOmmku Kasaxcram» m 3akon Typroum «O6 wHCTHTYTE
omOyncMenay ot 29 urons 2012 roga. B pesynbrare uccienoBaTelbCKOH paboTH B 3aKOHAX, PETYITHPYIOMINX
JeATeNbHOCTh HMHCTUTYTa OMOYJCMCHA, OIpENeNeHBl HOPMBI, HE COOTBETCTBYIOIIME MEXKITYHApPOIHBIM
CTaHAapTaM.

Kniouesvie crosa: oMOyncMeH, yNOTHOMOYEHHBIH IO MpaBaM 4elOBEKa, HAI[MOHAIbHBIE MPaBO3alIUTHbIC
uHCTUTYTHI, [lapmwkckue nmpuHmunsl OOH, MexayHapoIHBI cCTaHZapT, HMPaBOBOWM CTaTyC, 3allUTa IpaB
YeIoBeKa.
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