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Problems of legality strengthening in the sphere of motherhood protection

Analyzing a current state of protection of motherhood in the Republic of Kazakhstan and having investigated
the legislation of some foreign countries in the field of protection of motherhood, authors came to opinion on
need of updating of the existing normative and legal acts regulating protection of motherhood. Besides, in the
article problems of strengthening of legality in the sphere of protection of motherhood are considered. Ideas
and suggestions for improvement of the legislation and law-enforcement practice in the sphere of providing
the corresponding material benefits are expressed by authors, namely authors suggest to reconsider assign-
ment of an award «Altyn alka» (Gold alka) and sequence of provision of housing for large families. In addi-
tion, the article deals with the problems of strengthening the rule of law in the field of maternity protection.
The authors declare their ideas and proposals for improving the legislation and law enforcement practices in
the field of ensuring mutually acceptable financial well-being. The legislation of the Republic of Kazakhstan
of August 24, 2009, Ne 858 states that the process of adopting a law in the country is important for ensuring
the guaranteed and unconditional fulfillment of the constitutional duties of all state and individuals, citizens
and organizations.
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Introduction

The great French writer Victor Hugo in the XIX century wisely noticed that a family was a crystal
of society. As we know, the family is a small group based on marriage or consanguinity. The life in a commu-
nity, mutual aid, moral and legal responsibility unites all the members of a family [1; 715]. That is, family as
social institute was always the main cell of society having the right for protection from the state and society.

In each society, care of mother was care of a child, and each new child in a family is a pleasure for
a family and the state as a birth of a child provides the demographic growth. The President of Kazakhstan
Nursultan Nazarbayev noted the importance of the matter in his annual Message to the citizens of Kazakh-
stan and set the task to increase population by 10 percent till 2020 [2]. The special role of a family is that it
carries out social function that provides continuous replacement of some members of society with others.
The future of each nation and humanity, in general, potentially depends on younger generation, therefore
ensuring the rights of a family and children; their legal protection is an indisputable problem of the state.

The Family Code of the Republic of Kazakhstan defines in details that a family is a circle of people,
connected by property and personal non-property rights and duties following from marriage (matrimony),
relationship, property, adoption or other forms of acceptance of children on education and urged to promote
strengthening and development of the family relations [3].

It is unconditional that many legal mechanisms carry out the protection of their interests. For example,
for stimulation the birth rate the state guarantees a number of grants to citizens having children. The Law of
the Republic of Kazakhstan «About the welfare payments to citizens having children» [4] installs uniform
system of welfare payments to the citizens having children in connection with their birth and education
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which provides the material support of motherhood guaranteed by the state, paternity and the childhood. In
our opinion, interests of mother and child coincide, and to consider them separately is not always reasonably
and pertinently.

Therefore, protection of motherhood is one of priority problems of the state. It should be noted that in
the Message to the citizens «Strategy «Kazakhstan-2050»: the new political policy of state» the President
Nursultan Nazarbayev especially noted, «I declare that the protection of motherhood and the childhood is the
most important component of social policy at a new stage». Further he emphasized, «for the state, as well as
for me personally, motherhood is a special carey.

However, today's realities show that in the legislation there are conflict norms where constitutional
rights both of mothers and a child are violated. Namely, one can find in the norm of the Republic
of Kazakhstan regulating the state awards, and in the law of the Republic of Kazakhstan «About the Housing
Relationsy.

In our opinion, for comparison of existing rules, the research of legal bases for protection of interests of
mother and child is actual in daily activity of both a legislator and scientists-lawyers. Only the constitutional
principle will allow to create effective institute for protection of motherhood and a child, and to provide its
realization fully.

The Constitution of the Republic of Kazakhstan adopted in August 30, 1995 on a Republican Referen-
dum is the fundamental state and legal act of our republic which guarantees the rights and freedoms of the
person and the citizen.

The Universal Declaration of Human Rights (adopted during the third session of the United Nations
General Assembly by the resolution 217 A (III) in December 10, 1948) fixed in point 2 of Article 25 that the
motherhood and infancy have the right for special care and the help [5].

The Concept of Legal Policy of the Republic of Kazakhstan approved by the Decree of the President of
the Republic of Kazakhstan in August 24, 2009, No. 858 defines the main directions of development of legal
system of the country for the period from 2010 till 2020. As it is noted in the Concept, in the course of the
further statement of the principles of the constitutional state in the country it is important to achieve, on the
one hand, the greatest possible guarantees implementation of constitutional rights and freedoms of the person
and the citizen, and on another hand unconditional and exhaustive performance of the constitutional duties
by all government bodies, officials, citizens and the organizations.

Besides this, document reflects the need for further realization of legal ideas and principles of the Con-
stitution of the Republic of Kazakhstan which have to be embodied in legislative, organizational and other
measures of the state. Therefore, in the course of improvement of the legislation, and during law-
enforcement activity it is necessary to follow steadily the principles of rule of the Constitution, and to pro-
vide compliance of standards of acts of subordinate level to acts of the higher.

Ensuring the rights and freedoms of the person and citizen is the important condition guaranteeing equal
rights and freedoms as it is demanded by the constitutional principle [6] which is also a protection basis for
motherhood and the childhood in the Republic of Kazakhstan.

Problem definition

The problem of our research is comparison of the normative legal acts adjusting mechanisms of realiza-
tion of protection of the rights of mother and child in the domestic legislation. In particular, precepts of law
governing relations in the field of granting state awards and in the sphere of the housing relations in Republic
of Kazakhstan are considered there. The subparagraph 2 of Art. 12 of the Constitution of the Republic of Ka-
zakhstan says that: «the rights and freedoms of the person belong to everyone from the birth, admit absolute
and inalienable and define the contents and application of laws and other regulations».

It should be noted that the legislator provides the certain norms allowing the pregnant woman to protect
the rights and interests of her unborn baby till the child's birth.

The received results assume development of the recommendations capable to promote effective for-
mation of system of the right and realization of the rights, freedoms and legitimate interests of mother and
child as, the problem of collisions in the right always generated sharp disputes, and permission of the matters
becomes more and more actual.

The objective of the research is ensuring the unity and consistency of the normative legal acts
concerning the rights and interests of mother and child.
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The main part

At present the protection of motherhood and the child gains social and legal, economic and political
character. In essence, all pursued large-scale state policy directed on strengthening of a family of protection
of motherhood and the childhood promotes formation of the healthy nation and strengthening of family
values in society. Each state is interested in formation of the full-fledged and healthy personality bringing
benefit to society. Today we need more effective state policy on strengthening of a family, protection of
motherhood and the childhood, worthy providing in old age [7].

As we know, according to the Constitution of the Republic the only source of the government is the
people of Kazakhstan. According to Article 1 of the Constitution of Republic of Kazakhstan, «The Republic
of Kazakhstan approves itself as the democratic, independent, constitutional and social state supreme of
which values are the person, his life, rights and freedoms». Following from sense of the constitutional article,
that the country assumes obligations to soften a social inequality by creation of conditions for worthy life to
the citizens [8].

The Republic of Kazakhstan assumed a duty to recognize and guarantee the rights and freedoms of the
person, to protect them from any illegal intervention or restriction.

Recognition by the state of the rights and freedoms of the person means their duty to approve these
values in fundamental legal acts. As we know, when developing the Constitution of the Republic of Kazakh-
stan by the legislator, provisions of the Universal declaration of human rights were incorporated. Therefore,
according to the Constitution exercising the rights and freedoms, an individual has the right to protect them.

Recognizing the legal values of the person accepted by the international community, the Republic of
Kazakhstan at the same time guarantees their implementation, and the guarantor of their observance is the
President of the Republic of Kazakhstan.

Assuming the above-mentioned values, the state installs legal mechanisms of their implementation (re-
alization). The legislative and others adopted by laws according to the Constitution, and directed on realiza-
tion of its provisions concern to them.

Thus, guarantees of observance of the rights and freedoms of the person are the essential signs of the
constitutional state emphasizing value of the rights and freedoms of the person as the supreme value [9; 213].

The item 2 of Article 12 of the Constitution fixed that the rights and freedoms of the person belong to
everyone from the birth, admit absolute and inalienable and define the contents and application of laws and
other regulations. However, these provisions found the reflection in the Universal declaration of human
rights where «All people are born free and equal in the advantage and the rights ...» [10].

In our opinion, here it is pertinently to emphasize that the above-mentioned subparagraph of article of
the Constitution defines the principle of inalienability of human rights.

In addition, inalienability of the rights and freedoms of the person means that no one including the state
can deprive people of the established rights, freedoms, except the cases provided by the Constitution, and
laws [11] adopted on its basis.

Thus, having analyzed a current state of protection of the rights of mothers who have many children, we
came to opinion on need in more detail to consider the legislation in this area. As we realize, the constitution
is the most important standard and legal criterion of interpretation and application of all legal facts and
commission of legal actions. Unfortunately, it is possible to note that the legislator allowed violations
regarding compliance of the constitutional legality.

As we mentioned above, the norms governing state awards and the housing relations of the Republic of
Kazakhstan contradict the basic principles of the Constitution.

In our opinion, it is necessary to consider the above norms separately. Therefore, for example,
Article 28 of the law «About the State Awards of the Republic of Kazakhstan» tells the following: «the sus-
pension bracket «Altyn alka» awards the mothers who gave birth and raised seven and more children. Re-
warding with a suspension bracket «Altyn alkay is made on reaching the seventh child of age of one year and
in the presence of other living children of this mother».

We consider, it is wrong to state that one should do rewarding on reaching the seventh child of age of
one year and in the presence other of living children of this mother. In our opinion, the legislator incorrectly
created this context, as in the context, defining the contents, the legislator establishes the fact of mother who
gave the birth to children by the word «given birth». The legislator in this case accurately confirms the event
of the birth of all children, thereby lays down «condition» — their existence in live at the time of assignment
of the state award.
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Following from sense of this norm, that the developers of the law deprived both the newborn and his
given birth mother, the social benefits, which the Constitution of the Republic of Kazakhstan guarantees to
everyone.

The following circumstance draw our attention, the essence of that article of the law deprives the family
of the social benefits, guaranteed by the state, until the newborn does not reach age of one year. Thereby the
legislator deprives them the social benefits in advance. According to the current legislation, social support
can be carried out in the most various forms, namely, living space, privileges for payment of maintenance
costs of the dwelling together with family members, and also special welfare payment for payment of utili-
ties (at a rate of 6,40 MSI — monthly settlement indicator) [12].

It is necessary to pay special attention to dependence of the previous six children from the seventh new-
born child. Moreover, this circumstance, essentially limits the rights of other members of a large family. It is
possible to give the following case as an example. That is the appeal of the citizen of «N» to Department of
Committee of work, social protection and migration of Astana city. So citizen «N» writes, «My mother gave
birth and brought up 7 children, but the eldest of children who was born in 1979, died in 2005. That time she
was married, having given birth to two children. Therefore, the latest child in our family was born in 1989.
Why did they award my Mother with «Kumis alka» («Silver alka»)? Why not with «Altyn alka» («Gold
alka»)? In addition, even it corresponds to laws of Kazakhstan, whether it is correct to grant my Mother with
lower award» [13]. This misunderstanding, in our opinion, creates psychological uncertainty for the given
birth mother, and she becomes «hostage» of the incorrect formulation of a provision of the law.

In our opinion, the above collision of norms don't give the chance to reach the social benefits of mother
who gave birth to seven and more children, thereby this circumstance in the period of instability of economy
gains special relevance. Moreover, taking into account the inflation it noticeably reduces a standard of living
of such people, as this category of society is socially vulnerable.

At the same time, misunderstanding of the approach concerning the third paragraph of Article 28 of the
Law «About the State Awards in the Republic of Kazakhstan»is caused, where, in our opinion, the legislator,
incorrectly defined categories of children who are considered for receiving the state award. According to the
content of this norm those children are:

* adopted by mother in the order established by the law;

* the dead or missing people at protection of interests of the Republic of Kazakhstan or at execution of
other official duties;

* the dead at natural disasters or when performing a civic duty on rescue of human life and material
values, in fight against crime and protection of a public order;

* the dead owing to wound, mutilations or diseases got under the specified circumstances or owing to a
labor mutilation or occupational disease.

Bewilderment of the above-stated category of children is caused, as in our opinion, the legislator at their
classification did not consider other circumstances of lethal outcome. For example, death of a child owing to
falling in a well, a manhole, etc. and in other cases. Proceeding from the contents and meaning of the text of
the law follows that the listed cases of death of the child are not included into the specified list of the legisla-
tor. Moreover, it, in turn, generates uncertainty in society that demands detailed study of this provision of the
law, i.e. in our opinion the legislator has to consider all cases of a lethal outcome. Diseases, the specified cir-
cumstances received at or owing to a labor mutilation, or occupational disease.

However, we in parallel should analyze a question on provision of housing for large families that de-
mand the scientific analysis.

According to the Law «About the housing relations of the Republic of Kazakhstan», No. 94 adopted on
April 16, 1997, the legislator gave the classification of socially vulnerable people. In addition, in our opinion
this classified hierarchy does not take into account those people described in Article 36 of the Law «About
the State Awards of the Republic of Kazakhstan». This article, states that, «The mothers having many chil-
dren awarded by a suspension bracket «Altyn alka» or who received earlier a rank «Mother-Hero» are pro-
vided with living space on the established norms first of all». Moreover, in the above-mentioned law, in Ar-
ticle 68 the legislator carries to socially vulnerable segments of the population of the following groups of
people:

1) disabled people and participants of the Great Patriotic War;

a. persons equated to disabled people and participants of the Great Patriotic War;

2) disabled people of 1 and 2 groups;

3) families having or which are bringing up disabled children;
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4) persons suffering from heavy forms of some chronic diseases listed in the list of diseases approved
by the Government of the Republic of Kazakhstan;

5) pensioners on age;

6) the orphan children and children without parental support who didn't reach twenty nine, lost parents
till being adult.

At an appeal of such persons for military service the age lasts for the term of passing of conscription
military service;

7) oralman (Kazakh people who lived in foreign countries and have returned to Kazakhstan);

8) persons who lost the dwelling as a result of ecological disasters, emergency situations of natural and
techno genic character;

9) large families;

10) families of persons, the lost (dead) at execution of the state or public duties, military service, by
preparation or implementation of flight in a space, at rescue of human life, at protection of a law and order;

11) incomplete families.

It would be desirable to emphasize that the Law «About the State Awards of RK» was adopted in De-
cember 12, 1995, whereas, the law «About the Housing Relations» — in April 16, 1997.

Certainly, the above-mentioned laws protect interests of large families, however the legislator didn't consider
«the principle of first priority» at provision of housing to large families determining segments of the population by
their social vulnerability, and also didn't take into account other circumstances of death of children.

Perhaps the legislator at acceptance of the above-mentioned norms considered an economic situation of
that time when decrease in the income of the population and the state took place.

As in 1994 the Gross Internal Product (GDP) per capita made a little more than seven hundred dol-
lars [14], and by January 1, 2012 it grew more than by 12 times and exceeded 12 thousand US dollars. The
forecast of the government, expected to reach such level only by 2015 [15].

In our opinion, to stimulate the growth of the population it is necessary to support large families finan-
cially. The state has to provide them with social guarantees so that they did not appear in the worst situation.
Moreover, the budgetary expenses, on large families should not have burdened some character for the state
treasury.

Thus, the system measures providing as supremacy of legality in the country and stability of legal sys-
tem and forward development of the national right within the existing Constitution are necessary. The inte-
grated approach to legal policy will allow modernizing all standard and legal base in the context of the
general strategy of development of the state. Including for forming of qualitatively new model of public, ad-
ministration on the principles of productivity, transparency and the accountability providing protection of the
rights and freedoms of citizens, interests of society and state.

Implementation of provisions of the Concept of legal policy will allow realizing the main ideas and the
principles of the Constitution of the republic in the context of the next stage of construction in Kazakhstan of
the constitutional state.

Efficiency of implementation of the legal Concept and respectively stability of the national right, effec-
tiveness of legal regulation depend on constructive interaction of all branches of the government, quality of
the decisions made by authorities and responsibility of officials.

Complex development of the Kazakhstan legislation will promote further strengthening of the mode of
legality, observance of constitutional rights and freedoms of the person and citizen, ensuring sustainable so-
cial and economic development of the country, strengthening of the Kazakhstan statehood [6].

Therefore, the provision of subparagraph 2 of Article 12 of the Constitution of RK affirming the rights
and freedoms of the person is fundamental during the developing and adoption of the laws and other regula-
tions establishing conditions and a procedure of these rights and freedoms [11]. Moreover, the provision on
inalienability of fundamental human rights is not absolute and can be limited to the law as Article 39 of the
Constitution of the Republic of Kazakhstan provides it.

Conclusions

In our opinion, it is necessary to consider in detail at the legislative level the conceptual directions of
legal policy of the Republic of Kazakhstan in the sphere of the rights and freedoms of the citizen. Namely,
creation by the state of appropriate legal and other conditions and guarantees, the most favorable for family
life should provide the protection of a family and motherhood. It is represented that in the country it is re-
quired from us not only acceptance of economic measures, i.e. the social component directed on material
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support of motherhood, but also ensuring increase of the original status of motherhood in society has always
to be considered.

From that how social policy of the state will fully reflect moods and needs of mothers, the success of
further development of such society depends.

In our opinion, creation of the healthy moral atmosphere in large families in the country requires asso-
ciation of efforts of government institutions and institutes of civil society for search of new forms and
methods of family policy.

Thus, provisions of the Constitution have to become the major postulate and a keynote of the contents
of all normative legal acts in the Republic of Kazakhstan.
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X. CyneiimanoB, M. Abaes, K. CarpiHOeK0OB

AHa MeH 0aJIaHbI Kopray cajiaCbIHAAarbl 3aHABLJIBIKTbI Hblf‘aﬁTy Maceﬂeﬂepi

Kazakctan PecnyOnukachiHOarsl aHaHbI KOPFayIblH Ka3ipri >kail-KyiliH jkoHEe aHaHBI KOPFay CaJlaChIHIAFbI
KeWOIp IIeT enuepAiH 3aHHAMACBIH 3€PTTEil OTHIPHIN, aBTOPJAP aHAHBI KOPFay/bl PETTSHTIH KOJJaHBICTAFbI
HOPMATHUBTIK-KYKBIKTBIK aKTLIEP/i TY3eTy KaKeTTimiri Typausl mikipre kenni. COHbIMEH KaTap Makaiaga
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aHaHBl KOPFAy CaJIaChIHAAFbl 3aHIBUIBIKTBI HBIFAHTY Mocenesiepi Kapajibl. ABTOpJIAp THICTI MaTepHaIIBIK
UTiTIKTep/Ii KaMTaMachl3 €Ty CallaChIHAAFbl 3aHHaMa MEH KYKBIK KOJIIaHy HPAaKTHKACBIH XKeTiipy OoifbiHIIa
UJesnap MEH YCBIHBICTApAbl afiTThl, aTan alTKaHIa, «AJTHIH alKa» AJIKAChlH OCpyAiH TananTapbl MeH
KPHUTEPHHIIEpAIH XKoHe Kembanaasl 0T0ackuIap YIIH TYPFBIH YH Gepy Ke3eKTLNiriH KalTa Kapay sl YChIH/BL.
Conpaii-ak Mocene ayMakTaplIarbl KOpray oieniepliH KYKBIKTapbhlH Oy3y MocelnelepiH KapacThIPIBL.
ABTOpJIap ©3apa KapKbUIbIK KOJIAWIBUIBIKTEI KAMTAMAChI3 €Ty CallaChlHAa 3aHHAMAHbI J)KOHE KYKBIK KOJIAHY
ToxipuOeciH >keTiniipy OOHBIHINIA ©3/epiHiH uaesIapbl MeH YChIHBICTaphiH Oinmipyne. Kasakcran
Pecniy6nukaceiabie 2009 xbutFbl 24 TaMbizgarel Ne 858 3anpiMeH enze 3aH KaObuiiay ypaici Oykin
MEMUJICKETTIH, a3aMaTTaplblH JKOHE YHbIMAAPIbIH KOHCTUTYLMSUIBIK MIHACTTEPIHIH Kemimi jKoHe ce3cCi3
OPBIH/IATYbIH KAMTaMAachI3 €Ty YLIiH MaHbI3bl.

Kinm ce30ep: Konctutyumsi, orbacel, aHa 6oy, OanaHblH KYKbIKTapbhl MEH OOCTaHIBIKTAPbI, QJICYMETTIK
KeTUIIiKTep.

X. Cyneiimanos, M. Abaes, K. CarsiHOekoB

HpOﬁJ’IeMLI YKpeEmiieHusi 3aKOHHOCTH B ccbepe 3alllIUTHI MATEPUHCTBA

AHanm3Mpysi COBPEMEHHOE COCTOSHUE 3allUThl MaTeprHCTBa B PecryOnuke Kaszaxcran M mccienoBaB 3aKOHO-
JIaTeNIbCTBO HEKOTOPBIX 3apyOEKHBIX CTPaH B 00JIaCTH 3aIUThl MATEPUHCTBA, ABTOPBI MPHIIUTH K MHEHHIO O He-
00X0ANMOCTH KOPPEKTHPOBKH ACHCTBYIOIMX HOPMAaTHBHO-IIPABOBBIX aKTOB, PEIJIAMEHTHPYIOLINX 3allUTy Ma-
TepuHcTBa. Kpome TOro, B crarhbe pacCMOTpEeHBI IPOOJIEMBI YKpEIUIEHHs! 3aKOHHOCTH B cepe 3amuTh
MaTeprHCTBA. ABTOpaMH BBICKa3aHbl HJEU U IPEAJIOKECHHS MO COBEPHICHCTBOBAHMIO 3aKOHOAATENIBCTBA U
TIPaBONPUMCHUTENBHOM HMPAKTHKU B chepe oOecriedeHns] COOOTBETCTBYIOIINX MaTepHAIBHBIX Onar, a UMEHHO
TIePECMOTPETh KPUTEPUH U TPeOOBAHMS IIPUCBOCHHS TTOABECKU «AJITHIH aJKa» M 0YEPEIHOCTD IPEIOCTABICHHS
KUIbSL JUIS MHOTOZIETHBIX CEeMeH, a Tawke BoONacTH oOecrneyeHHs B3aUMOIPUEMIEMOro (MHAHCOBOTO
Onaronoiyuns. 3akoHozaarenscTBo PecryOmuku Kasaxcran ot 24 aBrycra 2009 r. Ne 858 riacut, uto mporecc
HPUHATUA 3aKOHA B CTPaHE BaKEH JUI1 OOCCIEYEeHHS T'apaHTHPOBAHHOTO U OE3YCIOBHOTO BBINOJHEHUS
KOHCTHTYLIMOHHBIX 00S3aHHOCTEH BCEro roCylapcTBa M OTACIBHBIX JIMLL, TPAXKIaH 1 OpraHU3aLyii.

Kniouesvie cnosa: KOHCTI/ITyHI/ISI, CEMbs, MATCPUHCTBO, IIpaBa U CBO6OIII)I pe6eHKa, COLaJIbHBIC IapaHTHH.
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