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Capital withdrawal from Kazakhstan: Challenges and prospects
of the recovery mechanism for stolen assets

The purpose of this research article is to study the problem of capital withdrawal from Kazakhstan and the
importance of returning stolen assets in protecting the property rights of citizens, organizations and the state.
The article examines the multi-step process of returning criminal money, highlighting the complexities and
difficulties such as identifying assets, identifying their beneficiaries and returning them to the country of
origin. The article reviews the legal framework of international and national legislation on the return of stolen
assets, as well as the positive experience of Kazakhstan and other countries in this direction. The focus is on
the new law of the Republic of Kazakhstan of July 12, 2023, which focuses on the return of illegally acquired
assets to the state. In addition, the article provides an overview of the challenges and prospects in addressing
this pressing problem and emphasizes the need for effective measures to restore social justice in society. This
paper discusses in detail the challenges countries face in recovering stolen assets in the context of existing
differences in legal systems, increasing financial flows, and offshore zones.
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Introduction

The return of stolen assets from abroad is an important part of the mechanism for protecting the proper-
ty rights of citizens, organizations and the state. The volume of withdrawn funds is over 300 billion tenge, of
which only 20 % of the stolen funds have been recovered. For comparison: at the end of 2018, the National
Fund accumulated 47.7 trillion tenge [1].

The problem of withdrawing money from Kazakhstan abroad is not new and has a long history. Accord-
ing to the Tax Justice Network, about 140 to 160 billion dollars have been withdrawn from Kazakhstan to
foreign offshore companies over the last 25 years. In 2021, the assets invested abroad by Kazakh citizens
alone were estimated at $45.7 billion. Some experts believe that the amount of funds withdrawn illegally
could be much higher [2].

Criminal money recovery is a multi-stage process of introducing criminal assets into the legitimate eco-
nomic cycle of the state, carried out by state authorities with the aim of restoring social justice in society.
The process is lengthy and arduous and is compounded by the problems of identifying assets and their bene-
ficiaries, locating and repatriating them to their country of origin, and international cooperation with foreign
authorities.
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Methods and Materials

When preparing the article, general scientific and special scientific methods of understanding social and
legal reality, such as analytical, formal-logical, comparative legal and system-structural, were used. The the-
oretical basis was the works of famous Kazakh and foreign scientists who made a significant contribution to
the study of the problems of the return of criminal assets; A literature review was conducted on the topic of
stolen funds and methods of their return. Materials from criminal cases and court decisions from the Para-
graph system's court database were examined.

Results and Discussion

One of the first normative instruments for asset recovery with basic principles is the UN Convention
against Corruption (2003). The Convention is considered a practical document containing basic provisions
for effective action and international cooperation in this area. The Convention defines the concept of proper-
ty and specifies that “Property” shall mean assets of every kind, whether corporeal or incorporeal, movable
or immovable, tangible or intangible, and legal documents or instruments evidencing title to or interest in
such assets. The Convention also forms the concept of proceeds of crime and defines them as any property
derived from or obtained, directly or indirectly, through the commission of an offence [3].

In addition to the UN Convention against Corruption, the UN Convention against Transnational Orga-
nized Crime is an important normative instrument aimed at more effectively preventing and combating
transnational organized crime, including the return of assets obtained through crime [4].

The main international organizations engaged in the search for stolen assets are Interpol and its divi-
sions (Europol, Asiapol, Ameripol); the Egmont Group; the World Customs Organization; the Camden Asset
Repatriation Interagency Network (CARIN); the Arab Network for Integration and Anti-Corruption; the Eu-
ropean Judicial Network; and many others.

There are also international communities of prosecutors and investigators who work together and assist
in asset recovery. These networks include CARIN in Europe, ARIN-AP in Asia and Oceania, and ARIN-
WCA in West and Central Asia. Kazakhstan joined these networks with the support of the UN Office on
Drugs and Crime. In April 2023, a cooperation agreement was signed in Switzerland between the Prosecutor
General's Office of Kazakhstan and the Basel Institute of Governance. The International Center for Asset
Recovery (ICAR) is part of it and is considered one of the largest in the world.

In addition to the above-mentioned organizations supporting the recovery of criminal assets, Kazakh-
stan cooperates with global international organizations such as StAR (Stolen Asset Recovery), the World
Bank and the United Nations [5; 10].

The Republic of Kazakhstan is committed to active cooperation in crime prevention by joining interna-
tional treaties and concluding bilateral agreements with neighboring and non-CIS countries. The country is
also committed to assisting in the identification, search and extradition of persons who commit dangerous
crimes on the territory of these countries.

The principle of transparency should be adhered to in asset recovery, as this principle shows the effec-
tiveness of the system and gives the Kazakh people confidence in the positive side of this matter. The princi-
ple of transparency refers to the openness of information about the number and financial size of ongoing cas-
es, as well as the accountability of law enforcement authorities, which contributes to citizens' trust in the pro-
cess. However, the capital recovery process is lengthy and labor-intensive, as money must be recovered from
other jurisdictions, and this is complicated by the various procedural steps, the willingness to cooperate and
the legal status of the perpetrators.

According to the Kazakh Prosecutor General's Office, the government has recovered up to KZT 760 bil-
lion ($1.7 billion) in embezzled assets as of May 2023. Of this amount, around $575 million was repaid to Ka-
zakhstan abroad. More than 100 requests for legal assistance were forwarded to other states. Property valued at
over $100 million was seized [6].

One of the most high-profile cases of asset return to Kazakhstan was the return in September 2020 of
more than 390 million tenge from Switzerland, which were withdrawn by members of organized crime
abroad, in the “Khorgos case”. These assets belonged to one of the suspects in this case, Magnus Abdraliev,
who had been on an international wanted list since 2012. The funds of the above-mentioned defendant in this
case in the amount of 762,000 USD and 915,000 KZT were returned to the state revenue at the request of the
Prosecutor's Office of Kazakhstan in April 2018 [7].
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One of Kazakhstan's first positive experiences with asset recovery was the recovery of $84 million in
the “Kazakhgate” case in 2008 [8; 320]. According to an agreement between the governments of Kazakh-
stan, the United States and Switzerland, the funds received were transferred to the Special case transferred
founded the “Bota” foundation and donated it to charitable purposes.

When assessing international experience in recovering stolen assets, there are some countries that have
the most effective practices. These countries include Switzerland, the United States of America and the Unit-
ed Kingdom.

Most legal acts on the procedure for recovering stolen assets are provided for in current Swiss legisla-
tion. One of these laws is the law on the return of stolen property through political influence, passed in 2011.
The law provides for an out-of-court procedure for the return of assets to the affected state without criminal
proceedings and without a court judgment.

In the United States of America, the Bank Records and International Transactions Reporting Act is the
primary regulatory framework for unlawful asset withdrawals, establishing reporting requirements for indi-
viduals, banks and financial institutions [9; 66].

In 2018, the UK passed the Criminal Finances Act, which gives law enforcement authorities the power
to investigate if they suspect assets over £50,000 have been criminally acquired by foreigners. In the United
Kingdom, tools such as disclosure orders by the defendant or a third party, seizure of the defendant's pass-
port, freezing of third party property and searches are used to enable a successful process to return assets to
the state [10].

In the Republic of Kazakhstan, issues of asset recovery are regulated by the Law of July 12, 2023 “On
the return of illegally acquired assets to the state”. This law provides for the application of a mechanism for
the return of assets, civil confiscation, assets acquired illegally and transferred abroad.

The law was developed on the basis of a thorough study and implementation of all modern internation-
ally recognized standards and practices in the field of combating corruption and money laundering of crimi-
nally acquired property, as well as on the basis of an analysis of Kazakhstan's practice experience in return-
ing illegally acquired property, including from abroad, and related cooperation with international organiza-
tions, courts and competent authorities of foreign states.

According to the new law, the return of illegal assets can be voluntary or compulsory. In the event of
compulsory enforcement proceedings, court acts of the Republic of Kazakhstan or foreign states as well as
decisions of competent authorities of foreign states are the basis [11].

As part of the monitoring, the authorized body must determine the circle of persons involved in the ille-
gal extraction of assets, as well as their associated persons, the total volume of these assets, the reasons and
conditions for the acquisition of the assets, the mechanism of extraction of assets abroad and other infor-
mation.

The law defines the scope of the subjects that fall within the scope of this law. This includes persons
who are or have been public officials, officials of public bodies and bodies in the quasi-public sector. In ad-
dition to the above-mentioned persons, the law also applies to persons associated with these entities, such as
close relatives, spouse's relatives and others. For the law to apply to these individuals, they must have total
assets exceeding the threshold of MCI 13 million (KZT 44 billion 850 million or approximately USD
100 million) set in the law.

An authorized body, the Asset Recovery Committee of the Attorney General's Office, was set up to car-
ry out asset recovery. A special state fund will also be created, which will be a cash control account for the
assets received for the benefit of the state. These funds will finance social and economic projects aimed at
improving the well-being of the people of Kazakhstan.

After analyzing all the information, the authorized body will make proposals to the Asset Recovery
Commission in the event that there are legitimate reasons for the lawful acquisition of assets regarding the
need to include these companies and their affiliates in the register. In addition, the Commission takes a final
decision on the inclusion of persons in the relevant register and the measures to be applied for asset recovery
and prepares recommendations. If a person cannot prove the legitimacy of the acquired assets, the assets are
recognized as assets of uncertain origin.

By taking all necessary measures to legislatively regulate the issue of property recovery, states, includ-
ing the Republic of Kazakhstan, face a number of problems, such as: peculiarities of foreign legislation, off-
shore jurisdictions, underdeveloped international cooperation, closed banking systems and evolving commu-
nications technologies. All of these factors contribute to individuals easily concealing illegally acquired as-
sets.
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In Kazakhstan, before recovering stolen assets taken abroad, a preliminary court decision on the guilt of
a specific person in a criminal case must be obtained. During the collection of evidence, a significant number
of documents are produced, while the defendant manages to evade prosecution and hide funds. An example
of such a situation is the criminal case against the former head of the Atyrau region B. Ryskaliev in 2014 in
connection with corruption. In the course of the investigation, in strict compliance with the established rules
of procedure, while the members of the organized criminal group he created were being interrogated, the
former Akim, with the help of his “cashiers”, transferred a stolen half a billion dollars abroad and fled to
England. As a result, 22 people were convicted, but it was not possible to return the stolen funds [12].

According to Professor Suleimenov M.K. problems with the return of illegally withdrawn assets are not
of a legislative or organizational nature, but of a systemic nature and are more related to the problems of in-
sufficient experience and qualifications of persons carrying out law enforcement actions in the execution of
court decisions or in the event of non-performance or improper performance of their official and Official du-
ties [13].

Other challenges in asset recovery include the lack of necessary asset recovery tools, rapid responses
and asset freezing mechanisms, high levels of banking secrecy, procedural difficulties such as mandatory
convictions for the confiscation of such assets, and many others. In order to improve the methods of search-
ing and seizing stolen assets, it is necessary to conclude agreements with the relevant authorities of foreign
states on the use of information from their financial services. In particular, the activities of exchanging tax
information with foreign countries should be intensified within the framework of the Common Reporting
Standard (CRS), and the process of recognizing the national financial surveillance system of Kazakhstan at
the international level should be accelerated by joining the Republic of Kazakhstan into the structure of the
FATF (Financial Action Task Force) integrated.

Conclusions

The process of returning illegally transferred assets abroad is a complex, long-term and multidimen-
sional task, which, of course, may require the development of additional measures to promote the return of
illegally transferred funds and associated assets by the persons involved in crimes leading to illicit transfer of
assets abroad.

As practice shows, states face a number of difficulties in recovering stolen assets, arising from factors
such as the lack of uniform legal bases for the return of stolen assets from abroad in the laws of different
countries; the need to recognize unlawful acts as criminal offenses both under national law and under the law
of the foreign state; increased requirements for the collection and enforcement of evidence of criminal pos-
session of assets; lengthy procedures and different deadlines for claiming liability; Bank secrecy, limitation
of liability of beneficiaries for the company's actions and use of offshore programs [14].

The successful recovery of these assets requires close cooperation from all stakeholders, both public
and private. This requires careful attention, feedback and information sharing between government and the
regulated sector, clarity on the role of each stakeholder and collaboration with international partners.
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Ka3zakcTaHHAH KAaUTAJIbI HILIFAPY: YPJAAHFAH AKTUBTEPAi KalTapy
TETIrHIH CbIH-KATepJiepi MeH MepCrneKTHBAJIAPDI

MaxkananblH MakcaTbl KaszakcTaHHaH KanuTalabl IIBIFApy MAceNeepiH JKOHE YpJaHFaH aKTHUBTEpHi
azaMmaTTapAblH, YHBIMAAD MEH MEMJIEKeTTIH MYJIKTIK KYKBIKTapblH KOpFay YVIOIH KaHTapyIblH
MaHBI3IBUIBIFBIH 3€PTTEY. ABTOpIIAp KBUIMBICTBIK aKIIaHb! KaHTapyAbIH KOI caThUIbI IPOLECIH KapacThIPFaH,
SAFHU aKTUBTEP]Ii, ONapIblH OcHe(UIIapIapblH aHBIKTAY JKOHE LIBIKKAH €JliHEe OpaiyJaFbl KUBIHABIKTAp MEH
TOyeKeJepAi alKbIHAaraH. ¥pIaHFaH aKTHBTEpHAl KalTapy Mocenenepi OOWBIHIIA XaBIKAPAIBIK >KOHE
YITTHIK 3aHHAMaHBIH HOPMAaTHBTIK-KYKBIKTHIK 0a3achlHa MIONY, COHAai-aK KazakcTaH MeH mIeT enfep/iH oChl
OarpITTarbl OH TAXipHOeci YCHIHBUIFAH. 3aHCHI3 CaThIl aAJIbIHFAaH aKTHBTEPJI MeMIIEKeTKe KaHTapyra
6arnapnanran 2023 sxeurrel 12 mingeneri Kasakcran PecryOnukackiHbIH kaHa 3aHbIHA Ha3ap ayAapbUIFaH.
CoHbBIMEH KaTap, Makajiaja KOFaM/Iarbl QJICYMETTIK SMIICTTITIKTI KITbIHA KENTIPYIiH THIMIII IIapaTapbiHbIH
KKETTUTITIH KOPCETe OTHIPBIIN, OChI 63¢KTi MOCENICH] MICHIyAeTi KUbIHABIKTAp MEH MEPCICKTUBANIAPEa IOy
JKacanFaH. ¥pIaHFaH aKTUBTEP/l KYKBIKTHIK JKyHenep/eri alblpMaIIbUIbIKTap, YIFaifFaH KapXKbl aFbIHAAPBI
KoHe opmIOpIBIK alfiMakTap >KaFJalblHAa KalTapy Ke3iHAe eNIepHiH alAblHAa TYPFaH MOcesenep MYKHAT
KapacTBIPBUIFaH.

Kinm ce3dep: akTuBTEepAi KaifTapy, 3aHCHI3 TaObic, ypiaHFaH Kapaxar, OcHedpuuumapiap, odguroprap,
XaJIBIKapaIbIK BIHTBIMAKTACTHIK.
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BoiBoa kanuTaua u3 Kazaxcrana: BbI30OBbBI H MEePCIIEKTHBLI
MeExaHU3Ma Bo3BpaTa NOXUINCHHBIX aAKTUBOB

Ienbio craThy sIBISIETCS UCCIEIOBaHIE MPOOIeMbl BBIBOA KamuTana u3 Ka3axcrana u onpeaeieHune
B)KHOCTH BO3BPATa IMOXHIIEHHBIX AKTUBOB IS 3AI[UTHl HMYILECTBEHHBIX MPAB TPaXKIaH, OpraHu3a-
Ui ¥ TOCyIapcTBa. ABTOpAaMH PACCMOTPEH MHOTOCTYIIEHUYATHINA MPOIECC BO3BPATA MPECTYMHBIX Je-
HeT, BBISIBJIEHBI CJIOKHOCTH M TPYTHOCTH, TAKHE KaK WICHTU(HUKAINS aKTHBOB, YCTAHOBICHUE UX Oe-
He(UIHApOB U BO3BpAIlCHHE B CTpaHy MpoucxoxaeHus. [IpeacrasieH 0630p HOPMATHBHO-TIPABOBOM
0a3bl MEXKTYHAPOJTHOTO U HAIMOHALHOTO 3aKOHOJIATEIhCTBA IO BOIPOCAM BO3BpaTa MOXUIIECHHBIX
aKTHBOB, a TAKKe TOJIOKUTEIbHBIH onbIT Ka3axcrana u 3apy0eKHBIX CTpaH B TAaHHOM HAlpaBJICHHU.
AKIEeHTHpOBaHO BHUMaHKE Ha HOBbIN 3akoH Pecnybnuku Kaszaxcran ot 12 urons 2023 roga, opueH-
TUPOBAHHBII HA BO3BPAT IOCYAApCTBY HE3aKOHHO MPHOOPETEHHBIX aKTHBOB. Kpome TOro, crarhs
IpeacTaBisieT co00i 0030p BHI30BOB U MEPCIIEKTHB B PEIICHUH JAHHOW aKTyaIbHON MPOOIEMBbI, IO/~
YepKuBas He0OXOIUMOCTh 3()(QEKTUBHBIX Mep Ul BOCCTAHOBJICHUS COIMAIBLHON CIIPABENTUBOCTH B
obmectBe. [IpenMeTHO paccMOTPEHBI IPOOIIEMBI, ¢ KOTOPBIMU CTAKHBAIOTCS CTPAHBI IIPU BO3BpATE
MOXHIICHHBIX aKTHBOB B YCIOBHSIX CYIICCTBYIOUIMX Pa3JUYMil B MPABOBBIX CHCTEMAX, yBEIMYHBAO-
HMXcst GPUHAHCOBBIX MTOTOKOB M 0 (IIOPHBIX 30H.
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Kniouesvie cnosa: BO3BpaT aKTHBOB, HE3aKOHHBIM TOXOA, MOXHIICHHBIE CPEACTBa, OeHeduUIMapsbl,
o ropsl, MeXIyHAPOIHOE COTPYAHHUYECTBO.
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