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Common ownership model in the Roman private law

The features of development and implementation of ownership mechanism of legal regulation in the
Roman private law, the principles of which were fully accepted by modern Kazakh law, and almost
all modern European codifications are considered in the article. Originating as an exception, admitted
by the Roman lawyers for regulation situations that cannot be ignored, over time, this Institute ac-
quires all the features of the mechanism of legal regulation of common property, the classic form of
which was share ownership. The author shows that the Roman lawyers in the relationship of common
ownership put the emphasis on external relations exactly, emphasizing the material nature of this rela-
tionship, while the essence of corporate relations between owners themselves was ignored. The author
considers that the lack of clear regulation of internal relations between co-owners and justify their re-
lationship and determination the advantages with absolute external relations of the property was the
main lacuna of legal regulation of common ownership in the Roman period, which gave rise a signifi-
cant number of disputes between participants of common ownership. At the same time, the Roman
lawyers developed system of protection of participant’s rights through actions aimed at ending of
common property and compensation of expenses for the total thing and loss expenses incurred by the
participants, which made it possible to resolve these disputes effectively. At the end of the work the
author formulates the features of common ownership model in the Roman private law.

Keywords: common ownership, participatory share ownership, limited interest, owner, common thing,
agreement, the Roman private law, possession, use, disposal, property right.

The institution of property right has always occupied a central place in the civil law. Property right
permeates most of all existing relationships, one way or another in contact with the concept of «property»:
contractual, family, housing, hereditary, and many others. This circumstance explains the interest of scien-
tists to model of property right, features of its formation, development, implementation and protection. This
institution was in the sphere of scientific interest and the Roman lawyers, as evidenced by numerous treatises
and opinions on this subject. It is natural that their statements were the product of scientific thinking about
the relationship of that time; however, many of the provisions on the property right of the Roman period are
reflected in the modern law of many states. The same applies to the total of property relations. The common
property construction, developed in the period of Ancient Rome, perceived by almost all member states of
the Romano-Germanic legal system. In this regard, we consider that at the analysis of this institution in the
legislation of any European jurisdiction, it is necessary to start from the Roman model of common owner-
ship.

«Roman law was the law of brilliant civilization that stretched from the Mediterranean to the North,
from Byzantium to Britain, summoned in the soul of contemporaries like the nostalgic feeling of unity, lost
by Christian world» [1; 35]. As S.S. Alekseev rightly said, at one time it produced «a strong, perhaps even
«explosive» intellectual enrichment of law, when the mind is «broken» in the area of social regulation, and in
connection with the needs of business life and law practice and has shown its force in the creation of legal
mechanisms, constructions and categories of high intellectual order. ... Therefore, it is almost ready-entered
the human culture. And it is not entered as a system of effective legal regulations ... , but as intelligent legal
values - a complete system of legal constructions, structures, categories, conceptual and lexical system,
summarized in VI century in Justinian Digest compilations (Code)» [2; 139].

Analysis of sources allows suggesting that the law of property in Roman private law was the most de-
veloped law. Such feature as an individual was characteristic for whole Roman private law in general, and the
right of ownership, in particular, and consistently traced in everything that is connected with it [3]. Just the fact
that ownership is the exclusive right encouraged the Roman lawyers to think about the impossibility of the
existence of several persons ownership right in the same thing [4; 180]. However, law enforcement and trea-
ty practice of friendly connections, as well as events that do not depend on the will of future participants,
created a situations in which it was necessary to regulate the relations of persons, both have the same claim
on the same object. This situation, for example, was often encountered in the succession of one indivisible

Cepus «[lMpaBo». Ne 2(90)/2018 125



T.T. Uteubayev, A.S. Kizdarbekova

thing by several entities, either as a result of an indissoluble mixture of materials of several persons in the
case of a new thing creation, and so on.

Because these situations demonstrated a gap in the legal regulation of private relations, the Roman law-
yers have tried to find a way to resolve it. The literature states that one of the first who suggested idea of
many individuals ownership on the one thing in ideal proportions - pars pro indiviso (D.50.16.25) put for-
ward the ancient classic Kv. Mucius Scaevola. According to this structure, pars pro indiviso each participant
was the subject of legal share in the right to a thing (pars quota).

This issue was developed in detail in Tselza works. He considered that there can be no ownership or
possession of two parties as a whole: and no one is the owner of the part of object, but has ownership to the
part of entire undivided whole [4; 181].

From this thesis it implies that one object can be owned by two or more persons without dividing it into
determined material parts. Otherwise there would be the need to study the new right of two or more persons
on one subject did not arise, because each would be considered the sole owner of the part of object. Tselza
emphasized that common parts are comprehended more consciousness than physically, on the basis of that,
he has put forward the idea of simultaneous existence of ownership of the entire thing in inseparability and
its property to a certain percentage of ownership of each of the joint owners [4; 181]. He argued that «there
can be no ownership or possession of the same thing, which are carried out by two persons in full» [5; 466].
The right of each of the two owners on the one subject has been limited, in this case, by the right of others on
the same subject. In fact, it turned out that this construction did not fit into the scheme of absolute property
right, in which each owner is entitled subject, and he opposed all other subjects, except himself, thus ensur-
ing the common property «bad substantial sphere» [6; 17].

But even with all the existing contradictions common property could not be prohibited, because such
situations arised, and in some cases for certain things it was a necessity. In this regard, it can be argued that
the Roman private law permitted, exactly — permitted situation where a thing and ownership of it could be-
long to more than one person at a time.

Thus, a ban or exclusion of cases of formation of joint ownership relations have been impossible, but
such cases have been kept to a minimum, and also rules governing the rapid elimination of community were
developed. This trend has been pronounced in the classical Roman law, which equates the legal status of co-
owner and sole proprietor, if the relationship of common ownership was inevitable.

It should be noted that the only form of joint ownership in Roman law of the classical period was a
common share ownership Previous periods of Roman law was characterized by also jointly owned institu-
tion.

However, during the period of young republic joint ownership more and more being pushed back in the
period of classical law completely disappeared. The common share ownership, considered then the classic
form of common property, more in line with its concept [7].

While serving existence of common ownership in the Roman private law the property divided by some
common parts, indivisible things in which shared «... more intellect than in reality was understood» [4; 102].
Tselza wrote that each of the co-owners «totius corporis pro indiviso pro parte dominium habet», has a share
ownership of the whole thing in general [8; 100]. From what we can conclude that in the ownership of indi-
visible object in the Roman private law, each participant had some mental (ideal) share, remaining the owner
of all things in general. This approach enables to justify the claim of each participant of common ownership
of the object as a whole, in terms of realization of proprietary rights, as one general right to object to deter-
mine the extent of forcing the capacity of each co-owner to an object as a whole.

Despite the fact that the Roman lawyers have left the exact definition of property right, mentions of the
right of ownership of their works are there.

And if under the sole private ownership these powers were implemented individually by the owner, in
the case of subjects plurality of participants of joint ownership realized these powers in a different order.

Such proprietary rights as ius utendi (usage right thing), ius fruendi (right fruit extract, revenue), ius
abutendi (right order) have been known in Roman private law [8; 92].

Individual authors add possidendi (right to possess the thing), ius vindicandi (the right to demand a
thing from the hands of each its actual owner, no matter - the owner or holder) to these pieces of content
ownership rights [8; 92].

According to I.B.Novitsky, the list of individual proprietary rights of owner in the Roman private law is
not exhaustive and could not be such, because the fundamental view of the Roman lawyers to private owner-
ship is that the owner has the right to do with his thing all that it is not forbidden [8; 93]. From what we can
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conclude that, despite the fact that ownership was the most extensive of the existing rules on the thing, even
it cannot be unlimited. These limits are concerned, first of all, ownership of the property.

All these powers included in the content of the common property. Common property was carried out
jointly by all the participants. Guiding principle of the organization of joint property right was the principle
according to which the possession of the whole thing was seen as a possession of the totality of all shares.

Here you can trace the duality in question of the essence of the share, because, according to Tselza the-
ory, share in the common property - a share in the right to the property, rather than the share in the property.
Possession of the thing and the right possession (cumulative share) are not equivalent concepts.

General co-owners had the right to possess and use the thing together. All equity owners, their commu-
nity, acted as sole owner. The order of the powers of possession, use and disposal of a thing in general, and
the proportion, in particular, was constructed similarly to sole proprietorships, that is, for the powers of own-
ership in relation to things in general, it was necessary to express the general will, and for the disposition of
its shares was sufficient of will of one co-owner. That is, in the Roman private law, there was a classic set of
competences in relation to whole thing, and additional entitlement orders with respect to the share of each
co-owners. Authority in respect of all thing implemented by agreement of the parties, while the authority in
the proportion sold at the discretion of the holder. Each co-owner can independently of other alienate his
share burden her usufruct or pledge, appropriated (in the appropriate proportion) the fruits from it, and the
acquisition of a common slave (servus communis), as well as participated pro quota in responsibility for
damages arising from a common thing [9].

The fruits acquired by them, too, with the definition of ideal parts in the right. Shares of each participant
a common property can be either equal or unequal (at doubt equal parts were assumed) [8; 100].

If the use of an ordinary thing coming out of order frames that the consent of all was required
(D.2.22.7.1). Express consent of other owners, in some relations was required for the validity of the act of
one of the co-owners. For example, to establish servitude (which basically defies division) and for the remis-
sion on will of public servant.

In the cases, if that who wish to set free a slave owner is not received, for example, the express consent
of the other owners, the slave remained in the power of the other owners, then releasing the owner the prop-
erty right to his has lost, that leading to a redistribution of shares of the other participants in common owner-
ship.

Consent of the other participants was required and to take the necessary measures to preserve the things
that are in common ownership. In the classical period, each of the co-owners could control the thing as a
whole and make changes to it, being limited by the right of prohibition (ius prohibendi) from other partici-
pants. Most had no advantages over the minority, and prohibiting of one could stop any innovation, con-
ceived by the others (D.8,5,11) [9].

If there was no objection the act of one of the co-owners had full effect. In this sense, the classical
thought that silence - this consent (or at any rate - the lack of prohibition, which in this case is sufficient) [9].

The relationship of common ownership could arise either at the request of the participants, motivated by
the presence of general interest in the common use of the property, and accident. As R.Zom notes, in the
first case a contractual relationship were established, the right to association acted between the co-owners, in
the second case there was quasi contractual relationship, then there is a commonality acted like a partnership
[10; 298].

Analysis of sources suggests confirming that relations of common property participants were consid-
ered as a relationship of persons linked together by an agreement, even in those cases where co-owners fell
accidentally into these relations, such as at inheritance of one indivisible thing. Such a community called
communion in quam incidimus - the community in which we fall, that is, random; hence the name communio
incidens [4; 102].

If there is the possibility of accidental contact with the community, called as common property, it is log-
ical that every person should have the opportunity, or a mechanism to get out of it.

This mechanism has existed in the form of a co-owner right at any time request under common owner-
ship. For this he was given action communi dividundo [8; 100]. It could be applied only in the case where
the common property occurred not as a result of the conclusion of the partnership agreement.

This suit, in contrast to other claims decided by check, ascertain and protect right already existed be-
fore, served as a way to establish new rights. Thus, for example as described in I.B. Novitsky, Lucius and
Titsy have inherited from his father the land; not wanting to save the state of community right, they cannot
be together to achieve mutual agreement on the section; so they seek the assistance of the court (the claim for
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section). In this case the court established for each of them the right of ownership to a specific part of their
land, or (if you cannot partition) provided one of its joint owners, assigning a different obligation to pay the
appropriate amount of money, etc. [8; 100]. As can be seen from this example, such a solution has estab-
lished a new right because, for example, Lucius before section partition was owner of share, after such parts
become the owner of the land. At the same time, the newly established right based on preexisting common
ownership, so this way of acquiring property right on existing even in Roman law classification considered
as a derivative. Similarly, acting and action for the inheritance section (actio familiae erciscundae) to co-
heirs [9].

In the case of mutual claims of the co-owners claim formula includes not only demonstratio and
adiudicatio, but the intentio «quidquid ob earn rem alterum alteri praestare oportet» («all that is in this case
should ensure to one another») with the appropriate condemnatio, that is all four possible portion of the for-
mula [9]. In the division the judge was guided by its own discretion, but to assess the divisible thing was a
fair price - iusto pretio aestimare [9]. Therefore, in the same process could be resolved not only a question of
termination of common ownership, but also the reimbursement of expenses for a total thing, or for damages
caused by the participants to each other.

As it is clear from the actions mentioned above, in the Roman private law, there was a whole system of
protection of participant’s rights of joint ownership, which suggests talking about common ownership model
with all its attendant trappings presence.

Thus, the analysis of legal literature shows that in the era of the classical Roman law certain rules were
developed and fairly actively apply, which are held in case of common ownership. Based on them, we can
highlight the specifics of the model of joint ownership in the Roman private law, which are as follows:

— firstly, in the Roman private law common property existed and was originally considered as an excep-
tion to regulate the cases in the ownership of the subjects of the multiplicity which cannot be settled within
the framework of existing rules;

— Secondly, the existence of situations in which the owners of indivisible things became subjects under
the agreement and in random order, required the presence of Roman law adequate rules of regulation, rather,
in the second case, since the voluntary union of the situation could be settled by the contract;

— thirdly, the model of joint ownership in the era of the classical Roman law was built according to the
type of absolute law, in which all participants of joint ownership were considered as one authorized person;

— fourthly, the Roman lawyers noted the fact of existence of two groups of relations in the common
property, as powers with respect to all things and in respect of the share allocated, , while the corporate na-
ture of the internal relations of the co-owners was ignored in favor of the material nature of external rela-
tions;

— fifthly, legal regulation of relations of joint ownership in the Roman private law was built on the type
of sole proprietorships, which proves the fact of an individualistic approach which, apparently, to maintain
the viability of construction in which the thing did not belong to individuals but to the society at that every-
one can enjoy the whole thing to an equal degree;

— Sixthly, each participant of common ownership had interests in certain mental right to the common
property;

— Seventhly, that the participants of common ownership regarded as one entity, the decision on the ob-
ject was to be one, too, that there was unanimity present in the content, management and disposition of a
common object;

— Eighthly, there is a need to reach an agreement on issues related to the objects generated much con-
troversy. Presence of deliberate mechanism to protect the rights of participants of joint ownership by the
whole complaints system was caused by these circumstances;

— Absence of an agreement on the management and maintenance of common property entailed an op-
portunity for participants of joint ownership to terminate the relationship.

Thus, as it is evident from the above features, the mechanism of legal regulation of property relations
was developed in the Roman private law with a multiplicity of subjects. If there are a number of gaps related
to the justification of the legal nature of the internal relations of participants of joint ownership to each other
and the relationship of these relationships with external absolute ones, analysis of individual rules suggests
that the Roman individualistic approach to community of co-owners was at one time used as a basis to de-
velop their own regulation of relations community, with all the modern European codifications. However,
the civil legislation of Germany, Switzerland, Austria and France almost immediately eliminated or signifi-
cantly limited the application of the principle of unanimity, as «as for community it is necessary in the first
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place not account of the views of each co-owner, but the ability to find a compromise and implement effec-
tive management and use of a common thingy» [3].

That is an individualistic approach was replaced by a collective one. At the same time, the principles of
community regulation formulated by the classical Roman law, were fully accepted by the pre-revolutionary,
Soviet and modern Kazakh legislation.
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T.T. Oreybaes, A.C. Kpi3napoexoBa

Pum xexe KYKBIFBIHAAFBI JKAJNbI MEHIIIK YJITici

Makanaza Ka3ipri 3aMaHfbl Ka3aKCTaHABIK KYKBIK JKOHE iC JKy3iHAe OapiiblK 3aMaHayd eypomnajbIK
KOAN(UKALMANIAPMEH TOJBIFBIMCH YCTAaHFAaH PHM JKEKE KYKBIFBIHIAFbl OPTaK MEHIIIKTI KYKBIKTBIK pETTEy
MEXaHU3MIH 33ipJiey jKOHE EHTi3y epeKIIeTiKTepi KapacTHIphULILL. PUM 3aHrepiepi skoi OepreH eckepmey
MYMKIH eMec XarJainapabl perTey VINiH aipbIKmia jkarqail peTiHie maiina OOJBIN, yakbIT eTe Keie Oy
HMHCTHTYT JKaJIITbl MEHIIIKTI KYKBIKTHIK PETTey TETITiHIH OapiblK CHUITaTTaMalbIK epeKIIeIKTepiH HeleHesl,
OHBIH KJIACCHKAJIBIK HBICAHBI OOJIBINT YJIECTIK MEHIIIK TaHBUIIBL. ABTOpJIAp OPTAaK MEHIIK KaThIHACTApbIHA
KaTBICTBI PUM 3aHrepiepi ChIPTKbl KaTbIHACTApFa EPEeKIIe Ha3ap ayaapblll, OChl KaThIHACTapJbIH 3aTTBIK
TaOWFATBIHBIH CHIIATBIH aTan KOPCETKEHIIriH, Oipak MEHIIIK HelepiHiH e3apa KapbhIM-KaTbIHACTAPBIHBIH
KOPIIOPATUBTIK MOHIH eleMel KaiablpraHblH KepceTTi. COHbIMEH KaTap OpTaK MEHIIIKKE KaThICYIIbUIAPIbIH
apachIHAAFbl IIIKi KaThIHACTAp/BIH HAKThl PETTENMEYl KOHE OJapAblH AapakaThlHACBIH HEri3gey MeH
MCHIIIKTIH CBIPTKBI a0COJIIOTTIK KaThIHACKIHIAFBI OACHIMIBUIBIKTEI alKbIHAAYIBIH OONIMaybl pUM Ke3eHiHe
JKaJIIbl MEHIIIIKTI KYKBIKTBIK PETTEYAEri 0acThl akay OOJIBINT TaOBUIABI, COHBIH CaJIapbIHAH KAl MEHITIKKE
KaTBICYIIBUTAp/ABIH apachblHAa JayAblH YJIacyblHa OKEJNI COKTHIpABI femn caHaiinsl. CoHbIMEH Oipre pum
3aHrepIIepiMeH JKaJIlbl MEHIIIKTI TOKTaTyFa OHE JKajIlbl 3aTKa KENTIPUITeH 3anall MeH KaThICYIIbLIapFa
KeNTIpUIreH HIBIFBIHAB OTeyre OaFbITTalFaH Tajan KO apKbUIBI KaTBICYIIBUIAPIBIH KYKBIKTapBIH KOpFay
Kyiteci a3ipieH i, o1 OChIHAAM JaynapAbl TUIMIL Ienryre MyMKiHIik Oepai. JKyMbICTBIH KOPBITHIHIBICBIHAA
PHM JKeKe KYKBIFBIHAAFbI KBl MEHIIIIK YJITiCIHIH cCHIaTTayibl OeNrijiepi YChIHbUIFaH.

Kinm ce30ep: »anmnbl MEHIIIK, YJASCTIK MEHIIIK, KYKbIKTarbl yJec, MEHIIIK Heci, OpTaK 3aT, KeJiciM, puM
JKEKe KYKBIFBI, HeJICHY, Maiiaanany, OHIiK eTy, MEHIIIK KYKbIFbL.

T.T. Yrey6aes, A.C. Kuznapbekona

Mopenb o01meil COOCTBEHHOCTH B PUMCKOM YaCTHOM IpaBe

B craTtbe paccMoTpeHbI 0COOEHHOCTH Pa3pabOTKM M BHEIPEHUs] MEXaHH3Ma IIPAaBOBOTO PETYIUPOBAHUS 00-
meil coOCTBEHHOCTH B PUMCKOM YacTHOM IIpaBe, MPUHLHUIEI KOTOPOrO ObLIN MOJHOCTBIO BOCIIPUHSTEI CO-
BPEMEHHBIM Ka3aXCTAHCKUM MPaBOM M MPAKTUYECKH BCEMH COBPEMEHHBIMH €BPONEHCKHMHU KOAU(HUKAIHS-
MH. BO3HUKHYB Kak HCKIIOUEHHE, HOMYIIEHHOEe PUMCKUMH IOPUCTAMH JUIS PEryJIHPOBAaHUS CUTYalUi, KOTO-
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pble HEBO3MOKHO HTHOPHPOBATH, CO BPEMEHEM JaHHBIH HHCTHTYT MPHOOPETAET BCE XapaKTEPHBIE YEPTHI Me-
XaHH3Ma IPABOBOTO PETYIUPOBaHUs 00IIell COOCTBEHHOCTH, KIacCHUecKoi Gopmoii KoTopoii Oblia goeBas
COOCTBEHHOCTh. ABTOPHI IIOKA3bIBAIOT, YTO PUMCKHE FOPUCTHI B OTHOIIEHHUSIX 001Iel COOCTBEHHOCTH CTaBHIIH
aKIIEHT MMEHHO HA BHEITHUX OTHOUICHMSX, ITOJYEPKHBAs UX BEMIHYIO NIPUPOJY, IPH 3TOM HTHOPHPOBAIACH
KOPHOpPATHBHASI CYIIHOCTH OTHOLIEHHWH COOCTBEHHHKOB MEXIY COO0OIl. ABTOPHI CUHMTAIOT, YTO OTCYTCTBHE
YETKOTO PeTyINPOBaHMs BHYTPEHHNX OTHOIICHUH MEXy COCOOCTBEHHHKAaMU M 00OCHOBAHHS UX COOTHOIIE-
HUSI ¥ ONpeJieIeHNs IPEUMYIIEeCTBa ¢ aOCOMIOTHEIM BHEITHUM OTHOILIEHHEM COOCTBEHHOCTH SIBIISIIIOCH IJIaB-
HBIM IIPOOETIOM MPABOBOTO PEryIHPOBaHUs 001eil COOCTBEHHOCTH B PUMCKHI MEPHOJ, YTO TTOPOXKIATIO 3HA-
YHUTEIBHOE KOINYECTBO CIIOPOB MEX/Y y4aCTHHKaMM o0mielt coOCTBEHHOCTH. BMecTe ¢ TeM pUMCKHMH 10pH-
cTamu Obla pa3paboTaHa CHCTEMA 3aIIUTHI MPaB YYaCTHUKOB IOCPEJCTBOM HCKOB, HAIPaBJICHHBIX HA Ipe-
KpaieHue oOmmeil coOCTBEHHOCTH M BO3MEIIEHHE PacX0J0B Ha OOLIYIO Bellb U yOBITKOB, IIOHECEHHBIX y4a-
CTHHKaMH, KOTOpast II03BOJIsUIA AT CIIOpHI 3 deKTHBHO paspemars. B 3akimrouenue aBTopamMu chopMynupo-
BaHBI XapaKTepHBIE YePTH MOJIETH 00MIel COOCTBEHHOCTH B PUMCKOM YaCTHOM IIPaBe.

Knrouesvie cnosa: 06ma;[ CO6CTB€HHOCTL, J0JieBas CO6CTBCHHOCTB, JA0JIs1 B IIpaBe, CO6CTB€HHI/IK, O6H.Ia$[
BCIb, COIIAIICHUEC, PUMCKOC YaCTHOC IIpaBO, BJIAJACHUEC, ITOJIb30BAHUE, PACIIOPSIKECHUE, IIPAaBO COOCTBEHHO-
CTH.
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