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The problems of applying criminal enforcement legislation in institutions
of mixed security in the light of human rights concepts

Failure to observe of legal interests in regard to convict, confined, is severe violation of human rights, that of-
ten remains unnoticeable and unstudied. And it, in spite of fact, that researches of the UNO about violations
of rights and freedoms in regard to convict, marked that celled and detained, being in establishments of the
mixed safety, subject to the higher risk of failure to observe of their legal interests, what practically all other
in other types of establishments of the criminally-executive system of Kazakhstan. It is very difficult to make
the complete and clear picture of distribution of violations in regard to the people had in custody. Neverthe-
less, there are reliable and solvent proofs that this category of persons, being in a police and in establishments
of the pre-trial having in custody, subject to the substantial risk of violation of human rights, both in the de-
veloped and in developing countries. Some types of violations in such establishments are widely widespread,
and on occasion is considered a norm. The set patterns, taking into account the wide sphere of their use of, are
not exhaustive and within the framework of one article does not allow to overcome all varied spectrum of
pressing questions of practice, but can serve as an eloquent example that a Criminally-executive code yet
needs some additions and changes.

Keywords: conceptions of human rights, observance of human rights, rights and of freedom of convict, legal
interests of detained, criminally-executive code, violations of human rights, detention facility, establishments
of the criminally-executive system.

In the context of the modern world globalization, the emergence of new threats to peace and security, a
fundamental change in the geopolitical correlation of forces, the development of modern concepts of human
rights acquires special significance. Human rights become not only a guide in solving global problems, in
overcoming the contradictions between different types of civilizations and cultures, between individualism
and collectivism, freedom and equality, they become a very effective guarantor of peace and stability on our
planet. And, despite the fact that there are significant differences between the Western (American) and non-
Western (socialist and Muslim) concepts of human rights to this day (above all ideological and political
plan), they contribute to the sustainable development of the modern world [1; 75]. Human rights today, after
the collapse of all ideologies, have become the prevailing universal ideology. Accordingly, whatever differ-
ences of the theoretical and ideological plan exist, human rights can be characterized from the legal point of
view as universally recognized and universally binding. In the modern world, the concepts of «peace» and
«stability», «sustainable progressive development», «democracy» and «human rights» are inseparable. It is
in this regard that we believe that the thesis that, ideally, the most complete provision and protection of hu-
man rights and freedoms is possible with a complex combination of approaches formed in the natural-legal
and positive theories of law.

As for states that gained independence relatively recently and do not have historical traditions with re-
spect to the supremacy of human rights, the ratio of approaches should be in favor of the natural-legal theory
of law. After all, it forms the conceptual-category apparatus of human rights.

Modern national legal doctrines regard the individual as the highest national value, and ensuring its
fundamental rights and freedoms in all spheres as one of the most important state tasks.

In addition to basic rights and freedoms, regional human rights documents provide the human right to
compensation, name, justice, protection against abuse of power, the right to be free from violence and fear,
to understanding and trust, freedom and protection from terrorism, petitions and response.

An important factor in the more active integration of the Republic of Kazakhstan into the world com-
munity was the renewal of Kazakhstan's criminal-executive legislation.

With the adoption in 1997 of the Criminal Executive Code of the Republic of Kazakhstan, one of the
important stages in the reform of the legislation sector regulating the execution of criminal penalties has
come to an end, the reform of the corrective labor law into a penitentiary system has been completed, which
is one of the most important tools for countering criminality, especially in such extreme manifestation as a
recidivist crime. This is the only industry that regulates the implementation of all criminal penalties provided
by the Criminal Code of the Republic of Kazakhstan.
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In 2014, a new version of the Criminal Executive Code of the Republic of Kazakhstan was adopted [2].
The adoption of the new code created conditions for wider use of sentences not related to deprivation of lib-
erty, lowering the level of penitentiary and post-penitentiary relapse, social adaptation of convicts, as well as
for forming a mechanism for public participation in the educational process conducted with the convict.

Since the rights and freedoms of man and citizen are in accordance with Part 1 of Art. 1 of the Constitu-
tion of the Republic of Kazakhstan are the highest socio-political value, then part 2 of Art. 2 of the Criminal
Executive Code of the Republic of Kazakhstan (hereinafter - the CEC of the RK), as one of the tasks of the
criminal-executive legislation, allocates protection of the rights, freedoms and legitimate interests of con-
victs. Questions on the permissible limits of restrictions on civil rights and freedoms of persons serving a
criminal sentence are of primary importance for the science of Kazakhstan's criminal-executive law and are
explored in the framework of the doctrine of the legal status of convicts, on the observance of their rights and
freedoms.

An essential feature of a democratic nature criminal legislation is the care of a person who, although vio-
lated the law, still remains a citizen of society, of the state, a member of the production team, and the family.

In the new Criminal Executive Code, the issue of the rights of convicts, ensuring their personal safety in
the process of serving their sentences, has been raised to the proper level, legally fixed as one of the ways to
monitor the activities of penitentiary institutions and bodies - the right of convicts to be treated [3].

However, the results of the analysis of the criminal executive law testify the inconsistency of some of
its provisions with the requirements of the Constitution of the Republic of Kazakhstan.

Persons sentenced to deprivation of liberty may be left in the remand center or prison permanently, with
their consent, for the term of serving the sentence for the performance of maintenance work or temporarily, if
necessary, the conduct of investigative activities as a witness, victim, suspect (accused), if necessary partici-
pation in the judicial proceedings in the case of a crime committed by another person, as well as in the case
of bringing a convicted person to criminal liability in another case, if in respect of he was elected to get a
preventive measure in the form of detention.

The abandonment of prisoners sentenced to imprisonment in a PDC or a prison for the performance of
maintenance work is conditioned, first, by the characteristics of the contingent of persons held in these insti-
tutions; secondly, the inability to bring prisoners into custody and to serve convicts serving sentences in pris-
on. It is impossible to involve convicts serving sentences in a prison where persons who committed particu-
larly serious crimes are kept, as well as convicts transferred to prison for violating the established order of
serving punishment in correctional colonies of general, strict and special regimes.

To perform this kind of work in the correctional institutions mentioned above, only those convicts who
are:

1) sentenced to deprivation of liberty, had not previously been deprived of liberty;

2) sentenced to serve a sentence of imprisonment in correctional colonies of the general regime;

3) agreed in writing to stay in these institutions for the performance of maintenance work;

4) prior to the entry of the sentence into force, they were kept in the remand prison in which they re-
main for the performance of maintenance work;

5) characterized positively because of their behavior.

Prisoners have the right to apply to the court. In accordance with Art. 13 of the Constitution of the Re-
public of Kazakhstan, everyone is guaranteed judicial protection of his rights and freedoms. Decisions and
actions (or inaction) of state bodies, public associations and officials can be appealed in court.

So, on the basis of Part 6 of Art. 92 CECs, convicts can be transferred to institutions of mixed security
(remand center) to maintain law and order.

In practice, the transfer is carried out in an out-of-court procedure by the MIS Committee of the Minis-
try of Internal Affairs of the Republic of Kazakhstan, while the time limit for holding prisoners is not limited
by any time frame.

If Article 68 of the earlier acting CEC RK provided that this category of persons is subject to the condi-
tions established for the correctional colony of the type that was appointed by the court, according to Part 7,
Art. 92 new CECs of the RK, the conditions of detention are unified.

Convicts transferred to mixed security institutions to ensure law and order in institutions are not entitled
to long visits and receipt of parcels. The number of short visits is limited to two during the year, the monthly
spending of funds is not more than 2 MCL.

These conditions are the most stringent, in comparison with other types of correctional facilities.
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The pretrial detention centers of the republic contain persons convicted of serving their sentences in the
colonies of the general, strict and special regimes. Even those institutions of emergency security (prisons)
that are kept in strict conditions, convicts have the right for three short visits and receiving a parcel. All other
categories of convicts are entitled to long visits.

The decision of the executive body on the content of convicts in local areas actually substitutes judicial
acts in the part of the designated type of correctional facility and contradicts article 75 of the Constitution of
the Republic of Kazakhstan on the administration of justice in the Republic of Kazakhstan only by the court.

Moreover, the issues of changing the type of the penal system institution, appointed by conviction to a
person sentenced to deprivation of liberty, under cl. 4 p. 1 Art. 476 of the CEC RK also fall within the com-
petence of the court.

Taking into account the need to isolate the convicts who adversely affect the operational-regime
situation, they must be transferred to the institutions of mixed security on the basis of a judicial act.

In view of the foregoing, it seems appropriate to add paragraph 1 of Part 6 of Art. 92 CEC PK after the
words «... maintaining law and order» with the words «on the basis of a court order».

There are also problems associated with law enforcement practice.

Thus, Resolution No. 1255 of the Government of the Republic of Kazakhstan on November 28, 2014
provides for convicts who are engaged directly in hot shops and heavy work, as well as with harmful
working conditions, which are referred to work with hazardous working conditions as an additional dietary
provision.

However, in fact, the branches of the Enbek, which are employed in the boiler houses, are not provided
with the whole list of additional food in the form of 100 gr. bread and 5 gr. margarine.

There is a shortage of clothing allowances for the special contingent in correctional institutions of the
Republic.

In the requirements violation of the Decree of the Government of the Republic of Kazakhstan No. 1255
on 28.11.2014 «On the approval of natural norms of nutrition and welfare of suspects, accused, convicted ...»
in some institutions, out of 19 provided items an average of 15 pieces of clothing are issued.

Sports trousers, sports shoes, slippers, felt boots are not given out. Whereas in warchouses, in part, this
clothing allowance is available. For example, in one of the institutions of the Republic of Kazakhstan, 130
pieces of sports leotards are stored in a warehouse, but no items of this clothing have been issued to convicts.

A similar situation is typical for all institutions of Kazakhstan. The arguments of the administration of
correctional institutions about the risks of tension among the special contingent in the event of the delivery of
clothing allowances to individual convicts are unreasonable and in conflict with the requirements of the law.

At the present time, in conjunction with the Department of the Correctional System, the question of the
further use of things that have not expired terms handed over by convicts to the warehouse due to release has
been under consideration.

An example is the experience of the Russian Federation. According to paragraph 3 of the Order of the
Ministry of Justice of Russia dated December 3, 2013, No. 216 «On approval of clothing allowance for con-
victs sentenced to deprivation of liberty and persons held in pre-trial detention centers», with the consent of
convicts and persons held in pretrial detention centers, they may be issued second-hand garments suitable for
further use.

In 2016, Committee of the Correctional System the limit of institutions filling downwards. But there
was no significant reduction in the prison population. Financing from the budget occurs, proceeding from a
limit of fill ability of establishment. In this connection, the material and everyday security of convicts is dete-
riorating. The administrations of institutions are forced to come out of the situation by saving money, which
negatively affects the conditions of detention and medical care [4].

In general, the experts of the United Nations note the importance of developing issues of humanization
of criminal law and emphasize their commitment to the use of effective ways of working on public control
and monitoring the observance of the rights of persons sentenced to deprivation of liberty.

In recent years, international standards for the treatment of convicts and issues of their implementation
have been widely and more objectively reflected in the theory of criminally-executive law, occupy a proper
place in the educational literature.

Ultimately, this contributes to the formation of public opinion and new professional consciousness of
the employees of the penal-executive system.
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From a legal point of view, there are two possible ways to implement international norms, in particular
human rights norms, in the criminal-executive system. The first is their direct action along with the norms of
national legislation. The second is the harmonization of domestic legal acts with them.

Unlike international covenants and conventions, specialized international documents on the treatment of
convicted persons (the Stockholm Protocol, the Standard Minimum Rules for the Treatment of Prisoners, the
Beijing Rules, the Tokyo Rules, the European Prison Rules, etc.) are not international agreements, but acts of
international governmental organizations. They do not need to be ratified; they do not have such a binding
legal force and all the more «self-fulfillment».

Observance of the convicts’ rights is the most priority direction of the penitentiary policy. Depriving a
citizen of freedom is not grounds for belittling his rights and legitimate interests; the Constitution of the Re-
public of Kazakhstan guarantees the right to protection for every citizen regardless of gender, race, nationali-
ty, and whether or not criminal record is present.

The issues systematization of observance of the rights and legitimate interests of persons serving sen-
tences, the main methods and methods for their compliance, the problems of improving the legislation on the
legal status of convicted persons can provide serious assistance in observing the rights and legitimate inter-
ests of convicted prisoners and detainees.
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b.A. AMaHxo0/10Ba

Apanac KayincizaikTi KaMmTamachI3 eTy MeKeMeJiepinae aqaM KYKbIKTApPbIH KOPFay
TYKBIPbIMIaMAJIAPHI AsICHIH/IA KBLIMBICTBIK-aTKAPY 3aHHAMACHIH KOJIJaHy MaceJeliepi

bac OocraHablFbIHAH aibIPbIIFaHIAPIbIH, COTTAJIFAHIAPIbIH 3aHAbl MYIUCJIEpiHiH cakTaaMaybl axam
KYKBIKTapBbIH KaTaH Oy3y OoJbIn TaObLIabl, Oy Kui eneyci3 xaHe 3epTrenmeit Kanaapl. CoTTanFaHgapIbiy
KYKBIKTapbl MEH OOCTaHIBIKTAaphIHBIH OY3bUIybl jkeHiHIeri BYY 3eprrTeysepiHiH JepekTepiHe KapamacTal,
Kayirncizairi apanac MekeMmenepieri Kamayaarbl ajamaap MeH ycranraHmapaslH KasakcTaHHbIH 0Oacka
KBUIMBICTBIK-aTKapy JKyleci MekeMenepiHiH 0acka Ja TypliepiHJe »a3achlH OTel jKaTKaHJapra KaparaHia,
ONapABIH 3aHIBl MYIICICPIHIH cakTaiMmay Kayimi aca >Xorapbl Oonbim kenmeni. Kamayma ycranran
aZlaMIapIbIH 3aHObl MYUICNEpiHiH OY3bUTyBI JKOHIHIE KYKBIKOY3YHMIBUIBIKTAP TYpajbl TOJBIK XKOHE HAKTHI
TYXKBIPBIM Kacay ©Te KUBIHFa COFaibl. JlereHMeH, aTalFaH TYIFajap KaTeropusChl MONUIUAA JKOHE COTKA
JeiiHri kamayna ycray MekemenepiHae OonraHIa, JaMblFaH, COHAAK-aKk AaMyllbl eJiiepie Je ajam
KYKBIKTapBIHBIH OY3bLTYbIHBIH €JIeyJI KayiliHe yibpaiiisl. MyHnailt Mekemenepse KYKbIK Oy3yLIBUIBIKTap
KEeH TapaifaH, ajl KeWOip ’karfaiimapia o KanbInThl OOJIBI  TaObuIaAbl. ATanFaH —MbIcajaap
KYKBIKKOJITAaHYLIBIMEH OJIap/ibl KOJJIaHY/BbIH KEH CalachlH €CelKe aja OTBHIPhIN, Oip Makaia IeHOepiHae
TOXIpHOCHIH ©3€KTi CypaKTapbl opTYPILTIriHIH IIOFBIPEIH KaMTy MYMKIH eMmec, 0ipak KeIIMBICTBIK aTKapy
KOJIeKCiHe KeHOip e3repTyinep MeH TONBIKTHIpYJIap €HTi3yre oii Ae KaXeT eKeHiHe JaJenai Mblcan 6ona
aajpl.

Kinm ce3dep: amaM KYKBIKTApBIHBIH TY’KBIPBIMIAMACHI, aJlaM KYKBIKTapBIHBIH CAKTalybl, COTTATFaHAAPIbIH
KYKBIKTapbl MEH OOCTaHJBIKTAPhl, KaMy/la YCTaIFaHAapAbIH 3aHIb6I MYAZEIepi, KbUIMBICTBIK-aTKapy KOJeKcl,
aJlaM KYKbIKTapbIHBIH OY3bUTYBI, TEPrey OKIIayjlay OpHbI, KbUIMBICTBIK-aTKapy *KYHECiHIH MeKeMeepi.
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IIpo6sieMbl NpUMEHEHNs YI0J0BHO-MCIOJHUTEIBHOI0 3aKOHOAATEIbCTBA B YUPe:KACHUSAX
CMeEIIAHHOM 0e30IIaCHOCTH B CBeTe KOHLENIHi PaB YeJioBeKa

HecoGmonenne 3akOHHBIX HHTEPECOB B OTHOIICHHH OCYX/CHHBIX, JIMIICHHBIX CBOOOMBI, SBISETCS
CEpBhE3HBIM HApYLICHUEM IIPaB 4eI0BEKa, KOTOPOE 4acTO OCTACTCsS HE3aMETHBIM, K TOMY XK€ HEH3Y4YCHHBIM.
W 510 HecMoOTps Ha TOT QakT, uTo B uccnenoBanusx OOH o HapymeHusx mpaB u cBOOO B OTHOILIECHUH OCY-
JKJICHHBIX OTMEUEHO, YTO 3aKITIOUEHHBbIE M 33JepKaHHbIE, HAXOIAINECS B YUPEXKICHUIX CMEHIaHHOH 6e30-
MAaCHOCTH, MOABEPKEHBI 00JIee BHICOKOMY PHCKY HECOOIIOAEHHS UX 3aKOHHBIX MHTEPECOB, UM MPAKTHIECKH
BCE OCTalbHbIE B APYTUX BHAAX YUPEXKIECHHN YroJOBHO-HCHONHUTENbHOW cucTeMmbl Kasaxcrana. OdeHb
CJIOXHO COCTAaBUTH IOJHYIO U UETKYIO KapTUHY PaclpOCTpaHEHUs] HapyLIEeHHH B OTHOIICHUH JIIOJEH, comep-
JKaluxcs oA crpaxeil. TeM He MeHee CyIECTBYIOT HaJEKHbIC U COCTOSITENIbHBIC J0KA3aTeIbCTBA TOI0, YTO
JaHHAasi KaTEropys JIML, HaXO[ICh B MONUINU U B YUPEXKICHHUIX JOCYINEOHOTO COAEPXKAHMS IOJ CTPaKeH,
MOJIBEPKEHA CYLICCTBEHHOMY PUCKY HApYIICHUs IIpaB 4EIOBEKa KAaK B PAa3BHUTHIX, TAK U B Pa3BUBAIOILUXCS
cTpanax. HekoTopble BuAbl HapyHICHUH B OJHHUX YUYPEXKICHMAX LIMPOKO PACHPOCTPAHECHBI, a B APYIHX
CUHTAIOTCSl HOPMOIL. JlaHHBIE MPUMEPHI, YUUTHIBAs LMIMPOKYIO chepy MX HCIOIb30BAHHS MPAaBOINPHMEHUTE-
JIeM, He SIBIISIFOTCS] HCUEPIBIBAIOIIMMY U B paMKaX OJHOM CTaTbU HE MO3BOJISIIOT OXBATHTh BECH MHOT000pas3-
HBIH CIIEKTP aKTyaJbHBIX BOINPOCOB NMPAKTHKU, HO MOTYT CIy)KHTh KPaCHOPEUHBBIM IIPUMEPOM TOTO, UTO
YT0JI0BHO-UCIIOTHUTENBHBINA KOAEKC eIlle HY>KAAeTCsl B HEKOTOPBIX JOMONMHEHUSIX U U3MEHEHUSX.

Kniouesvie cnosa: KOHICTIIUU ITpaB 4Y€JIOBCKA, CO6JIIOZ[CHI/IC IIpaB 4€JIOBCKa, IIpaBa " CBO6OIII)I OCYXK/JCHHBIX,
3aKOHHBIEC UHTEPECHI 3aC€PIKaHHBIX, yI‘OIIOBHO-HCHOIIHI/ITCIIbHHﬁ KOJCKC, HAPYIICHHUS IIpaB 4€JIOBCKaA, CJICI-
CTBEHHBIN U30JIATOP, YUPCIKACHUI yFOHOBHO-HCHOHHHTeHbHOﬁ CUCTCMBI.
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