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Contradiction to public order as a basis for annulment of arbitral award

Arbitration is an alternative way to resolve a dispute. In this article the relationship between the competent
court and arbitration shall be articulated, which relationship should be built on the principle of coordination,
but not subordination. Moreover, it should be noted that the arbitral awards are final and without appeal.
Hence, it follows that the competent court is not a higher authority for arbitration courts, and it shall not be
entitled to retry the case on its merits or verify the arbitration award from the point of view of legality and va-
lidity. Naturally, in implementing its function of a state to maintain and protect the public order, the public
court is still vested with supervisory powers with respect to arbitration court, that being said the competent
court can exercise the state control only to the extent and within the framework defined by law. Unfortunate-
ly, today in Kazakhstan there are cases when the competent courts complicate the procedure of enforcement
by reviewing decisions on the merits, request additional documents that are not prescribed in the statutorily
established list of necessary documents. At the same time, the arbitral awards enforcement practice is fairly
simple and in reality the decisions of international arbitration courts should be enforced promptly, subject to
provision of the full package of necessary documents. In this regard, there is a need to study the «public or-
der» concept. After all, if the courts annul arbitral awards referring to violations of public order without prop-
er justification and without taking international theory and practice into account, this will cause serious harm
to the development of arbitration in Kazakhstan. It should be kept in mind that the efficient investment activi-
ties require adequate development of arbitration.
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Introduction

The development of a modern judicial system in Kazakhstan is inextricably linked with the implement-
ed and actively promoted system of alternative resolution of civil law disputes. The resolution of disputes
without the participation of the competent courts through arbitration is one of the priorities for the develop-
ment of the legal and judicial system of Kazakhstan, the need for quality development of which was repeat-
edly noted by the President of the Republic of Kazakhstan N.A. Nazarbayev and the President of the Su-
preme Court of the Republic of Kazakhstan Zh.K. Asanov.

The particular relevance is given to the issue of the development of arbitration in Kazakhstan by com-
mitment to stability and consolidation of society, which is possible only by way of forming a competent civil
society, harmonization of relations between government, business and public institutions. The Plan of the
Nation «100 Concrete Steps to Implement Five Institutional Reforms» [1] aimed at fundamental changes in
the state, approved by the President of the Republic of Kazakhstan in 2015, provides for the improvement of
Kazakhstan’s justice, including through the creation of the International Council under the Supreme Court of
the Republic of Kazakhstan to implement the best international standards required by our system. The devel-
opment of national arbitration in Kazakhstan is a target positive indicator, indicating an increase in confi-
dence in the legal system of Kazakhstan on the part of civilian turnover and investors, and an effective way
to develop international cooperation.

The activities of permanent arbitration in Kazakhstan are very important, because in addition to reduc-
ing the workload of competent courts, arbitration as an independent court of trust provides high-quality,
qualified resolution of commercial disputes, helping to strengthen the rule of law.

Despite the undoubted importance of the arbitration institution, its further development is hampered by
the poor quality of judicial practice in Kazakhstan. There were known several cases when the courts inter-
preted broadly the concept of the public order, on the basis of which the awards made by arbitrators were
annulled. In particular, the judicial acts issued by the Specialized Inter-District Economic Court of Almaty
and the Appellate Division of Almaty City Court on the annulment of the decision of the Kazakhstan Interna-
tional Arbitration Court dated April 06, 2016 were widely covered in the media. At the same time, the basis
of the judicial acts issued by the competent courts was a circumstance arising from the merits (expiration of
the limitation period), but subjected to a different interpretation by the court of first and second instance,
which allowed applying Article 52 par. 2 subpar. 1 of the Law of the Republic of Kazakhstan «On Arbitra-

Cepus «[lMpaBo». Ne 4(92)/2018 85



S.A. Akimbekova, S.P. Moroz, G.L. Nurtaeva

tion» (hereinafter the Law of the RK «On Arbitration») [2], to cancel the arbitral award with reference to a
violation of public order. On May 16, 2016, the Cassation Division of the Supreme Court of the Republic of
Kazakhstan canceled the definitions of courts of first and second instance, which means that the Supreme
Court of the Republic of Kazakhstan legally placed emphasis on the interpretation of the definition of viola-
tion of public order and eliminated the incorrect application of procedural law.

However, despite the positive precedent we have examined above, from the point of view of law-
enforcement and judicial practice the judicial acts that are again adopted by the courts and which allow for
the misinterpretation of the definition of public order and annul the arbitral awards, cause concern. Thus, the
Ruling passed by the Appellate Division of Almaty City Court dated April 25, 2018, which cancels the
award of the Kazakhstan International Arbitrage dated February 12, 2018, in view of public order violation
was placed in the bank of judicial acts of the Unified Information Analysis System. As follows from the
above Ruling of the Appellate Division of Almaty City Court, the public order violation is expressed in the
decision of the panel of arbitrators to refuse to conduct an expert examination at the request filed by one of
the parties to a commercial dispute. The motivation underlying the judicial act suggests the judicial interven-
tion in the independence of arbitral awards made on the basis of the Standing Arbitration Rules and the Law
of the RK «On Arbitrationy.

1 Analysis of Legislation and Law Enforcement Practice in Kazakhstan:
the Main Problems and Their Consequences

Recently, in the legal doctrine and jurisprudence there has been a transformation of the content of the
public order concept as a basis for the annulment of an award. The contravention of public order is one of the
reasons for annulment of an arbitral award. Analyzing the existing judicial practice, we observe the confu-
sion of judges in matters related to the cancellation of arbitral awards. The courts interpret the public order
concept in different ways. The consequence of this was ambiguous court practice on issues that seemed to be
settled long ago.

The procedure for annulment of an arbitral award is established by the internal legislation of each coun-
try. For example, pursuant to Article 52, paragraph 2 of the Law of the RK «On Arbitration» the arbitral
award shall be annulled by the court in the event that it is determined that the arbitral award is contrary to the
public order of the Republic of Kazakhstan.

In the Civil Code of the RK the exceptional cases are recognized as a violation of public order, when
the consequences of applying the norms of foreign law would clearly contradict the principles of the rule of
law of the Republic of Kazakhstan (Article 1090 of the Civil Code of the Republic of Kazakhstan) [3]. In
these cases, the law of the Republic of Kazakhstan shall apply. At the same time, the refusal to apply foreign
law cannot be based only on the difference of the political or economic system of the corresponding foreign
state from the political or economic system of the Republic of Kazakhstan.

Pursuant to Article 2 of the Law of the RK «On Arbitration», the public order is understood to be the
basics of the rule of law, embodied in the legislative acts of the Republic of Kazakhstan.

Thus, the public order is deployed through evaluation categories, the content of which will be deter-
mined depending on the specific case.

Whereat, if the Civil Code of the Republic of Kazakhstan indicates the principles of the public order of
the Republic of Kazakhstan, the Law on Arbitration already speaks of the principles of the public order «em-
bodied in the legislative acts of the Republic of Kazakhstan».

Accordingly, the Civil Code of the RK interprets public order more broadly, which not only boils down
to the principles of the public order established in the laws. Thus, a contradiction to fundamental moral
standards, which are not formally embodied in law, may also indicate a violation of public order [4].

The concept of public order (ordre public, public policy) is rather vague, its application is entirely at the
judicial discretion. However, application of such a basis for annulment of the arbitral award worldwide is
possible only in exceptional cases. Each such case must be seriously justified and cannot be reduced to any
violation, even if serious, of the national statutory provisions. Annulment of an award and refusal to enforce
thereof are possible only for procedural violations. On this basis, in the vast majority of countries of the
world the arbitral awards are never verified by the competent courts on the merits and are final. Almost any-
where in the world the court does not verify the legal basis for the consideration of a dispute, because the
interpretation of the law may be different. Because this is a civil law dispute, and in a civil law dispute there
are always different views on the law.
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Thus, the public order cannot be confused with legality. These are different things. The judicial system
of any country, including Kazakhstan, is built on this. Arbitration is not part of the judicial system. The
competent court can verify only procedural moments. If these principles are not respected, then such an or-
ganization called arbitration is actually not such. It becomes an appendage of the judicial system and is com-
pletely unnecessary [5].

We believe that the violation of public order should be understood as the violation of the fundamental
legal principles of law, which are imperative for the country’s legal system. Accordingly, Article 52 par.
2 subpar. 1 of the Law of the RK «On Arbitration» should be applied based on the proper interpretation of
the definition of public order and violation thereof should be reliably established by the court and clearly to
justify the violation of fundamental legal principles having the principle of imperativeness and public im-
portance.

11. International Standards and Practices of Other Countries

The idea of public order was originally developed and modernized in French law, and it is not without
reason that the use of the French term ‘ordre public’ to refer to the category in question is generally accepted
in world practice, and these two categories of standards became known as ‘ordre public interne’ and ‘ordre
public international’. Along with this, the term of public policy is popular in English and American literature,
and ‘Vorbehaltsklausel’, ‘Offentliche Ordnung’ in German one [6; 463].

In different countries, the public order is articulated in different ways. Analyzing the relevant norms of
legislation of foreign countries, interpretation thereof and judicial practice, it can be concluded that, in gen-
eral, the functions of the clause on public order are reduced to protecting the basic moral and legal founda-
tions of the state from the undesirable consequences of enforcement of foreign awards and application of
foreign law [7; 152].

The extensive literature on the application of the New York Convention on the Recognition and En-
forcement of Foreign Arbitral Awards, 1958, available abroad almost always emphasizes the idea that the
application of the rule on public order can take place only in exceptional cases and, moreover, applied public
policy criteria should be of international nature. These should be the criteria that the state applies to the as-
sessment of relations that have an international element, and not to the assessment of relations of purely in-
ternal nature. It is indicative that the court practice with regard to recognition and enforcement of foreign
arbitral awards in different countries gives much more examples, when the courts refused to apply the rule of
public order, compared with the cases, when they arrived to conclusion that the facts put forward by an inter-
ested party as the basis for the application of the rule of public order provision justify its application [8; 92].

111. Recommendations for the Improvement of the Legislation of the Republic of Kazakhstan

Pursuant to Article 465 of the Civil Procedure Code of the Republic of Kazakhstan [9], the competence
of public courts is to establish the presence or absence of grounds for annulment of an arbitral award by ex-
amining the evidence submitted to the court in support of the stated claims and objections. At the same time,
the civil procedural legislation of the Republic of Kazakhstan, including, but not limited to Article 152 par. 7
of the Civil Procedure Code of the Republic of Kazakhstan, as well as Article 8 of the Law of the RK «On
Arbitration» provides for the lack of authority of the public courts of the Republic of Kazakhstan to review
the merits of a civil case.

The court is entitled to annul the arbitral award only on the grounds established by law (Article 52 of
the Law «On Arbitration»). And these grounds only provide for violation of procedural rules by arbitration.
Thus, the competent court does not have the right to interfere in the arbitral award on its merits; it can neither
analyze nor refute the arguments of the arbitration and the statutory provisions, on which these arguments are
based.

However, in practice there are cases when this rule is violated by a competent court. For example, on
April 25, 2018, the Appellate Judicial Division of Almaty City Court reversed the decision of Kazakhstan
International Arbitration LLP on the grounds that «the composition of the arbitrators violated the principle of
providing equal opportunity to the parties to state their position and protect their rights and interests because
the issue of the legality or frivolousness of arguments of the defendant about the quality and value of the
work performed, which is contrary to public policy is not clarified».

We believe that the incorrect assessment of the evidence in the case by the arbitration court and the un-
reasonable or incorrect application of certain civil law regulations governing specific agreements arising
from the contract concluded between the parties, the legal relations arising in the course of the parties’ busi-
ness activities by the court are not grounds for annulment.
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Of course, the application of any statutory provisions of national law may be interpreted by the compe-
tent court considering an application for annulment of an arbitral award as significant violations of the rules
of substantive and procedural law, but this should not be considered a violation of public order in its conven-
tional sense. It is possible to establish only by analyzing the evidence that underlies the arbitral award
whether the statutory provision has been applied correctly, which in turn is a violation of one of the princi-
ples of the arbitral proceedings, namely the finality of an arbitral award.

An arbitral award may be deemed to be contrary to the public order of the Republic of Kazakhstan if, as
a result of its enforcement, the acts that are either directly prohibited by law, or detrimental to the sovereign-
ty or security of the state, affect the interests of large social groups, are incompatible with the principles of
economic, political, legal systems of the state, affect the constitutional rights and freedoms of citizens, as
well as contradict the basic principles of civil law, such as equality of participants, inviolability of property,
freedom of contract.

The opportunity for the disputants to settle and resolve conflicts by themselves independently from the
governmental bodies undoubtedly reflects the degree of a democratic culture of the society and is consistent
with the goals of building a civil society. After all, a highly organized society must be able to maintain the
rule of law by means simpler than justice.

The coordinated settlement of disputes opens the way to cooperation and interaction, therewith estab-
lishing the civilized relations in the dispute resolution processes. This undoubtedly shall contribute to the
preservation and sustainability of legal bonds between the subjects of private law relations. Moreover, this
shall allow us to form a new legal culture, which is not focused on confrontation in upholding its legal posi-
tion and protecting its interests, but on cooperation in order to protect its right on a concerted basis [10; 38].

Accordingly, the elimination of errors in judicial practice similar to those considered in this article will
ensure the rule of law and the observance of constitutional frameworks. The need for compliance of judicial
acts with current legislation is aligned with the nationwide tendency of increase of public confidence in the
courts, which was also noted in the Address of the President of the Republic of Kazakhstan to the People of
Kazakhstan on October 05, 2018.
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Kapus Toprinke KaIIbLUIBIK apOUTPAKIBIK HIeITIMHIH
KYUIiH KOKAbIH Heri3i peTinae

Apbutpaxk - maynsl memryaiH OamaMansl Tocuti. Bynm Makama Ky3bIpeTTi COT IeH apOHMTpaXkKAbIH KapbIM-
KaThIHACHIH aHbIKTal/ibl, 0Jap OaFbIHBILITHL eMec, YHIecTipy KaFuaachiHa Herizaenyi kepek. COHbIMEH Karap,
TOpENiK MIeHiMaep TYNKUTIKTI JKOHE ameuIlusra >KaTIalThIHBIHA Ha3ap ayaapy Kepek. MyHsIH 6opi
KY3BIPJIbI COT apOUTPaX YILiH JKOFapbl OpraH OOJIbIT TaObUIMAa/Ibl XKSHE ICTI MOHI OOMBIHIIIA KapayFa HeMece
TOPENiK MIeUMASPIl 3aHAbUIBIK MEeH 3aHIbUIBIK TYPFBICHIHAH KapayFa KYKBIFbI JKOK. OpHHE, MEMICKETTiH
3aHHBIH YCTEMJITIH cakTay XKoHEe KOpFay >KOHIHAeri (yHKIMACHIH JKy3ere achlpaThlH MEMIICKETTIK COT ol
KYHre JeHiH apOWTpakra KaTBICTBI KaJarajayllbl OKiJIeTTIKTepre He, ajl KY3BIPETTi COT MEMIJIEKEeTTIiK
OakplTayIbl 3aHa OCNTUIEHIeH KeJeMJe JKOHE MIeriHAe FaHa JKy3ere achlpa amajgsl. OKIHIMIKE opai,
Kazakcranma OyriHri KyHi KY3BIPJIBI COTTap ic XKYPTi3y TopTiOiH KypAelaeHipei, MaHbI3JbUIBIKTap OOMBIHIIIA
mIemimMaepAi Kapaiabl, KaKeTTi KyKaTTapAblH 3aHMEH OCKITUIreH Ti3iMiHAe KapacThIPBUIMAraH KOCHIMIIA
KyKaTTapasl cypaiiasl. CoHpIMEH Oipre, TOpemiK MICHIIMACPAI OPbIHAAY TIXKipuOeci oTe KapamailbiM jKoHE
IIBIH MOHIHAC XaJIBIKAPAIBIK TOPEIIK COTTAPABIH INEIIiMACP] KaXKeTTi KYXKaTTapAblH TOJBIK IMAaKETiH YChIHY
KaraaiblHaa Jepey opbiHAanybl THic. OCbIFaH OaiIaHBICTBI «KOFAMJBIK TIPTIID» YFBIMBIH 3€PTTEY KaKeT.
OiiTKeHi, erep COTTap KOFAMJBIK TOPTINTIH OY3bUTYbIHA HETI3ACIMEreH JKOHE XaJbIKapalblK TEOpus MEH
MIPaKTHKAHbl €CKePMECTEH apOUTPaKIBIK IIemIiMaep i xoiica, Oy Kasakcranmarsl apOUTpaxIbIH AaMybIHA
eJieyIi 3usiH Kenripesi. THiMAl HHBECTUIHSIIBIK KbI3MET YIIIH apOUTPaXk bl TONBIKKAHIIBI 1aMBITY KQKETTITIH
€CTCH IIBIFapMay KakeT.

Kinm co30ep: apOutpax, coT, COT YKiMi, KOFaMABIK TopTil, Kazakcran.
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IIpoTuBopeune NyGJIUYHOMY NOPSAKY KAK OCHOBaHHE
OTMEHbI ApOUTPAKHOTO pellleHu s

ApbuTpask — 3TO aNbTePHATUBHBIN CII0CO0 pa3pemenus cruopa. B qaHHOM cTaThe pacKpBHIBAIOTCS B3aUMOOT-
HOILIEHUS] KOMIIETEHTHOTO Cyfa M apOuTpaka, KOTOpbIe JOKHBI BBICTPAHBATHCS 1O MPUHIUITY KOOPAMHA-
1My, a He cybopauHanuu. bonee Toro, He0O6XOAUMO OTMETUTb, UYTO PEIIEHHUs apOUTpaXka OKOHYATEIbHBI
00’KaJIOBaHUIO HE MOJJIekKAT. M3 BCEro 3Toro ciemyeT BHIBOJ, YTO KOMIIETEHTHBIH Cy[ He SIBIISIETCS BbIIIE-
CToOsIIIIEeN MHCTAHIMEN Ui apOuTpaxkeil M He BIIpaBe 3aHOBO PacCMaTPHBATh JIEJIO IO CYIIECTBY MM MPOBE-
PATH apOUTpaKHBIE PENIEHHs C TOUKH 3PSHUSI 3aKOHHOCTH M 000CHOBAaHHOCTH. EcTecTBeHHO, UTO TocynapcT-
BEHHBIH cyJI, peann3ys (QyHKIHIO TOCyIapcTBa 0 MOIEPKAaHHUIO U OXpaHe IIPAaBONOPSAKA, BCE XKe HaIemseT-
CsI KOHTPOJILHBIMH ITOJTHOMOYHSIMH 10 OTHOIICHUIO K apOUTpaxy, IPH 3TOM KOMIIETEHTHBIH CyJ] MOXKET OCy-
LIECTBIATH TOCYJAPCTBEHHBIH KOHTPOJIb JIMIIb B TEX Hpeeax U B TeX paMKax, KOTOpbIe OIpeIeNIeHBI 3aK0-
HoM. K coxanenuto, Ha cerofHsmHui 1eHs B KazaxcTaHe HMEIOT MECTO CIydaH, KOT[a KOMIIETEHTHbIE CY/bI
YCTOKHSIOT MPOLELYPY UCIONHEHHUS, TIepecMaTpHUBasi PEIIESHUS MO CYLIECTBY, 3aMpPaIINBAIOT IOMOJHUTETb-
HBIE JJOKyMEHTHI, HE MPEeIyCMOTPEHHbIE B 3aKOHOJAATENBHO YCTAHOBJICHHOM I€pedyHEe HEOOXOIUMBIX HTOKY-
MeHTOB. IIpu 3TOM nmpakTHKa HCHONHEHHUs apOUTPaXKHBIX PELIEHHH JOCTATOYHO MPOCTA U B PEATUN PEICHUS
MEXKIYHApOIHBIX apOHTPaXKHBIX CYHOB JOJDKHBI MCIIOJHATHCS OIEPATHBHO, NPH YCIOBHU IPEIOCTABICHUS
TIOJTHOTO TTaKeTa HeOOXOANMBIX JOKYMEHTOB. B TaHHOI! CBSA3M BO3HHKaeT HEOOXOAUMOCTE HCCIIEIOBAHUS 110~
HSTHS «ITyOJIMYHBIN mopsiok». Benp ecim cynsl OyayT OTMEHSATH apOMTpaKHBIE PELIEHHs CO CCBHUIKOM Ha
HapyIIeHUs ITyOIMYHOTo Nopsiaka 6e3 HaJuiekamero o00cHOBaHUS 1 03 yueTa MeXAyHapOIHOW TEOpHU U
MPaKTUKH, TO 3TO HAHECET CEephEe3HBI Bpe]] pa3BuTHIO apouTpaxa B Kazaxcrane. Heobcnemyer moMHUTB, 4TO
11t 3 HEKTHBHOW MHBECTHLIMOHHON JIEATENILHOCTH HEOOXO0AMMO MOJIHOLIEHHOE Pa3BUTHE apOUTpaKa.

Kniouesvie crosa: apOutpax, cyn, peLieHue cyzaa, crop, myOJIudHbIi mopanok, Kasaxcran.
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