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This article based on the analysis of the constitutional and legal foundations of the status of the prosecutor's
office of the Republic of Kazakhstan, the development of prosecutor's supervision in the conditions of the
modernization of the Constitution, its problem aspects were revealed in the process of implementing constitu-
tional requirements, and the necessity of its constitutionalization is substantiated. Specificity of prosecutorial
supervision gives grounds to characterize this state-legal institution as going beyond the scope of control ac-
tivity. Prosecutor’s supervision is characterized as the main type of higher state control over the implementa-
tion of laws by participants in legal relations, extends to representative bodies of power, to all executive au-
thorities, to courts (in a specific form). The article actualizes the problem of necessity to separate in a sepa-
rate section of the Constitution of the Republic of Kazakhstan the norms regulating the legal status of the
prosecutor's office. It is proposed to provide in the constitutional legislation the right to address the Attorney
General of the Republic of Kazakhstan to the Constitutional Council on matters of constitutionality of laws
and other normative legal acts, to expand the circle of subjects of appeal to the body of constitutional control.
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State Control is represented by organizational-legal form of State authority realization which provides
checking of law fulfillment and other normative legal actions by State authorities due to barring of deviation
from state established rules and standards. Independent, specific structural element of integrated State Con-
trol system is public prosecuting attorney supervision. Constitutional-legal bases analysis of the Republic of
Kazakhstan public prosecutor's office status, prosecuting attorney supervision development on the terms of
actions and realization of the Republic of Kazakhstan Constitution enables to reveal problem aspects availa-
ble in the process of constitutional request realization, substantiate measures to improvement and
constitutionalization.

There are many different positions defining place and predestination of attorney supervision authority in
the juridical literature: public prosecutor's office proposed to be inserted in legislative, executive and even in
judicial power branch; assign it in independent State authority brunch; refer to presidential control as one of
its components. However, there is right opinion that public prosecutor's office refers neither to the legisla-
tive, executive nor judicial power branches, meanwhile it takes important part in the state mechanism and
corresponds itself an important and effective element of checks and balances system. Activity of public pros-
ecutor’s office as an independent direction of state power realization is inferred in creation on the state terri-
tory the state legality regime, which would allow providing the leadership and observance of Constitution,
law execution and forming constructive mechanism of citizen rights and liberty security, which are protected
by law pursuits of the society and the state. In the process of prosecuting attorney supervision fulfillment are
realized the tasks of legal space security unity in the state by means of attaining uniformity and accuracy in
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the execution of active legislation; assured observance of human and citizen rights and freedoms on the
whole territory of the country [1; 17].

Among the specific features of public prosecutor’s office as control-supervised authority it should be
mentioned that its direction only to checking of law executing, the exclusion of interference into the opera-
tional-economic activity supervised objects, while other branches of state control could estimate the activity
of supervised structures not only from the position of legality, but also of effectiveness and suitability
[2; 25], and also include execution opportunity of administrative activities, which are expressed by the aboli-
tion of the normative-legal act, responsibilities assignment of any action implementation and etc.

Office of public prosecutor of the Republic of Kazakhstan according to article standards 83 of the Re-
public of Kazakhstan Constitution in the name of the state implements its activity in following directions:
supreme power of supervision to 1) accurate and uniform application of laws, orders of the President of the
Republic of Kazakhstan and other normative legal actions on the Republic territory, 2) operative crime de-
tection activities, inquiry and investigation legality, 3) administrative, executive process, 4) takes measures
to reveal and eliminate any illegitimacy, 5) appeal against the laws and other legal acts contradicted the Con-
stitution and Republic laws; 6) represents the state's interests in court and also; 7) in cases using procedures
and within the limits established by law, is responsible for criminal prosecution; 8) forms of the state legal
statistics with a view to ensuring the integrity, objectivity and the adequacy of statistical indicators, conducts
special surveys, carries out the supervision over the implementation of laws in the area of legal statistics and
special accounts.

The specificity of the supervisory authority gives a basis to identify the state-legal institution as outside
the scope of the audit activities. Moreover, the feature of public prosecutor's supervision lies in the fact that
prosecutor's office on behalf of the state shall exercise supervision over the legality in the activities of other
controlling bodies and empowered to contribute to the prosecution of persons responsible for violation of the
laws. By maintaining a close relationship with the regulatory authorities the prosecutor's office can not shirk
its responsibilities for oversight of enforcement of their laws. In this sense, public prosecutor's supervision
acts in the role of control over control, carried out by supervisory bodies. As a form of Supreme state control
of the prosecutor's supervision is a non-departmental and universal (except in very rare cases, stipulated by
the law), which, as it has priority over all other control including the supervisory authority bodies [3; 176].

In its political and legal nature of the public prosecutor's supervision is the main view of the Supreme
state control over the execution of laws of the participants of legal relations, applies to representative bodies
of power, all the organs of Executive power of the courts (in a specific form). It is logical that departmental,
inline control is complemented by the highest state control over the execution of laws, and subject of the
monitoring is the public prosecutor's office, which is designed according to the Constitution to exercise the
highest supervision over exact and uniform application of laws, decrees of the President of the Republic of
Kazakhstan and other regulatory legal acts on the territory of the Republic. The literature notes that the pros-
ecutor's supervision in one form or another is carried out at different levels of any of the system of state bod-
ies [4; 6].

The office of public prosecutor works closely with all the government structures and is virtually ele-
ment of the system of checks and balances, balance branches of power [5; 56]. The supervisory function of
the prosecuting office in respect of the executive power is manifested in the fact that the it exercises supervi-
sion over the execution of the Constitution of the Republic, the current laws of the ministries, committees,
agencies, councils, thus are in this aspect, the factor of deterrence of executive power. However, the prose-
cuting attorney supervision bodies, separated structurally from the system of management bodies, adminis-
trative authorities do not have, and does not, therefore, have the right to use the resource of the administra-
tive legal means of the supervisory authority influence on the activity of the controlled object which are au-
thorized to use bodies of administrative supervision.

Prosecuting attorney is an important element of the mechanism for responding to violations of the laws
by the courts [6; 16]. Considering the problem of the correlation of judicial review and public prosecuting
attorney supervision, it should be made the difference in accordance to the forms of activity (judicial control
is exercised only in special procedural forms, and the prosecuting supervision - both in the administrative
and in the procedural forms) and on the subject of activities (judicial control is exercised with a view to con-
sideration and resolution of their cases, the verification of the legality, validity and equity made by judicial
decisions, observance of the constitutional rights, freedoms and legitimate interests of citizens through the
implementation of justice).
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Unlike other types of state control the prosecuting attorney supervision was at all stages of the historical
development of political sciences, now it is the appropriate body adapted to the conditions of state-building.
Therefore it is quite reasonable opinion of those researchers who consider that it is necessary to allocate the
norms, regulating the legal status of organs of the prosecutor’s office, into a separate section of the Constitu-
tion. We believe that it would be advisable also to foresee in a constitutional provision the right to appeal the
General Prosecutor of the Republic of Kazakhstan to the Constitutional Council on issues of the constitution-
ality of laws and other normative-legal acts, expanding the circle of the subjects of circulation in the body of
constitutional control.

Public prosecuting attorney supervision in comparison with other types of supervision and control is
characterized by the following features: it is representative, for performed on behalf of and on the instruc-
tions of higher bodies of state authority; on purpose, it is strictly specialized, which is expressed only in the
supervision over the observance of the rule of law, as prosecutors do not manage, but only oversee the im-
plementation of laws; the supervision has broad scope because it applies to all regulated by the law social
relations, there is a certain limitation of the powers of public prosecutors in performing supervisory func-
tions. Revealing violations of the law, they often are not authorized to eliminate them independently, and
therefore have to turn to competent bodies with the request to take appropriate measures. Only in the form of
a special exception, when supervising the execution of laws by bodies of inquiry and preliminary investiga-
tion, prosecutors have the right to cancel the illegal resolution of the investigator or inspector of the investi-
gation [7; 73].

There is an incorporated function of control over legality of state administrative acts in public prosecut-
ing attorney supervision, which are obligatory for executing. Supervising the performance over the laws and
the congruence with the law of those acts, which are issued by state authorities and control authorities, repre-
sentative (legislative) authorities, the prosecutor authorities do not substitute them and do not interfere in
their business-operative activities. Aside from main supervision functions, public prosecutor fulfills the fol-
lowing functions: law explaining; coordination of law enforcement agencies against crime; investigation
against the police officers and judges; legal monitoring; international collaboration [8; 145].

The analysis of theoretical resources and practical material shows that control over law compliance is
fruitful with the effective interaction between public prosecutor authorities and other enforcement state au-
thorities. As it seems, for provisioning interaction between public prosecutor authorities and control authori-
ties, the principal original positions are consistent with that for each of subassembly. There are tasks which
are coincident with the task of contiguous system. The effective functioning of state control under conditions
of constitutional principles of separating authorities, mainly depend on the degree of legislative regulation of
the interacting control mechanisms; ought to remark underdevelopment of these mechanisms legal base.

Public prosecutor activity, as an independent direction of state authorities instantiation, consists in crea-
tion of legitimacy regime on the state’s territory, which allows to provide adherence and compliance of the
Constitution, performance of laws, and also to form constructive mechanism of protection of human and citi-
zen’s rights and freedom, protected by law the interests of society and the state [9; 199]. During the process
of public prosecutors supervision implementation tasks of providing the unity of legal space in state through
achievement of uniformity and accuracy performance of current legislation; rights and freedom of human
and citizens guaranteed on the whole state territory [10].

Among public prosecutor’s specific features as enforcement authority it should be marked its directivity
only towards to verify compliance with the rule of law, with an exception of interference into business-
operative activities of objects under surveillance. When the other types of state control may evaluate activi-
ties of controlled structures not only from the law position, but also an effectiveness and appropriateness.
And also include in itself the possibility of implementation of administrative activities expressed in the can-
cellation of a regulatory act, imposition of the duties of an action and etc.

In the system of authority separation the public prosecutor’s authorities are legal means of the President
of the Republic of Kazakhstan in arsenal of a mechanism to ensure the functions of the Constitution guaran-
tor, legality and respect for rights and freedom of human and citizen, which basically mean implementation
of head of state’s control for legality of state’s authorities’ activities. According to p. 4 article 44 of the Con-
stitution of the Republic of Kazakhstan, President appoints and removes the post of Kazakhstan Republic
General Prosecuting Attorney with the agreement of the Senate. According to article 1 of the Law of Repub-
lic of Kazakhstan from the 30-st of the June 2017 Ne 81-VI «About Prosecutor’s Office», The Prosecutor's
Office of the Republic of Kazakhstan - the state body responsible to the President of the Republic of Ka-
zakhstan exercising supreme supervision over observance of the law in the territory of the Republic of Ka-
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zakhstan, represents the interests of the state in court and carries out criminal prosecution on behalf of the
state. And also over legality of operative-searching activities, inquest and investigation of administrative and
executive proceedings. It is clear from the meaning of the legislation of Prosecutor’s Office, that it is not in-
cluded into any of authorities branches and it is presidential structure. As it has remarked in the judicial liter-
ature, public prosecutor’s office is a part of the presidential authority, and it is basic element of checks and
counterbalance mechanism [11; 63]. The specificity of the supervisory authority provides a basis to charac-
terize this state as a legal institution beyond the control of activity. Moreover, the feature of public prosecut-
ing supervision is that the prosecutor's office on behalf of the State shall supervise the legality of the activi-
ties of other regulatory authorities and is authorized to prosecute those guilty of violating the law. Taking
into consideration the nature of the organizational and legal status of the regulatory authorities, the prosecu-
tion is building such relationships, which would provide mutual exchange of information on detecting and
correcting violations, raising the question of carrying out activities aimed at identifying and addressing viola-
tions of the law [12; 148].

The public prosecutor's office interactscloselu with all authorities and is almost part of the system of
checks and counterbalances, balance, balancing branches.

Among the forms of interaction between prosecutors and the legislative (representative) authorities, it
can be marked a range of collaborative activities: definition of priorities in the sphere of fight against crime;
preparation activities for projects of normative acts about questions with fight against crime, habituation with
projects of normative acts, accepted by authorities; consistent development, acceptance and performance of
complex programs about fights against crime and etc. The General Prosecutor's Office, which is not endowed
directly into the legislative initiative, but is not lacking possibility to initiate the introduction of the agenda of
the parliamentary committee hearings of the Chambers of Parliament of topical issues of legal regulations of
social relations, which can then be put to the meeting and addressed the deputies of the Chambers of Parlia-
ment in legislative work. As for the Parliament, it in turns, sends the legislation to the General Attorney Of-
fice for legal inspection, that the prosecuting experts, having studied the draft, have given the certificate of
compliance of the draft Constitution, and the ratio of its compatibility with the existing legislation with the
norms and principles of international law and establishing the quality of the legislation in terms of the rules
of legislative technique. Given conclusion is that Members of Parliament appeal to the prosecuting authori-
ties with requests about law enforcement, state law and crime, etc.

The participation of prosecuting authorities in the law-making, thus manifests itself in various forms:

— participation in preparation of legislative acts projects;

— conducting of legal inspection of rights and legislative acts projects;

— provision of consultations to the Members of Parliament, and project developers in the process of
law-making on legal questions;

— submitting proposals to the legislature authorities to abolish the existing acts or making changes in
them.

It is important to bear in mind that feasibility’s position of detection of gaps and mistakes in the current
legislative acts, give prosecutors reason to use not only the right but the duty to make proposals to abolish,
change or accept new laws and other regulations: actions of prosecutors focused on performing tasks, regu-
lated by law on the prosecution - to strengthen the rule of law, protecting human and citizens rights. The
specificity of prosecutor’s participation takes the form of law-making agreement, a joint publication with
other state authorities regulations as a method to monitor the compliance of the legal requirements of the law
validated instrument [13; 105].

The public prosecution supervision function is manifested in that the prosecutor’s authorities supervise
the execution of the Constitution, existing laws by ministries, committees, agencies, mayors - are thus in this
aspect of executive power as a deterrent. As for the executive power authorities, vested with control and su-
pervisory powers, which have non-departmental in nature, they are pursuing the task of ensuring the rule of
law in the administration.

Prosecutorial supervision is also an important element of the mechanism to respond violations of the
law courts. Considering the problem of the relation between judicial control and the public prosecuting su-
pervision, it should be identified two distinct state-legal institutions of forms of activity (judicial control is
executed only in special procedural forms, and the public prosecuting supervision - in both administrative
and procedural forms) and on the subject (judicial control is performed to review and resolute the cases, veri-
fication of the legality, validity and fairness of court decisions, constitutional rights, freedoms and lawful
interests of citizens through the implementation of justice). Judicial control is a statutory hierarchy is carried

Cepus «[lMpaBo». Ne 4(92)/2018 11



B.A. Taitorina

out directly in the judicial system, it is strictly limited in the object of control, all control functions are car-
ried out under consideration of the particular case.

Thus, the above is confirmed by the available scientific literature in the point of view, that «the main
task of the prosecutors is that in no way to substitute judicial authorities, executive agencies, regulatory au-
thorities, whose role in this sphere is dominant, and effective use of special powers of the prosecutor for the
rapid suppression of violations of human rights and freedoms» [14; 4].

Strengthening the public prosecuting supervision, constitutional recognition of the status of the prosecu-
tion authorities as an important element of the structure of government in general, and state authorities in
particular, has great importance for strengthening the national integrity, improvement of the efficiency of the
state control.
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b.A. Taittopuna

Ka3akcran Pecny0iukacbiHga MeMJIeKeTTiK 0aKbliay
sKyleciHaeri MpoOKYpoOPJIbIK KaJarajay

Maxkana aBrops! Kasakcran PecryOnmkachkl mpoKypaTypackIHBIH MOpTeOECiHiH Heri3qepiH KOHCTUTYIHSUIBIK-
KYKBIKTBIK Tajijay apKpUibl KOHCTHTYLHSHBI JKaHFBIPTY JKaFAaiblHIa MPOKYPOPJIBIK Kajaraiuay/blH JaMy
HeTi31H/1e KOHCTHTYLHUSJIBIK TalanTap/bl )KY3ere achlpy 6apbIChIHIa OHBIH KYP/Ci aCleKTiIepiH ailKpIHAA /b,
OHBI KOHTUTYLIMOHAIM3ALMSIAY KaXKETTIriH naneinaesi. [IpoKypopIibIK KaiaraiayablH epeKIIeIiri — aTaMbIII
MEMJICKETTIK-KYKBIKTBIK WHCTUTYTThl Oakbpllay KbI3METi INEriHEH ThIC IUBIFATBIH HMHCTHTYT PpETiHIE
KaObuiayra Heri3 Oepeni. IIpokypopiblk Kajaranay KYKBIKTBIK KaTbIHACTApFa KaThICYLIBUIAPABIH 3aHbI
OpbIHZAYbl KaJlaFaaiiThIH JKOFapFbl MEMJICKETTIK OaKbUIayIblH HETi3ri Typi peTiHAe cumarTanaisl,
YKIMETTiH OKUIIiK opraHmapbiHa, aTKapyiibl OWJIiK OapiiblK OpraHgapblHa, COTTapra (epekuie Typue)
Tapanaasl. Makanaa npoKypaTypa opraniapbl KYKbIKTBIK MapTeOecin perreiiTin Kazakcran Pecry6uikacsr
KOHCTHTYLHMSICHIHBIH 0OJIMIH )KEKe LIBFapy KaKETTIrl Typalibl MAcee XaHAaHIbIPbLIIbl. KOHCTHTYLHUSIIBIK,
0akplIay OpraHbIHA KOJIAHYIIBI CYOBEKTUIEPAIH MeHOepiH KeHITIiN, 3aHIap/IbH )KoHe 0acKa 1a HOPMaTHUBTIK
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KYKBIKTBIK aKTiIepAiH KOHCTHUTYLMSFa COMKECTIri jkeHiHgeri Macene OoiipiHIAa KOHCTHUTYLHSIBIK KEHECKe
Kazakcran Pecniybnukacsr bac mpoKypOpBIHBIH KOJIIaHy KYKBIFBIH KOHCTUTYLHSIIBIK 3aHHAMAA KapacTeIpy
YCHIHBUI/IBL.

Kinm ce30ep: mnpokyparypa, Kazakcran PecrryGnmkacsl, IpoKypopIIbIK Kajaranay, MEMIICKETTIK OaKpIay,
Koncturynus, epexmemnikrep, MEMIEKETTIK KYKBIKTHIK HHCTUTYT, KOHCTUTYIMSUIBIK 3aHHAMA.

b.A. Taiitopuna

IIpoxypopckuii Hag30p B cUCTEMe rOCyIapCTBEHHOT 0
KOHTPOJIA PecnmyOsiuku Kazaxcran

B crarbe Ha ocHOBe aHANN3a KOHCTUTYIIMOHHO-TIPABOBEIX OCHOB CTaTyca Mpokyparypsl PecryOmuku Kazax-
CTaH, pa3BUTUA IIPOKYPOPCKOrO HaA30pa B YCIOBUAX MojepHU3auuu KoHCTUTYIMU BBIABIECHBI HMEIOIIUECS
B IIPOIIECCe peaN3alii KOHCTUTYIIHOHHBIX TpeOoBaHMII ero MpobiieMHBIe acIeKThl, 000CHOBaHA HEOOXOH-
MOCTb €ro KOHCTHTyIHOoHam3auy. Crenuuka mpoKypopcKoro Hag30pa IaeT OCHOBAHUE XapaKTepU30BaTh
JIaHHBIN TOCY1apCTBEHHO-IIPABOBON MHCTUTYT KaK BBIXOSIIMHN 3a PAMKHM KOHTPOJBHOM JesTenpHocTu. IIpo-
KypOPCKHI HaZ30p 0XapaKTepH30BaH KaK OCHOBHOM BHUJI BBICLIETO TOCYAaPCTBEHHOTO KOHTPOJIS 3@ MCITIOIHE-
HHEM 3aKOHOB yJaCTHHKAMH IPABOBBIX OTHOIIEHHUH, PacpocTpaHseTcsl Ha MPeCTaBUTENbHBIE OPraHbl Blla-
CTH, Ha BCE OPraHbl UCIIOJIHUTENBHON BIACcTH, Ha cyabl (B cneuuduueckoii popme). B cratbe akryanusupy-
ercst mpodieMa HeoOXOJMMOCTH BBIACICHUS B OTHENbHBIN paznen Koncrurymum Pecny6muku Kasaxcran
HOpM, pErIaMEHTUPYIOUIMX IIPaBOBOM cTaTyc OpraHoB IIpoKyparypsl. Ilpeanaraercs npenycMoTpeTh
B KOHCTUTYIIMOHHOM 3aKOHOJATeNbCTBE NpaBo Ha oOpamenue [enepambHOro mpoxypopa Pecry6muxu Ka-
3axcrad B Koncturynuonusiii CoBeT IO BOIpPOCaM KOHCTUTYLHOHHOCTU 3aKOHOB U HHBIX HOPMAaTHUBHO-
MPaBOBBIX aKTOB, PACIIUPHB TEM CAMBbIM KPYT' CyOBEKTOB 00paIlleHHsI B OPraH KOHCTUTYI[HOHHOTO KOHTPOJIS.

Knioueswie cnosa: mpokypatypa, Pecrybnnka KasaxcTtan, mpokypopckuil Hag3op, ToCyAapCTBEHHBIH KOH-
Tpoiab, KoHcturynus, cnenuduka, rocy1apcTBEHHO-IIPABOBOH MHCTHTYT, Ipo0iieMa, KOHCTUTYLMOHHOE 3a-
KOHOJIaTEIbCTBO.
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