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Should the state aid prohibition impact the property tax legislation
in EU member states?

Purpose of the article is to present the problem of applying the state aid rules (binding in EU) to the non-
harmonized taxes such as property taxes, which differ strongly between Member States. The tax exemption
from the real estate tax for the railway infrastructure which was introduced in Poland will be a subject to the
investigation of Court of Justice of the European Union (CJEU). CJEU should answer to the question if the
tax exemption from property tax in one Member State may be treated as a prohibited benefit granted to the
entrepreneurs, having in mind that the same kind of property may be taxed significantly lower, or even not
taxed at all in the other EU Member States. The verdict of CJEU will be important for the Polish entrepre-
neurs, but also will be significant for the tax policy in the EU. In case of the CJEU judgment declaring that
the property tax exemption introduced by Poland constitutes illegal state aid it will be necessary to consider
whether countries that do not tax the certain categories of property (or tax them at a very low level) do not
grant illegal state aid to their entrepreneurs.

Keywords: real estate tax, property taxation, state aid, tax exemptions, tax harmonization, EU taxes.

Introduction

When designing tax regulations in the Member States of the European Union (EU), one should take into
account the restrictions imposed on the legislator by regulations in the field of state aid. While this does not
raise doubts in the case of easily comparable taxes (such as income taxes), it may be controversial in the case
of taxes, the structure and amount of which varies greatly in individual EU countries. Such taxes are property
taxes, for which the differences between individual countries are very large. The basic question is: can the
tax exemption of a given asset granted in one Member State be considered as illegal state aid if such assets in
other EU countries are not taxed at all or their taxation is much lower?

Materials and methods

Analysis of the standpoints of the tax authorities, courts jurisdiction and available literature (indicated
in references).

Results and discussion

1. State aid in the EU — basic information

One of the most important institutions contained in the Treaty establishing the European Communi-
ty [1], aimed at preserving the free movement of goods and services, which are the pillars of the common
market created on the basis of the EC Treaty, is the protection of free competition between entrepreneurs
from different Member States [2]. In particular, the issue of state aid granted to entrepreneurs by Member
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States is regulated by the currently applicable Article 107 of the Treaty on the Functioning of the European
Union (TFEU) [3].

The term “state aid” has no legal definition, but the meaning can be derived from the wording of Article
107(1) TFEU, which sets out the conditions for recognizing aid granted to entrepreneurs by the State as pro-
hibited. According to that provision, illegal state aid is any aid which:

1) is granted by a Member State or through state resources,

2) distorts or threatens to distort competition,

3) favours certain enterprises or the production of certain goods,

4) affects trade between Member States.

According to the general rule laid down in Article 107(1) TFEU, aid which meets all of the above con-
ditions is prohibited in EU Member States (the so-called general prohibition of state aid). Due to the vague-
ness of the terms used in the provision, in practice the issue of meeting individual conditions in specific fac-
tual situations is a source of frequent doubts and disputes, both between entrepreneurs and the authorities of
the Member States, as well as between Member States and the European Commission [4].

In principle, in the case of tax reliefs, there is no doubt that the first of the above conditions is met. Eu-
ropean jurisprudence has established the view that aid granted from public funds is considered not only a
direct transfer of public funds to an entrepreneur (e.g. in the form of co-financing, reimbursement or subsi-
dy), but also a benefit incurred by the entrepreneur as a result of the State waiving taxes due to him, e.g. as a
result of granting a tax relief or exemption to the entrepreneur [5].

The condition of distortion of competition is also most often fulfilled in the case of tax preferences. Eu-
ropean case-law assumes that the necessary condition for that condition is satisfied if the entrepreneur ob-
tains an economic advantage which he would not have obtained under normal market conditions, undistorted
by State intervention [6]. Undoubtedly, an entrepreneur benefiting from an exemption or tax relief obtains a
financial gain that he would not have obtained if certain regulations had not been in force.

More doubts are raised by the so-called selectivity condition. It is deemed to be fulfilled if the support
granted by the State creates an imbalance between the aid recipient and its competitors due to their unequal
treatment [2]. In the case of taxes, the selectivity of aid can be said to be in the case when an exception is
introduced into the tax system (universal and equal for all taxpayers) which does not constitute a so-called
general intervention measure (i.e. a systemic, universal and general social measure) [7; 67]. Potentially,
therefore, a tax exemption or relief addressed to a selected entrepreneur, entrepreneurs from a selected region
or entrepreneurs from a selected industry may be considered as a measure constituting selective state aid. A
contrario the selectivity characteristic cannot be attributed to tax exemptions or reductions from which, at
least potentially, all entrepreneurs on the market can benefit.

The last condition for considering the aid granted as illegal state aid, i.e. “the effect on intra-EU trade”,
is interpreted very broadly. The condition is considered to be fulfilled, not only if it has the actual effect on
trade (e.g. the increase in market share obtained by the aid beneficiary), but also in the case if such an effect
is only possible [8]. According to the Notice of the European Commission [9], aid will not distort trade if:

a) the aid does not attract demand or investment to the region concerned and does not create obstacles
to the establishment of undertakings from other Member States;

b) the goods produced and services provided by the beneficiary are local or of interest only in a defined
geographical area;

¢) the impact on markets and consumers from neighbouring Member States is marginal.

A circumstance which excludes the possibility of an effect on trade is also the existence of a monopoly
in law or in fact in relation to a given type of economic activity. As an example of a legal monopoly, the mo-
nopoly in force in Poland, for example, for municipalities to run cemetery services, is indicated. On the other
hand, the so-called network monopoly (e.g. in the field of water supply) is mentioned as a de facto monopo-
ly, which does not result from legal restrictions (theoretically, anyone can invest in the creation of a water
supply network in a given municipality) but from economic realities (creating a competitive water supply
network in a given municipality would be unprofitable) [7; 78-79]. In both cases, the application of aid
measures, e.g. in the form of property tax exemptions or relief, can in principle be considered as having no
effect on competition and trade.

2. Incomparability of property taxes in EU countries

Indirect taxes, in particular VAT, have been harmonized in the European Union. This means that they
have been unified in the various Member States. On the other hand, direct taxes are not subject to harmoniza-
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tion, which means that each EU country has full freedom in shaping them (although potentially limited, for
example, by regulations in the field of state aid).

As far as income taxes (PIT, CIT) are concerned, despite their differences in individual EU Member
States, they are largely comparable. This comparability is possible mainly because the subject of income tax-
es is very similar in all EU countries: income understood as revenues less costs. The structure of income tax-
es is also identical, assuming the multiplication of the tax base (income) by a specific tax rate. Therefore,
there is no doubt that the exclusion of a category of income from taxation in a Member State (e.g. income
from the activity of providing IT services) can easily be compared with the taxation of the same type of in-
come in other countries. Such a comparison may lead to the conclusion that the income tax exemption con-
stitutes unlawful state aid because it favours entrepreneurs operating in one Member State over their compet-
itors with tax residence in other States.

It is difficult to talk about any comparability between EU Member States in the case of property taxes.
In particular, this is due to the fact that individual countries have a completely different approach to property
taxation. An example is a comparison of property taxes in Poland, Czech Republic and France [10; 269].
Although Poland and Czech Republic are neighbours located in Central Europe and countries with a similar
level of economic development, their approach to property taxation is very different. The structure of the tax
in both countries is generally similar, but in comparison with Poland, the vast majority of structures forming
infrastructure (including railway infrastructure) do not qualify for tax in Czech Republic as not being subject
to tax. What's more, the property tax rates in Czech Republic are even several dozen times lower than those
operating in Poland. Even more far-reaching differences can be seen when comparing the tax system of
France and Poland. In France, several property taxes are in force at the same time, but it is difficult to find an
equivalent of the Polish real estate tax when it comes to taxing structures forming infrastructure, e.g. rail-
ways. In France, network companies (energy, telecommunications and railways) are subject to an additional
flat-rate tax on network companies (imposition forfaitaire sur les entreprises de réseau), which provides flat
rates of tax on the objects of taxation specified in the legislation, such as power stations, transmitters or lo-
comotives. It should be pointed out that structures forming part of railway infrastructure (e.g. railway tracks)
are not covered by taxation at all.

Therefore, the question arises whether, in view of such a diverse approach to property taxes in EU
Member States, it is at all possible to find a common denominator that would allow to determine whether an
entrepreneur owning a railway line is treated in a preferential manner by the State in which he operates over
entrepreneurs with identical assets in other countries. On the example of the three countries mentioned
above, in the case of owners of railway infrastructure, it can be argued that national tax legislation is the
most advantageous for Czech and French entrepreneurs, because it does not provide for taxation of railway
tracks at all, while Polish legislation generally treats tracks as a taxed structure. The land under the tracks is
generally taxed in each of these countries, however in Czech Republic the tax rates are so low that the bur-
den for entrepreneurs is symbolic. Can the tax exemption for railway infrastructure introduced in Poland be
considered as a preference putting Polish entrepreneurs in a better situation? Bearing in mind the lack or
symbolic taxation of railway assets in other EU countries, it can be concluded that such an exemption in Po-
land rather equalizes the opportunities of Polish taxpayers compared to their competitors operating in other
countries. On the other hand, the absence of property tax paid for the ownership of locomotives can be con-
sidered as a tax preference enjoyed by Polish and Czech entrepreneurs in relation to their colleagues from
France, which must pay such a tax. Finally, the general (regardless of the sector) very low level of property
tax in Czech Republic vis-a-vis Poland and France can be considered as a general tax preference granted by
the Czech State to its entrepreneurs. The owner of an industrial plant in Czech Republic, by paying very low
property tax, enjoys a significant competitive advantage over a competitor operating in neighboring Poland,
which must pay a high property tax. So, do all companies in Czech Republic benefit from state aid?

This long discussion regarding the incomparability of property taxes in different EU Member States
leads to the conclusion that in the case of taxes as diverse as property taxes, the issue of potential state aid
must be considered with particular caution. It is worth noting that EU regulations do not oblige Member
States to collect property taxes. It is therefore possible that in given Member State the assets of entrepreneurs
could be not taxed at all with the property tax (even very low). At the same time, it is difficult to imagine that
all entrepreneurs operating in this Member State would be considered to benefit from illegal state aid. If so,
tax exemptions from property tax for a given category of assets should not, in principle, be considered as
state aid, provided, of course, that the condition of selectivity is not met (i.e. their tax exemption is not ad-
dressed only to a specific group of taxpayers).
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3. Tax exemption for railway infrastructure in Poland — unresolved dispute

The condition of selectivity is a subject to the dispute that has arisen in Poland between tax authorities
and taxpayers on the basis of the application of the property tax exemption for railway infrastructure.

On the basis of the Polish property tax, the subject of taxation are land, buildings and structures. Struc-
tures are defined as non-building objects and include a railway infrastructure. It should be emphasized that
the real estate tax in force in Poland provides for very low rates for land and buildings not related to business
activity, while structures owned by natural persons who are not entrepreneurs are excluded from the scope of
taxation at all. At the same time, the tax rates on land and buildings used for business purposes are many
times higher, and structures belonging to entrepreneurs are taxed at the rate of 2 % per annum on their initial
value not reduced by depreciation write-offs (so this is a high burden, within 50 years the taxpayer pays a tax
equal to the expenditure on the construction of structures). The provisions governing the real estate tax con-
tained in the Act on Local Taxes and Fees (ALTF) [11] includes a catalogue of tax exemptions, some of
which are addressed to owners of various types of transport infrastructure, including railways. In 2017, the
Polish legislator significantly extended the scope of the tax exemption for railway infrastructure. Before that
date, only public infrastructure was tax exempted, while since 2017, owners of private railway infrastructure
(e.g. a railway siding located on the premises of an industrial plant) have also started to benefit from the ex-
emption. The purpose of the introduced regulations was to encourage taxpayers to expand and modernize the
railway infrastructure — the condition for benefiting from the tax exemption was the actual use of their in-
frastructure for transport. Polish local governments, which are beneficiaries of real estate tax and has a role
of the tax authorities, have been negative about the changes in the law from the beginning. The potential
benefits associated with the development of railway traffic (mainly related to safety and ecology) were less
important to them than the measurable financial losses that the extended tax exemption brought to the budg-
ets of municipalities. Local authorities lobbying led to a change in regulations in 2022, which again excluded
private infrastructure from the scope of the tax exemption. However, this did not end the case, because start-
ing from 2021, more and more municipalities began to deny taxpayers the right to benefit from the tax ex-
emption for railway infrastructure, arguing that it constitutes illegal state aid.

It should be emphasized that Polish legislator, when introducing the extended exemption from real es-
tate tax in 2017, did not decide to notify state aid to the European Commission, which is required by the pro-
visions of the TFEU in the case of introducing aid measures [12]. However, this was not an oversight, but a
conscious decision. The justification attached to the project of the act introducing the extended tax exemp-
tion states that the amendment is not subject to notification and is consistent with EU law, because its pur-
pose is not to grant state aid to entrepreneurs, but only to adapt Polish regulations to the EU railway directive
(i.e. provisions aimed at the development of railway infrastructure in EU countries).

Disputes between taxpayers and tax authorities began to reach administrative courts, which took a di-
vergent position on state aid. Some courts considered the benefit resulting from the application of the exemp-
tion under Article 7(1)(1)(a) of the ALTF in the version from 2017-2021 to be selective, i.e. favouring only
certain enterprises and not being able to be obtained under normal market conditions [13]. In other judg-
ments, courts have recognized the right of taxpayers to benefit from the tax exemption unrestricted because
they disagreed with the idea that it leads to selective state aid being granted to selected entrepreneurs [14]. In
view of the discrepancies in the jurisprudence of Polish courts, the Supreme Administrative Court decided to
issue a resolution [15] in which it addressed a question to the Court of Justice of the European Un-
ion (CJEV):

(1) In the light of Article 107(1) TFEU, is it distorted or threatened to distort competition for a Member
State to grant a tax exemption addressed to all entrepreneurs, such as that provided for in Article 7 of the
ALTF, consisting in the exemption from real estate tax of land, buildings and structures forming part of the
railway infrastructure?

(2) If the answer to question 1 is in the affirmative, is an entrepreneur who has benefited from an ex-
emption under the above mentioned provision, introduced without complying with the required notification
procedure, obliged to pay the overdue tax together with interest?

4. A precedent that will cause a storm in Europe?

Until the judgment of the CJEU (which will most likely take place no sooner than in 2025), Polish en-
trepreneurs who have benefited from the tax exemption for railway infrastructure will live in uncertainty if
they will not have to return the benefits obtained together with interest rates. The arguments for lack of selec-
tivity seem to be quite strong. First of all, it should be pointed out that the exemption in question was ad-
dressed to an unlimited circle of taxpayers. Every entrepreneur in Poland can build and use the railway infra-
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structure. For example, in case N 507/2007, the European Commission considered the R&D tax credit to be
introduced in Italy as a measure not constituting state aid. It was addressed to all entrepreneurs, without dif-
ferentiating their size and the industry in which they operate (of course, provided that they incurred expenses
for research and development activities) [16]. Therefore, it seems that the chances that the CJEU ruling will
be favorable for the taxpayers are high.

However, the problem is much broader and goes beyond the issue of railway infrastructure and beyond
the borders of Poland. The judgment of the CJEU declaring that the property tax exemption introduced by
Poland constitutes illegal state aid will mean serious doubts regarding the regulations in the field of property
taxes in all EU countries. First of all, it will be necessary to consider whether countries that do tax the certain
categories of property (or tax them at a very low level) do not grant illegal state aid to their entrepreneurs.
They undoubtedly obtain a measurable financial advantage (equal to the amount of unpaid tax) compared to
competitors who conduct business in countries that tax the same categories of property. It should be empha-
sized that these are not only theoretical problems. Currently, an investor wondering in which EU country to
locate, for example, a factory must compare its future operating costs, including property tax. Differences in
the level of taxation of the same factory between different countries can reach hundreds of thousands or even
millions of euros per year. Until now, it has been widely recognized that due to the lack of harmonization
and incomparability of property taxes, the advantage resulting from lower property taxation is not treated as
state aid. The expected judgment of the CJEU may change this significantly interfering with the freedom of
EU Member States to shape the property taxes applicable on their territory.

Conclusion

The analysis contained in the article indicates that the application of state aid rules to non-harmonized
taxes may raise serious doubts as to the legitimacy of such approach. Member States are free to shape their
tax systems, including deciding whether and which categories of property will be subject to property taxes.
Meanwhile, considering the property tax exemption (addressed to all taxpayers, and thus not meeting the
condition of selectivity) as state aid, interferes with the powers of the Member State. It also leads to unjusti-
fied inequality — taxpayers from countries that have not introduced property taxation are in a better position
than those taxpayers whose countries taxed property and then exempted it. Such inequality is not justified.
The results of the analysis presented in the article may be helpful in analyzing other cases of tax benefits
granted on the basis of non-harmonized taxes, in terms of the possibility of treating them as illegal state aid.
The article can also serve as a contribution to reflection on the shaping of regulations governing state aid,
both in the EU and non-European countries that apply similar regulations or consider their introduction.
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MemJiekeTTik KeMeKKe ThIbIM caiy EOQ-ra myme memJjekerrepaeri
MYJIIK CAJIBIFBI TYPajibl 3aHHAMAFA dcep eTyi Kepek me?

MakananbiH MakcaTel — Eypoomakka Mylne MeMIIEKETTep apachblHIa aWTapibIKTall epeKIIeNeHeTiH MYJIiK
CaJIbIFbl CHSIKTHI KEJICIIMEreH casbIKTapra MEeMIICKETTIK KoMeK kepcety epeenepid (EO-ma minaerti) Koi-
JaHy MoceseciH ycbiHy. llompInaza eHrisuireH Temipkon HHQPaKYphUIBIMBIH >KbUDKBIMAHTBIH MYJIK ca-
JBIFBIHAH Gocaty Typaisl MocesneHi Eyponansik oxiner cotsl (EOC) kapaiinsl. EQOC 6ip Myle MemiiekeTTeri
MYJIK CaJBIFBIHAH 0ocaTy Kacimkepiepre OepilieTiH THIABIM CaJIBIHFaH XEHUIMIK PeTiHIe KapacTHIPBLTYHI
MYMKIH Oe JIeTeH cypakka jkayar Oepyl Kepek, oHTKeHI MYJIKTIH yKcac TYpiHe aifTapibIKTali TOMEH CajbIK
calbIHybl MYMKiH HeMece EO-Fa Myme 06acka MemiIeKeTTepae MyiaeM calblk cansiHOaiapl. EOC ykiMi mo-
JISIK KOcillKepiiepi YIIiH, coHbIMeH Katap EO-marsl canbIk cascarsl yiniH MaHpIsl. EOC [lonbina eHrisrexn
MYJIK CalbIFbIHAH 00CaTy 3aHCBHI3 MEMJICKETTIK KOMEK OOJNBIN TaObUIaAbl JCTl IISMIKEH JKaFaaiaa, MYTIKTIH
Oeriyi Oip caHaTTapbIHA CANIBIK CAIMANTHIH (HEMece oJlapFa oTe TOMEH CaJlbIK CajlaThliH) eiep 63 Kacimkep-
JiepiHe 3aHChI3 MEMIIEKETTIK KOMEK KOPCETIICHTIHAIr Typaibl MOCENICH] KapacThIpy KaXKeT OOJaIbl.

Kinm ce30ep: MYIK CalbIFbl, MYJTIKKE CAIBIK CaTy, MEMIICKCTTIK KOMEK, CaJBIKTHIK KEHUIIIKTEP, CATBIKThI
yi#nectipy, EO canbikrapsl.

Adam Katazny

JloJ1sKeH JiM 3anpeT Ha rocyAapCTBEHHYIO MOMOIIb MOBJIHMSATH HA 3aKOHOAATEIbCTBO
0 HAJIOre HA UMYIIIECTBO B rocyaapcreax-4jiedax EC?

Iens maHHOW cTaThM 3aKiIrOYaeTcs B TOM, YTOOBI MPEACTABUTH MPOOJIEMY NPHMEHEHUS] MPABHII OKa3aHUs
rocyIapCTBEHHOM ToMoIH (MMeromux obs3arensHyo cuity B Epomeiickom corse (EC)) k HecoriiacoBaH-
HBIM HAJIOTaM, TaKHM KaK HaJOTW HAa MMYIIECTBO, KOTOPHIE CHIBHO PAa3IMYAIOTCS MEXIY IOCyIapCTBaMU-
wieHaMH. Bompoc 06 ocBoOOXIEHHM OT Halora Ha HEIBIDKMMOCTB JKEJIE3HOJOPOXKHOW HH(PACTPYKTYPHI,
KOTOpEIH ObLT BBeZieH B [lombime, Oyner paccMotpeH Egponetickum cyoom npasocyous (ECIT). ECIT nomken
OTBETUTH Ha BOIIPOC O TOM, MOJKET JIX OCBOOOXK/IEHIE OT HAIOra Ha HMYIIECTBO B OJHOM IOCYapCTBE-ICHE
paccMaTpHUBaThCs KaK 3alpellieHHas JIbroTa, IpeaocTaBiseMas IpeANpUHIMATENIM, ¢ y4eTOM TOro, YTO aHa-
JIOTUYHBIA BUJI MMYIIECTBA MOXKET 00JaraThCsi HAJIOTOM 3HAYMTENILHO HIDKE MIIM BOOOIIE He obiaraercs
HajioroM B npyrux rocynapcrBax-awieHax EC. Bepaukr ECII Oyner BaxkeH He TOJBKO JUISl MOJBCKUX MPEA-
InpUHUMaTesnel, Ho U u1d Hasorosoil nonutuku B EC. B cioyvae pemenust ECII o oM, uto BBeneHHoe Ilonb-
meil ocBOOOXKIEHHE OT Hajlora Ha MMYIIECTBO MPEACTaBISAET COOOH HE3aKOHHYIO TOCYAApCTBEHHYIO IO-
MOIIb, HE0OX0MMMO OyJIeT pacCMOTPETh BONPOC O TOM, HE MPENOCTABISIOT JH CTPAHbBI, HE O0Iararomue
HaJIOTOM OTIpeieTIeHHbIE KATeTOPUH UMYIIECTBA (MM OONararoye UX O4YeHb HI3KUM HAJIOTOM), HE3aKOHHYTO
TOCYAApCTBEHHYIO TIOMOIIb CBOMM NPEANPHHUMATEISIM.

Knrouesvle cnosa: Hamor Ha HCABUXHUMOCTD, HAJIOr000JI0XKEHHE UMYIIECTBA, IrOCyJapCTBCHHAas IMOMOIb,
HaJIOr'OBBIC JIBI'OThI, HAJIOrOBas rapMOHU3alUs, HAJIOTU EC.
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