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Legal nature of special proceeding as type of civil proceeding

The task to examine the major issues of special proceeding institute as type of civil proceeding is set in the
present article. Modern civil turnover includes the need to establish the existence of legal facts, determining
the legal regime of the different private law relations and the establishment of the legal status of their partici-
pants in order to implement the rights of these subjects in the sphere of private law. These issues are resolved
by the courts of general jurisdiction in a particular order. Civil legislation provides for protection of the legit-
imate interests of the participants of civil relations, which has not yet been broken, and not contested, but
which also needs to be protected from the government because of the uncertainty of specific legal facts, the
legal status of citizens, and so on. The special proceeding is existing to protect such interests. The special
proceeding is the third type of civil proceeding, which protects the personal rights and interests in cases
where such rights and interests are violated, in the event of the need to establish rights which are the basis for
the implementation of these rights. In the course of special proceeding eliminate of legal uncertainties and
inaccuracies in respect of the circumstances, actions or events, carrying out of the control for the legality of
the activities of notaries and RACS, thus preventing legal conflicts may be.

Keywords: special proceeding, a type of civil proceeding, civil procedure, civil cases, civil legal relations,
civil procedural code, civil procedural legislation, protection of rights and interests, judgments, legal facts,
evidentiary facts.

The structure of several forms of civil proceedings - contentious (claim), and the special procedure of
civil process, which was caused by the need to create special procedural rules in civil procedural law for a
very long time was fixing.

Construction of several civil justice forms the majority of modern researchers associated with the tradi-
tion of Roman law, which allocated the disputed claim proceeding and indisputable (voluntary), and that in
their opinion, was reproduced current civil procedural legislation of modern states.

As the legislative practice evidenced, such civil process construction acquired axiomatic nature and
there is no doubt. However, statements and examples indicating another approach to constructing structures
of civil process were at various times [1; 225].

Thus, when Charter of civil court proceedings 1864 was developing, as the proceeding of criticism on
Code of laws 1857 found, that one of the significant shortcomings of the legislation existing at that time is to
conduct of various legal proceedings. As you know, the Code of laws provided for a common order of judi-
cial procedure, and four main features and sixteen special ones. According to the department of laws and civ-
il affairs of the State Council such legislative decision caused the slowness of legal proceedings, the devel-
opment of formalism.

Austrian Charter of Civil Procedure, 1895, also included the differentiation of civil procedure. Section
II of this statute, called «Proceeding in the first instance courts», containing chapter V «Specific proceed-
ings», which included the features of consideration of separate categories of cases: the proceeding on bill
claims, proceeding on claims arising from the contract of property rental, proceeding in the arbitration court,
proceeding on the claims for damages caused by ranks of the judiciary. In addition, in particular the proceed-
ing included the writ proceedings [2; 155].

P.P. Zavorotko, G.J. Stephan believe that «the Soviet civil procedural law has also been characterized
by the idea of fixing the various forms of civil proceedings» [3; 55].

The first Soviet regulations about civil proceedings distinguished two types of civil proceedings: claim
and protective, which is sometimes called undisputed or ex parte.

Acting Civil Procedural Codes of the RSFSR do not provide a definition of special proceeding, alt-
hough secured list of special proceeding cases. Special proceeding designed as indisputable. The attempt to
determine the nature of a special proceeding was made in the time instruction of People's Commissariat of
Justice of the Ukraine from January 4, 1924 (circular number 4). The special proceeding in this document
was opposed to the claim one by two characteristics: a) the establishment of the right in the claim proceeding
and the finding of fact in an uncontested one; b) the possibility of objections, the call of parties in claim pro-
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ceedings and proceedings without the defendant in a special proceeding. There are no other sources, which in
one or another way fixed the legal reasons [4].

Despite the isolation of special proceeding in the civil procedure, as a relatively independent, common
rules governing the procedure of their consideration for all the cases of special proceeding have not been
formulated in the Code of Civil Procedure of the USSR and a list of special proceeding cases and their corre-
sponding rules of consideration was assigned. In accordance with the CPC of the RSFSR of 1995 and 1997
the cases of special proceeding these cases were:

a) about property remaining after the dead;

b) about the arbitration records and judgments;

c¢) about the deposit;

d) about issue orders for the acts;

d) about divorces, claims about the content and the establishment of children's names;

e) about establishment of circumstances from the existence of which depends on the occurrence of pub-
lic rights of citizens;

g) about exemption from military service on religious grounds;

h) about the complaints to the actions of notaries.

Later the Code of Civil Procedure of the RSFSR in the version of 1995 also provided for special pro-
ceeding. According to it, the cases of special proceeding concluded the case: about issue of injunctions; for
permission to appeal indisputably penalties on current accounts and deposits with credit institutions; on es-
tablishing the circumstances that determine the appearance of the public rights of citizens; the renewal of
rights to lost bearer securities; exemption from military service on religious grounds; complaints on the ac-
tions of notaries. In addition, according to the Code of Civil Procedure special proceeding cases concluded
cases of divorce [5; 567].

As we can see, civil procedural legislation, enshrined the presence of protective (special proceeding),
did not determine the criteria of these plants, their difference of action proceedings in a civil proceeding. The
legislator only gave the list of cases referred to the special proceeding.

It was noted in the literature, that consolidation in the legislation of the two forms of civil proceedings
has certain reasons, which are reduced to the fact that the nature of the special proceeding is determined by
the absence of a dispute over a civil right in this proceeding. In contrast to the claim of cases the special pro-
ceeding cases resolved in a more simplified order, it does not apply some institutions of claim proceedings
(settlement agreement, the rejection of a claim, third parties and others.).

The special proceeding is characterized as ex parte, unilateral proceeding with absentee disputing par-
ties with opposing legal interests.

The essence of the special proceeding can be understood and disclosed only as a result of the analysis of
the substantive legal and procedural nature of the cases referred to the special proceeding. And the nature of
the proceeding purposes and ways in which the justice is carried out in special proceeding. Exactly these cir-
cumstances finally that ultimately causes the features of procedural order of consideration of special pro-
ceeding cases [6; 341].

Thus, the subject of judicial protection in the special proceeding cases is a legitimate interest of the ap-
plicant, mediated by the subjective right. The legitimate interest of social needs is understood in the jurispru-
dence, as social necessities taken under its protection by law by not granting them the carrier of subjective
substantive rights, and providing to them (or others) the right to resort to judicial or other legal forms of pro-
tection [7; 270].

In this case, the protection of a legitimate interest in a special proceeding is needed for the applicant not
exactly the most protection, or for the carrying out and acquisition of a subjective right in the future. Thus,
the citizen must establish in court order the fact of its dependent on the deceased in order to ensure that this
judgment on his application would the basis for the recognition of his legal heirs.

The special proceeding - is an independent type of civil proceedings in a specially within the jurisdic-
tion of the court categories of civil cases, characterized by the absence of a dispute about the right and the
use of special tools and methods of protection, in which the Court, by establishing of legal facts (actions,
events, conditions) shall protect the interests protected by law citizens and organizations.

Legal regulation is possible only on the basis of not questionable legal facts. Implementation of the sub-
jective right to a pension may be the case if you have installed the age of the person concerned, his seniority,
disability, etc. For inheritance you need to know the facts of kinship certain extent, dependent, etc.
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The special proceeding order established legal and evidentiary facts, and sometimes the conclusion of
the legal status of a citizen or other legal issues resolve (on the basis of established facts, for example, a citi-
zen recognized as missing or incompetent, or the issue of the transfer of property to state ownership ad-
dressed, and so on. For example, the fact of birth of a person is a legal fact, caused legal effect, but the fact
of birth registration — evidentiary one.

There are two main procedures for establishing (ascertaining) of the unknown facts:

1) administrative (including notary);

2) court.

Obvious facts - birth, marriage registration, etc., ie, facts which are made directly in the face of the rele-
vant body or confirmed by official documents may be certified in the administrative order. For example, the
notary certifies the following facts:

a) finding of citizen as alive;

b) being of citizen in a certain place;

c) identity of the citizen with the person depicted in the photo which is presented by this citizen;

d) the presentation time to notary documents.

The facts are not clear, ie, either not subject to official registration or non-confirmed by official docu-
ments due to their loss, shall be certified by the courts, as they require examination of evidence supporting
the relevant fact. If in the claim proceedings establishing of the relevant legal fact is necessary for the protec-
tion of subjective right, in special proceeding the applicant's interest is limited to a statement of fact. The
question of fact arising from the subjective right decides later, outside the special proceeding [8; 144].

Due to the fact that the division on the life circumstances of legal significance and legally indifferent
highly conditional and legally relevant facts is installed in the cases of special proceeding shall be deter-
mined specifically for each case. For determining of the legally relevant of fact it should be clarified the pur-
pose of this fact, that the consequences of which the applicant would like to advance. Therefore, the fact is
recognized as legal, if it has law-value to achieve the pursued goal by the applicant.

In addition, special proceeding can be set relatively large circle of evidentiary facts that is such, from
the existence of which we can conclude on the presence (or absence) of the desired (legal) facts. So, the fact
of birth of a person is a legal fact, attracted legal effect, and the fact of this birth registration - evidentiary
fact. Therefore, the essence of special proceeding is to protect the legal interests through the establishment of
legal or evidentiary facts [9; 199].

The court established the presence or absence of the following facts of different nature in special pro-
ceeding order:

— actions - for example, the facts of registration of adoption (adrogation), marriage and divorce, inher-
itance acceptance, notary acts or refusal in their carrying out, and so on.;

— events - such as the deaths at a certain time and under certain circumstances, birth, accident, etc.;

— status — for example, a facts of person finding dependent, family relationship, the actual marital rela-
tionship, disability citizen, the citizen is missing, etc. [10; 229].

However, the concept and essence of the special proceedings, as well as the category of cases that are
attributable to a special proceeding, in the science of civil procedural law are debatable. The theoretical prob-
lems of special proceeding are questions about the legal nature of the special proceedings, the subject of ju-
dicial activity and the list of special proceeding cases.

Exploring the question of the legal nature and scope of a special proceeding cilil procedural scientists
have come to different conclusions [11; 223].

The main emphasis may be placed on the indisputable nature of the cases, which relate to a special pro-
ceeding. The main attention is drawn to the purpose of the procedural court activities directed at protecting
the legitimate interests of citizens and organizations. The emphasis is on the subject of special proceedings,
consisting in the establishment of the legal fact or condition, as well as overseeing the legality of the actions
of the notary and racs.

Also, in a special proceeding legal and evidentiary facts established, and sometimes the conclusion of
the legal status of a citizen or resolve other legal issues (on the basis of established facts, for example, a citi-
zen recognized as missing or incompetent, or the issue of the transfer of property to state ownership ad-
dressed, and so on).

Chapter 31, Section 4 expressed the general terms of the special proceeding, the considered cases in this
type of proceeding.

164 BecTHuk KaparaHauHckoro yHvusepcuTeTa



Legal nature of special proceeding as type of civil proceeding

Cases of special proceeding are considered by the courts under the general rules of civil procedure with
the exceptions and additions set out the civil procedural legislation [12]. General principles of civil proce-
dure - legality, optionality, spontaneity, etc. are applied in special proceeding. Cases of special proceedings
go through the same stages of civil procedure, which makes claim proceedings. The same rules of evidence,
court record, judgments are all over on matters of special proceeding, etc.

The absence of the right dispute determines the specific features of the procedural forms of special pro-
ceeding. There are no parties (plaintiff and defendant). A person filing a case of special proceeding, called
the applicant.

Related parties (citizens, organizations, financial bodies, social security bodies, etc.) are involved to
participate in the cases of special proceeding. Third parties do not participate in the cases of special proceeding.

Failure to settle the dispute of the right in a special proceeding and the lack of action is due to non-use
of typical claim institutions: the recognition and rejection of a claim, settlement agreement, maintenance of
the claim, counterclaim, etc.

The list of cases considered in a special proceeding order defined by procedural law. These include cases.

Cases considered by the court in special proceeding order, includes cases:

1) about establishing the facts having legal significance;

2) on the applications for adoption (adrogation) of the child;

3) about the recognition of the citizen as missing and declaring the citizen dead;

4) about the limitation of legal capacity of citizen, deprivation of legal capacity, about restriction or
deprivation of a minor under the age of fourteen to eighteen years old right to dispose of their income;

5) about proclaiming of minor fully capable (emancipation);

6) about the direction of minors into special educational organizations for children with deviant behav-
ior or organizations with a special regime of detention;

7) about the forced hospitalization of citizen into a psychiatric hospital;

8) about the direction of the citizen to involuntary treatment of tuberculosis, alcoholism, drug addiction,
drug abuse;

9) about the restructuring of financial institutions and organizations within the banking conglomerate as
a parent organization and non-financial institutions;

10) about introducing, premature termination and extension time control grain-enterprise or organiza-
tion of the cotton;

11) about the rehabilitation and bankruptcy;

12) about recognition of movable thing as ownerless and recognition of communal ownership of real
property;

13) about the establishment of civil registration irregularities;

14) on complaints against notary acts or refusal from committing them;

15) about the restoration of the rights of the lost bearer securities and order securities (procedure to de-
clare lost documents void);

16) on statements of recognition of organization carrying out extremist or terrorist activities on the terri-
tory of the Republic of Kazakhstan and (or) another state, extremist or terrorist, including the establishment
of the changes it its name, as well as the recognition of information materials imported, published, produced
and (or) distributed on the territory of the Republic of Kazakhstan, extremist or terrorist;

17) on statements of recognizing online casino, product of foreign media, distributed on the territory of
the Republic of Kazakhstan, containing information contradicting the laws of the Republic of Kazakhstan,
unlawful;

18) on statements of expulsion of a foreigner or a stateless person from the Republic of Kazakhstan for
violation of the Republic of Kazakhstan legislation.

Also, the law may provide for the consideration and other cases in a special proceeding [12].

This group of cases considered by judge singly. In respect of certain categories of cases of special pro-
ceeding law clearly defines range of stakeholders, according to which proceedings may be instituted.

The composition of the persons involved into special proceeding is different from that participating in
the claim proceeding. As there is no dispute about the law in cases of special proceedings, then there are no
parties (plaintiffs and defendants), and third parties. Only the applicants and interested parties participate.

The prosecutor in the examination and resolution of certain cases of special proceeding required to par-
ticipate in the force of law.
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Summarizing, we can conclude that the special proceeding is one of the types of civil proceedings. The
name itself indicates the presence of specific features that characterize a special proceeding.

Special proceeding - is an independent type of civil proceedings on a specially within the jurisdiction of
the court categories of civil cases, characterized by the absence of a dispute about the law and the use of spe-
cial means and methods of protection, in which the Court, by establishing legal facts (actions, events, condi-
tions) shall protect the interests of citizens and organizations protected by law. Legal regulation is possible
only on the basis of not questionable legal facts.

Yu.S. Chervonyi notes that «Special proceeding - type of civil proceedings, in order of which civil cas-
es, which is confirmed by the presence or absence legal facts that affect the occurrence, change or termina-
tion of personal or property rights of citizens, or confirmed by the presence or the absence of an undisputed
right, and defines the legal status of the citizen are considered» [13; 278].

Special proceeding is a type of civil proceedings, different from the claim one by the absence of dispute
about the law and, as a consequence, the absence of the contending parties with opposing legal interests.
Special proceeding is characterized as ex parte otherwise, one-sided proceeding.

Civil cases are considered in a special proceeding, which is required by the courts confirm the presence
or absence of legal facts or circumstances from which depends on the occurrence, change or termination of
personal or property rights of citizens. For example, a citizen may apply to the court with statement on the
establishment of ancestral relations, as the establishment of this fact is necessary to join the right of inher-
itance or get the pension for loss of breadwinner.

Such civil cases for which it is necessary to confirm the presence or absence of indisputable right (such
as the finding of possession and use of real estate, the cases of the restoration of the rights of the lost securi-
ties to bearer or order securities, on restoration of forfeited proceeding) may be considered within the special
proceedings. At the considering of these categories of civil cases the court should resolve not only questions
of fact, but also of law. In these cases, the protection of right cannot be realized in the claim proceeding,
since there is no dispute about the right and the person concerned is no requirement to anybody. The cases in
which the court determines the legal status of a citizen: in some cases, the citizen is recognized as incapable
or partially capable; in others - is declared dead or declared missing are considered in special proceeding.
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JI.P. Anuesa

A3aMaTTBIK COT OHIIPICiHIiH TYpI peTiHaeri epexie
iC JKYpri3yliH KYKbIKTBIK TaA0UFATHI

ABTOp epeKIle ic XKYpri3y[iH a3aMaTTHIK COT OHAIPICIHIH Typi peTiHAeri HeTi3ri Macelnenepi KapacThIPABL.
3amMaHayH a3aMaTTBIK aliHAJbIM 3aHIbl JEPEKTEpAiH maiaa OomyablH OEKIiTily KaXKeTTLTiriH, TYpii Keke-
KYKBIKTBIK KaThIHACTAP/BIH KYKBIKTBIK PEXHUMIH aHBIKTAY/bl, COHIaH-aK OCbl CyOBEKTUIEPIiH JKeKe KYKBIK
caJlaChIHJAFbl KYKBIKTaPbIH XKY3€re achblpy MaKcaThIHJA OJIApJIbIH KYKBIKTBIK MOPTEOECiH aHbIKTay/bl Tajlar
ereni. byn Mocenenepai >kaumbl IOPUCIUKIMSA COTTApbl apHAibl TOPTINIEH Liemieni. A3aMaTThIK 3aHHAMA
a3aMaTTBHIK KATBHIHACTApPABIH KATHICYIIBUIAPBIHBIH AJIi  €MKIiM Oy30araH jKoHE HAyibl emec, 0ipakK HaKTHI
3apab! akTinepain Oenrici3airine, asaMaTTapAbIH KYKBIKTHIK MopTeOeciHe jkoHe Tarbl OacKara OalIaHbICTHI
MEMJIEKETTEH KOpFayFa MYKTaX 3aHABI MY/IeJIepiH KOpFayblH Ke3zaeini. MyHnait Myanenepai Kopray YIIiH
epeKIIe ic XKyprizy Kaxer. Epekie ic )xyprizy cyObeKTHBTI KYKBIKTap (bl )KoHE MYIIeNep li KOPFaUThIH, oJ1ap
Oy3bUTFaH, KYKBIKTAapAbl OCKiTy KaKeTTUIr maima GonraH skarmaifiapiia a3aMaTTHIK IC JKYPTi3yAiH YIIiHII
Typi Gosbin Tabbutanel. Epexiie ic xypriy OapbichiHna OGipkarap MoH-Kaillapra, ic-opeKeTTepre Hemece
OKHFalapra KaThICThl KYKBIKTBHIK OSNTICI3MIKTep MEH HAJCI3HIKTEp/Ii )KOIFa HOTapUyC JKOHE a3aMaTThIK Xa
aKTUIePiH TIpKEy OpraHJapbIHbIH KbI3METiHIH 3aH/BUIBIFBIH OaKblIayFa, COKeCiHIe, KYKBIKTBIK JayIapbIH
QJIZIBIH aJTyBIH )KY3€Te achIpybl MiyMKiHAIKTEpi 6ap.

Kinm ces30ep: epexiue ic xyprizy, a3aMaTTBIK COT OHJIPICIHIH TYpi, a3aMaTTHIK iC JKYpri3y, a3aMaTTHIK icTep,
a3aMaTTHIK KaThIHACTap, a3aMaTTHIK ic JKIpri3y KOJEKcl, a3aMaTThIK ic XKYpri3y 3aHHaMachl, KYKbIKTap MeH
MYyIeIep i KOpFay, COT NIeHIMIepi, 3aHAbI JepeKTep, AdJIeney PaKTi.

JI.P. Anuesa

FOpuaunyeckasi npupoaa 0cod60ro Nnpon3BoACTBA KAK BUIA
rpaKIaHCKOr0 Cy/10NPOU3BOICTBA

ABTOp CTaBHTCS 3ajadya pacCMOTPETh OCHOBHBIE BOIIPOCHI 0COOOTO MPOM3BOJCTBA KaK BHA I'PaXKIaHCKOTO
cynonpon3BojcTBa. COBpEMEHHBIH TpakJaHCKHI 000pOT IpeycMaTpHBacT HEOOXOUMOCTh YCTAaHOBICHUS
HaJIM4Us FOPUANYECKHUX (DaKTOB, ONPEENEHHs IPABOBOTO PEXKMUMA PA3IMYHbIX YACTHOMPABOBBIX OTHOLIEHHH,
a TaKXKe YCTAaHOBJIEHHS ITPAaBOBOT0O CTAaTyca UX YYACTHUKOB C LEIBIO PEaTN3alluy MpaB JAHHBIX CYyOBEKTOB B
4acTHONpPaBoBOW cdepe. JaHHbIE BONMPOCHI pelIaloTcsi CyAamMu OOIIel IOPUCIUKIME B O0COOOM MOpSIKE.
I'paxx1aHCKUM 3aKOHOAATENBCTBOM MPEAyCMOTPEHA 3alllMTa 3aKOHHBIX MHTEPECOB YYaCTHHUKOB T'paXK-
JIAHCKHMX OTHOLIEHUH, KOTOPBIC €1ll¢ HUKEM He HapyUICHBI U HE OCIIApPUBAIOTCS, HO KOTOPBIE TAKXKE HYXK-
JAIOTCSI B 3aIIUTE CO CTOPOHBI TOCYIapCTBa BBy HEONPEIEICHHOCTH KOHKPETHBIX IOPHINIECKHUX (aK-
TOB, IIPAaBOBOTO CTAaTyca TpakiaH U T. II. IMEHHO IUIs 3aIUTHI TAKMX WHTEPECOB U CYIIECTBYET 0coboe
cynonpoun3BoAcTBO. OCOOBIM MPOU3BOACTBOM SIBISICTCS TPETHI BUJ IPAXXIAHCKOTO CYJIOTIPOU3BOJCTBA,
KOTOPBIN 3aluinaeT cyOBEKTUBHBIC IIPaBa U MHTEPECH B ClIydasX, KOTJa JAaHHBIE MpaBa U MHTEPECH
HapyIIalTCs, IPU BO3HUKHOBEHUH HEOOXOAMMOCTH B YCTAHOBJIEHUH MPaB, CIIy KALIUX OCHOBAHUEM JUISI
OCYIIECTBIEHUs CyOBEKTUBHBIX MpaB. B xoxe 0co60ro mpon3BoACcTBa BO3MOXKHO YCTpPaHEHHE MPaBOBBIX
HEOTpEeNIeICHHOCTE W HETOYHOCTEH B OTHOIIGHHWU Kpyra OOCTOSATEILCTB, ACUCTBHI MU COOBITHIA,
OCYIIECTBICHUE KOHTPOJIS 3a IPAaBOMEPHOCTBIO IEATEIbHOCTH OpraHoB HoTapuara u PAI'C, Tem cambIM
NIPeIOTBPAIICHUE TIPABOBBIX KOHMIMKTOB.

Knroueegvie cnosa: ocoboe NpoU3BOACTBO, BUJ TPAKIAHCKOTO CyIOIPOM3BOJACTBA, TPAXKIAHCKUH mHpoliecc,
rpakJIaHCKHe Jiefia, IPaIaHCKHE TPAaBOOTHOIICHHS, IPaXIaHCKHH MMPOLECCYabHBIN KOJCKC, TPaKIaHCKOEe
HpoleCcCyallbHOE 3aKOHOAATENIbCTBO, 3aIUTa [IPAaB U MHTEPECOB, CyAeOHbIE PeLICHHs, IopUaANYecKre BHaKThl,
JI0Ka3aTelIbCTBEHHBIE (DAKTBHI.
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