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Notary's executive inscription

In the article, the authors consider the work of a notary as an activity aimed not only at preventing legal con-
flicts, but also at assisting in resolving conflicts during the notary's execution of an executive inscription. In
this regard, the authors analyze the structure of the legal conflict, as well as the functional and procedural role
of the notary in the process of resolving it. Executive inscription, according to the authors, is at the peak of its
popularity, acting as an extrajudicial form, it (executive inscription) seeks to help in the restoration of those
civil rights that have been subjected to violations, and for this purpose the mechanism is used to recover from
debtors in favor of creditors money or property, and the main advantage is that the protection is carried out
without mandatory recourse to the court. The theoretical elaboration of the notary's executive inscription is
little represented by the works of modern authors. The authors note that although a notary has the right to
make an executive inscription according to the indisputable requirements of the creditor, nevertheless notaries
practice this notarial action, but not without consequences for themselves.

Keywords: notary; executive inscription; indisputability; proceedings for the execution of an executive in-
scription.

Introduction

The notary, as a special institution of the legal system of society, realizes public interest by creating fa-
vorable conditions for the economic activities of subjects of legal relations. It carries out the tasks of ensur-
ing the stability of civil circulation and economic development [1; 174].

The state has always referred the notary to the sphere of protection of property rights of individuals and
legal entities. Notarial acts certifying property rights have always been a means of protecting real and bind-
ing rights [2; 10].

In the conditions of dynamic development of civil turnover, the need for prompt and effective means of
confirmation and protection of rights and legitimate interests of its participants is becoming more and more ap-
parent. In Kazakhstan, judicial form of rights protection is most often preferred. This situation is conditioned,
first of all, by the fact that it is judicial acts, created within the framework of a special procedural form, is pro-
vided with the power of state coercion, which makes them the most effective means of protection of rights.

However, such a load on the judiciary and enforcement bodies causes a number of problems related to
the quality of justice, unreasonably long court proceedings, insufficient awareness of citizens about the activ-
ities of the judicial system, ineffective execution of judicial acts, lack of necessary conditions for the imple-
mentation of justice and other problems. In addition, the lack of an effective system for the enforcement of
enforcement documents also contributes to the formation in society of legal nihilism, disrespect for the law
and the court, disregard for one's civil and other obligations established by law, the development of corrup-
tion, and the encouragement of unlawful behavior.

Jurisdictional bodies other than courts have great potential in ensuring the protection of the rights and
legitimate interests of participants in civil turnover. In particular, the notary, which is an effective means of
confirmation and protection of civil rights in the framework of undisputed jurisdiction, but the shortcomings
of normative-legal regulation do not allow it to realize its full potential.

Currently, it can be said that state policy is aimed at solving existing problems in this area. This is evi-
denced by the presence of a number of special programs, as well as the measures provided for by them to
reform the judicial system, notary systems and executive proceedings, improve the legal regulation of their
activities.

One of the directions of development of the notary and notarial activity is the expansion of the range of
notarial acts that have the force of executive documents.
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Materials and methods

The methodological basis of the study was formed by general scientific methods (analysis, synthesis,
deduction, induction, generalization, analogy, transition from abstract to concrete), methods of theoretical
analysis (system approach, combination of historical and logical), methods of empirical research (compari-
son, grouping, statistical analysis) and others.

While adhering to a generally systematic approach, such private-scientific methods as historical-legal,
formal-legal, and comparative-legal were applied.

The system approach, allowing analyzing and synthesizing data obtained as a result of various studies,
made it possible to form a holistic view of the subject of study, to identify a variety of links of its compo-
nents and to bring them together in a single theoretical picture.

Results and Discussion

In the Republic of Kazakhstan for more than fifteen years there was no public procedure for the execu-
tion of notarial acts, and the notary's executive inscription was excluded from the types of notarial acts back
in 2000.

Since January 1, 2016, amendments to the Law of the Republic of Kazakhstan dated July 14, 1997 “On
Notary” have been enacted, the innovations consist in giving notaries the right to perform two new actions:
conducting conciliation procedures, expressed in the notarial certification of the agreement on dispute resolu-
tion, as well as the execution of executive inscriptions [3].

According to V.V. Argunov executive inscription officially certifies the emergence and existence of
borrowing legal relations of the parties to the obligation [4]. According to A.V. Artamonova and
Yu.O. Milinova, an executive inscription represents an exceptional additional opportunity for debt collection,
or vindication of the debtor's belongings against the creditor, through a simpler procedure [5; 89].

As D. Kenshimova notes, the executive inscription is an alternative to writ proceedings, proceeding
from the significant simplification of the recovery of property from the debtor for indisputable claims, which
is due to the need to reduce the burden on judicial authorities, to release from the burden of indisputable cas-
es in the field of both private and public legal relations. The notary's executive inscription has the force of an
executive document and is the most important legal instrument capable of providing a quick and effective
resolution of claims of an indisputable nature [6].

It should be noted that modern legislation does not provide a legal definition of the concept of “execu-
tive inscription”. And in this regard, in order to ensure the unity of judicial practice of application by the
courts of the legislation governing the issues of notaries making an executive inscription, the Supreme Court
of the Republic of Kazakhstan issued a Normative Decision “On the application of legislation by the courts
when considering cases on contesting an executive inscription” [7].

Paragraph 2 of this resolution provides that the executive inscription is a notary's order to collect a cer-
tain sum of money due to the debtor from the debtor or to recover other movable property.

At the same time, the procedure for its commission is regulated by a special law — “On the Notary”
and the Rules for notarial actions by notaries [8].

The purpose of the notary's executive inscription is that on its basis money can be recovered or property
from the debtor can be claimed out of court.

An executive inscription is made on documents that establish a debt.

On the basis of the executive inscription, debt collection is carried out for the following indisputable re-
quirements:

1) on the fulfillment of an obligation based on a notarized transaction, including the fulfillment of dis-
pute settlement agreements certified by a notary as a pre-trial settlement in cases established by this Law or
stipulated by a contract;

2) on the fulfillment of an obligation based on a written transaction, the deadline for the fulfillment of
which has come and non-fulfillment of the obligation is recognized by the debtor, including in response to a
claim sent to the claimant as part of the pre-trial dispute settlement procedure;

3) on the fulfillment of the obligation based on the protest of a bill of exchange in non-payment, non-
acceptance and updating of the acceptance made by a notary;

4) on the reclamation of the leased item in accordance with the leasing agreement or the laws of the Re-
public of Kazakhstan;

5) on foreclosure on the subject of collateral after the expiration of the loan repayment period presented
by the pawnshop to the pledging debtor;
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6) on debt collection from owners of premises (apartments) who evade participation in mandatory ex-
penses for the maintenance of the common property of the condominium object, approved by the Law of the
Republic of Kazakhstan “On Housing Relations”, with the exception of claims for the recovery of additional
expenses;

7) on debt collection on the basis of public contracts for services actually consumed (electricity, gas,
heat, water, etc.), as well as other contracts for services according to established tariffs, the payment term for
which has come;

8) on the recovery of lease payments due to their non-payment within the terms established by the lease
agreement;

9) on the collection of wages accrued but not paid to the employee and other payments, including the
collection of mandatory pension contributions to the Unified Funded Pension Fund,;

10) on the execution of agreements on the settlement of disputes concluded as a participatory proce-
dure.

The collection of penalties (fines), interest, if any, is carried out on the basis of an executive inscription,
with the exception of bank loans, with the written recognition of the debtor of an unfulfilled obligation.

The execution inscription shall be made when the debtor recognizes guilt in the unfulfilled obligation;
the notary confirms the fact of recognition of guilt in the unfulfilled obligation, unless the contract provides
for a different mechanism for the recovery of penalties (fines), interest.

The notary's executive inscription is an executive document that is subject to enforcement (para-
graphs 11-1) of paragraph 1 of Article 9 of the Law of the Republic of Kazakhstan “On Enforcement Pro-
ceedings and the status of bailiffs”) [9].

The notary's executive inscription is regarded as a means of combating an unscrupulous debtor, a way
of protecting the creditor's interests.

Despite the positive aspects of this institute, we believe that it has not yet fully worked in Kazakhstan.
In practice, there are still problems.

For example, the issue of documents for which debt collection is carried out in an indisputable manner
on the basis of executive inscriptions is debatable. The list of requirements for which debt collection is car-
ried out in an indisputable manner on the basis of inscriptions is legislatively fixed, however, there is no list
of documents for which it is possible to collect debt by means of an executive inscription. For example, an
executive inscription can be issued for any property obligation based on a notarial transaction; what specific
written transactions allow for a notary to apply to a notary for an inscription if their terms are violated; what
requirements apply to the latter transactions? These issues are not fully regulated by law.

The problem of determining the indisputability of the requirement as the conditions for the implementa-
tion of the executive inscription. An executive inscription shall be executed if: the submitted documents con-
firm the indisputability of the debt or other liability of the debtor to the recovered; no more than three years
have passed since the date when the right to claim (application) arose. The greatest complexity of interpreta-
tion is the condition of indisputability. The notary shall ascertain from the collector the absence of a dispute
between the parties regarding both the fact of existence of the debt and its amount, in connection with which
the collector shall submit relevant documents on this account — correspondence between the parties, an act
signed by the parties on the amount of the debt as of a certain date, a claim, a response to it, etc. The scope of
these documents is not established by law. In each case, the notary shall make sure, at his own risk and re-
sponsibility, that there is no dispute about the right. In this direction, there are no requirements for written
transactions that guarantee that claims arising from transactions are undisputed [10].

Unfortunately, it should be noted that the execution of the executive inscription can be easily canceled.
The debtor shall have the right, within ten working days from the date of receipt of a copy of the executive
inscription, to send objections to the declared claim to the notary who made the executive inscription in writ-
ing with notice. The law does not require the objection to be motivated. Upon receipt of such an objection,
the notary issues a resolution on the cancellation of the executive inscription.

If an objection is not received by the notary after the above period, as well as upon receipt of a notifica-
tion of the delivery of a copy of the executive inscription to the debtor, the notary issues an executive in-
scription to the recovered for its execution. If, by the notary's resolution, the perfect executive inscription on
the debtor's objection is not canceled, the executive inscription is challenged in court.

And in this case, the court most often cancels the notary's executive inscription. Accordingly, when
making an executive inscription for a notary, the risk of being involved in a lawsuit is great with all the pro-
spects that follow from it.
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Conclusion

The notary in Kazakhstan is intended to ensure in accordance with the legislation of the Republic of
Kazakhstan the protection of the rights and legitimate interests of citizens and legal entities by notaries of
notarial actions provided for by legislative acts on behalf of the Republic of Kazakhstan.

When performing notarial acts, the notary shall be guided by general rules, characteristic for the per-
formance of all notarial acts, and special rules, characteristic for the performance of individual notarial acts.

On the territory of the Republic of Kazakhstan, the fundamental law in the field of notarization is the
Law “On Notary” and the Rules for notarial actions.

Since January 1, 2016, notaries in Kazakhstan have been granted the right to issue an executive in-
scription.

The notary's executive inscription ensures a faster and more effective implementation of the protection
of the violated right, especially according to such criteria of cases as collection of rent arrears from the tenant
under rental agreements, collection of collateral relations, where delaying the process, unnecessary red tape
lead to negative consequences.

Its action consists in the operational and real restoration of violated subjective rights. The use of a sim-
plified procedure for extrajudicial protection of the law, in particular the execution of an executive inscrip-
tion by a notary, the constitutional principle of guaranteeing the protection of the rights and interests of citi-
zens increases the effectiveness and effectiveness of their use in practice.

However, with all the obvious simplicity of using the executive inscription, there is some stagnation in
their implementation. The absence of a legally enshrined procedure for its commission and, importantly, the
procedure for the execution by bailiffs of the executive inscription is to blame.

The Institute of executive inscriptions refers to non-judicial forms of protection of creditors' interests
and provides it by formalizing debt collection from unscrupulous debtors in a simplified manner without
calling them to the notary office.

An executive inscription is made at the place of registration or the place of residence of the debt-
or (individual), if another address is not indicated in the contract, if the debtor is a legal entity, then at the
place of its registration or the location of its permanent body.

For a number of material and legal requirements, their formal indisputability is quite obvious, that is,
the claims of the plaintiff (applicant) are firmly substantiated and documented, and the defendant cannot
raise any objections on the merits.

Some scholars conclude that as the general conditions for the execution of the executive inscription, it is
necessary to introduce a rule according to which the creditor, in all cases without exception, must document
the fact of notifying the debtor of the need to pay off the debt.

In the opinion of other scientists, the best option to ensure confirmation of the indisputability of the debt
would be for the notary to obtain the debtor's consent to the execution inscription, which is sent immediately
before the performance of this notarial act. According to other scientists, the best way to ensure the confir-
mation of the indisputability of the debt could be to obtain the consent of the debtor by a notary to make an
executive inscription, which is sent immediately before the commission of this notarial action.

At present, there are still many questions concerning the executive inscription, both in theory and in
practice, which gives grounds for formulating proposals for amendments to the legislation on notary.

This research has been/was/is funded by the Science Committee of the Ministry of Education and «Sci-
ence of the Republic of Kazakhstan (Grant No. AP 79174965)».
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H.P. Makcatos, A.C. XKamanbOexoBa

HoTapuycThiH aTKApyMIbLIBIK Ka30aChl

Makanasa HOTapHaTTBIH KYMBICHIH TEK AayJapIblH ajIbIH ayFa FaHa eMec, COHBIMEH KaTap HOTapUYCTHIH
aTKapyLIBUTBIK jka30a jkacay OapbIChIHAA AayiapAbl IIEHIyre jKopaeMIaecyre OarbITTalnfaH KbI3MET peTiHae
KapacTeiprad. OcblFaH OaillaHBICTBI ABTOPJAP KYKBIKTBIK JAQYABIH KYPBUIBIMBIH, COHJai-aK OHBI LIEIIY
MPOIIECiHAE HOTApUYCTHIH (DYHKIMOHANIBIK JKOHE IC JKYPri3y peyiH TajjaraH. ATKapyHIbUIBIK »ka30a,
aBTOPJAPABIH MiKipiHIIe, Ka3ipri KaFaaiia YIKEeH CYpaHbICKa He, COTTaH ThIC (hopMa peTiHIe dpeKeT eTell,
011 (aTKapyIIBLIBIK jka30a) Oy3bUTFaH a3aMaTTBIK KYKBIKTapabl KAJIIbHA KEATIpyre KOMEKTECYTe ThIPBICAIbI
JKoHE OyJT YIIiH OOpBIIIKepJIepaeH aKila KapakaThlH Hecue OepyIliiepAiH maigacelHa eHAIPIN aly Hemece
MYJIKTI TaJam €Ty MeXaHHW3Mi KOJAaHBUIAbI, al 0acThl apTHIKIIBUIBIFEI — OVHIal KOpFay MIHICTTI Typle
COTKa JKYriHOe# jxy3ere acelpbliazpl. HoTapuycThiH aTKapylbsl Ka30achIHBIH TEOPHSIIBIK JaMybl Kasipri
aBTOpNApAbIH eHOeKTepiHme a3 Ke3mecedi. ABTOpiap HOTapHyc HecWe OCpYIIiHIH [aychl3 TalanTapbl
OOMBIHIIIA aTKAPYIIHI Ka30a kKacayFa KYKbUIbl OOJFaHBIMEH, HOTapHycTap OYJI HOTapHATTHIK OPEKETTi o3aepi
YIIiH calgapchl3 eMec, TOKipruOeae KOJTaHAThIHBIH aTal oTeIi.

Kinm ce30ep: HOTapmar, HOTapuyc, aTKapyIIBUIBIK »a30a, ayChI3IbIK, aTKApPYIIBUIBIK jka3ba jkacay
JKOHIHJIET1 IC JKYPTi3y.

H.P. Makcaros, A.C. XKamanbOekoBa

HMcnosHuTEIbHASI HAANMUCH HOTAPUYCA

B craTtbe paccMoTpeHa paboTy HOTapHaTa Kak JAesITeNbHOCTh, HAlPaBJIeHHAs HE TOJIBKO Ha MPEJIOTBpallleHUe
IOPUIMYECKUX KOH(IIUKTOB, HO U Ha COJCHUCTBUE B pa3pelIeHUH KOHMINKTOB B XOJ€ COBEPLICHHST HOTAPHY-
COM HCHOJHUTEIBHOW HaJMHCH. B CBS3M C 3THM aBTOPHI MOJBEPTralOT aHAIN3Y CTPYKTYPY IOPHAMIECKOTO
KOH(QUINKTA, a Takke (YHKIMOHAIBHYIO W TIPOIECCyalbHYI0 POJb HOTapHyca B IPOIECCE €r0 Pa3pemIeHs.
HMcnonauTensHas HaANHUCh, IO MHEHHIO aBTOPOB, HAXOJWUTCS HA ITMKE CBOEH NOITYISIPHOCTH, BHICTYTIAs] BHE-
cyneOHOH (opMoii, oHa (MCHONHUTENbHAS HAAMNKICH) CTPEMHUTCSI K TOMY, YTOOBI TOMOYb B BOCCTAHOBIICHHHU
TeX TPAKAAHCKHUX IPaB, YTO MOJABEPIINCh HAPYIIEHUAM, a AL ATOTO UCIOJIB3YETCS] MEXaHH3M B3BICKaHUS
C IOJDKHUKOB B IOJIb3y KPEIUTOPOB JAEHEXKHBIX CPEICTB MJIM HCTpeOOBaHHMsS MMYILECTBA, a IJIaBHOE IIpe-
MMYIIECTBO B TOM, YTO 3all[UTa OCYIIECTBIsIETCS Oe3 00s3aTenbHOro obpaieHust B cya. Teoperudeckas
pa3paboTaHHOCTh UCHOJHUTEIBHON HAMUCH HOTapHyca Majo MpeacTaBieHa paboTaMU COBPEMEHHBIX aBTO-
POB. ABTOPBI OTMEYAIOT, YTO, XOTSI HOTAPHYC BIIPAaBE COBEPIINTH HCHONHUTENBHYIO HAAIICE 110 OECCIIOPHBIM
TpeOOBaHMUAM KPEUTOPa, TEM HEe MEHee HOTapHyChl PAaKTUKYIOT JaHHOE HOTapHAIIbHOE AeHCTBHE, HO He Oe3
MOCIIE/ICTBHH JUTs ceOsl.

Knouesvie cnosa: HOTapuat, HOTapuycC, UCIIOJIHUTEIIbHAsA HAaAUCh, 6CCCHOpHOCTI), MMPpOU3BOACTBO IO COBEP-
IIIEHUIO UCTIOTHUTEIbHOU HAAUCH.
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