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Theoretical questions about the concept of the object of prosecutor’s supervision

Based on the analysis of modern educational literature on prosecutors' supervision, the authors come to the
conclusion that there is no unequivocal opinion on the question of some of the fundamental categories of the
science of prosecutorial supervision. Among such categories it is possible to name concepts of object and a
subject of public prosecutor's supervision. Some authors (O.S. Akhetova, M.H. Geldibaev, B.V. Korobeinikov,
A.A. Ogorodnikov, M.P. Polyakov, A.V. Fedulov, V.B. Yastrebov) under the object of public prosecutor's
supervision understand federal ministries, state committees, services and other federal executive bodies; rep-
resentative (legislative) and executive bodies of the subjects of the Russian Federation; bodies of local self-
government; military administration bodies; control bodies; officials of the above ministries, state commit-
tees, services and other bodies; government bodies and heads of commercial and non-commercial organiza-
tions. Others (A.P. Stukanov) argue that the subject of prosecutor's supervision is not the totality of these bod-
ies and organizations, but the legality of their activities. Such disunity in the understanding of these important
categories of the theory of prosecutorial oversight necessitated the presented research, which highlights dif-
ferent views on the disputed issues under consideration. The approaches to minimizing the contradictions on
this problem have been determined.

Keywords: state activity, prosecutor's supervision, object of prosecutor's supervision, subject of prosecutor's
supervision, subject of legal relations, supervisory bodies, subject of public prosecutor's supervision.

The highest supervision of prosecutor's office over exact and uniform application of law has a universal
character in comparison with other state control bodies and civil society institutions. To improve prosecuto-
rial supervision and increase its effectiveness it is necessary to develop its scientific basics in details. The
fundamental problems of the theory of prosecutorial supervision were paid close attention by scholars of the
Soviet period and by many authors in the post-Soviet period. However, authors have not come to a unani-
mous or consensus view regarding the most important categories of science of prosecutorial supervision.
These «white» spots include the concept of the object and the scope of prosecutorial supervision.

One of the most notable monographs, in which a thorough analysis of various points of view on the
scope and object of prosecutorial supervision was carried out for the first time, it is necessary to mention the
work of V.V. Gavrilov, in the foreword to which the author states that «not all of the most important theoret-
ical problems of this discipline are developed by science ... Among these gaps, it is possible to include to this
day with full justification, the questions about the scope, object, function and the limits of the competence of
prosecutor's supervision» [1; 4]. After publication of this work, quite a long time passed, during which one
could hope for a solution to this problem. But many years later we again have to deal with different ap-
proaches in covering these concepts, which served as the basis for A.P. Stukanov for reiterating that «the
different meaning put by researchers in such fundamental concepts of prosecutor's supervision as an object
and scope often leads to contradictory and sometimes opposite conclusions, which is clearly not good not
only for science but for practice» [2; 44].

Analysis of modern educational literature on prosecutor's supervision allows us to conclude that so far
the approach of different authors to questions about the object and scope of prosecutor's supervision is am-
biguous. To confirm this conclusion, for purposes of illustration, it is necessary to provide sufficiently volu-
minous extracts from educational and monographic sources containing various opinions about the objects of
prosecutor's supervision.

In the opinion of B.V. Korobeynikov «the object of prosecutor's supervision should be understood as
enterprises, institutions, organizations and other bodies, which are the subject to prosecutorial inspections on
the implementation of laws ... Participants of prosecutorial-supervisory relations should be considered as the
subject of prosecutors' supervision... One object of prosecutor’s supervision may contain several objects and
subjects of supervision. Thus, in ... the federal ministry can be the subject to the inspection on the implemen-
tation of laws in the accounting service, in control and other units (objects of supervision) and the legality of
acts adopted by officials (subjects of supervision)» [3; 15].
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Other authors, sharing this position, state: «Prosecutor's supervision branches are certain areas of prose-
cutor's supervision that have their scope of supervision, established supervisory objects, specific powers of
the prosecutor in supervising» [4; 53, 54]. The above definition also allows to assume the presence of a mul-
tiplicity of objects of supervision within the framework of one branch, but that these authors understand un-
der the object of supervision - we can learn from the following narrative of M.Kh. Geldibayev and
A.A. Ogorodnikov: «The law imposes on the prosecutor's office supervision over the implementation of laws
by a strictly defined circle of bodies and officials.

In accordance with the law, this circle includes federal ministries, state committees, services and other
federal bodies of executive power; representative (legislative) and executive bodies of the subjects of the
Russian Federation; bodies of local self-government; military administration bodies; bodies of control; offi-
cials of the above-mentioned ministries, state committees, services and other bodies; government bodies and
heads of commercial and non-commercial organizations.

This list is exhaustive and not expandable.

Public and political organizations and movements are excluded from the system of objects (highlighted
by us - S.V.) of public prosecutor's supervision, because in the conditions of society democratization,
strengthening and development of relations, the other means of control must be applied to above mentioned
public and political structures» [4; 64].

Similarly, the scope of public prosecutor’s supervision is defined by 1.V. Kushnir, according to which
«the objects of prosecutor's supervision over the observance of human and citizen's rights and freedoms are
defined in the Law on the Prosecutor's Office: federal ministries, state committees, services and other federal
bodies of executive power; representative (legislative) and executive bodies of the subjects of the Russian
Federation; bodies of local self-government; military administration bodies; bodies of control; officials of the
above-mentioned ministries, state committees, services and other bodies; government bodies and heads of
commercial and non-commercial organizationsy [5].

It is not difficult to see that here the object of public prosecutor's supervision is also understood as gov-
ernment bodies and heads of commercial and non-commercial organizations. However, the exclusion of pub-
lic and political organizations from the circle of «objects» of prosecutor's supervision causes suspicion, since
in their statements and actions they can be in conflict with the current legislation (holding unauthorized
meetings, processions, calls for committing offenses etc.).

Within the framework of this idea, M.P. Polyakov and A.V. Fedulov discuss: «The law on the prosecu-
tor's office defines its objects, scope and powers of the prosecutor in relation to each of the prosecutor's su-
pervision branches» [6; 17]. And further: «In accordance with the Law on the Prosecutor's Office, the objects
of prosecutor's supervision for the observance and enforcement of laws include: 1) federal ministries, state
committees, services and other federal executive bodies; 2) military authorities, their officials; 3) control
bodies, their officials; 4) representative (legislative) and executive bodies of state power of the subjects of
the Russian Federation; 5) local government bodies; 6) government bodies and heads of commercial and
non-commercial organizations» [6; 81, 82].

The statement of the aforementioned authors that «among the objects (highlighted by us - S.V.) of
prosecutor’s supervision there are no citizens of the Russian Federation» [6; 83] causes concern. In contrast
to this opinion, other authors, on the contrary, note: «From the content of Article 26 of the Law on the Prose-
cutor's Office, it follows that citizens are not included in the number of subjects (highlighted by us - S.V.)»
[7; 172]. The question arises: if citizens, as bearers of duties fixed by law, grossly and clearly violated the
requirements of the law in the form of a crime, do they fall into the sphere of prosecutor's supervision? The
answer is obvious and it is certainly positive, because having established the fact of committing a crime by a
citizen, the prosecutor's office has the right to investigate this crime in full. However, not including citizens
in the number of objects (or subjects?) of the prosecutor's supervision, we are unable to logically substantiate
the legality of investigating crimes by the prosecutor's office.

It should not be forgotten that the implementation of the norms of law can be carried out in various
forms: permission, use, execution, application. Citizens by themselves can not and are not objects of prose-
cutor's supervision, because law-abiding citizens do not represent any interest for the prosecutor, except cas-
es of infringement of their rights and legitimate interests on the part of officials of state bodies or other citi-
zens (for example, instituting criminal proceedings for a crime against the rights and freedoms of man and
citizen). Secondly, citizens do not carry out law enforcement activities, because it is entrusted to state bodies,
their officials and persons exercising governing functions in commercial and non-commercial organizations.
Thirdly, citizens who have crossed the line of prohibiting or prescribing norms of the law are also not subject
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to prosecutor's supervision, since the prosecutor assesses only the legality of the citizen's actions in this par-
ticular case, and not all factors that together determine the legal status of the citizen as such. Fourthly, even if
we agree with this opinion, with such an interpretation of the object, foreigners and stateless persons fall out
of the field of prosecutor’s supervision, who also must comply with the laws of the host state. Finally, if a
citizen is viewed as an object of prosecutor's supervision, then inevitably the question arises: if a citizen as a
bearer of duties established by law has grossly and clearly violated the requirements of the law in the form of
a crime, do they fall into the sphere of prosecutor's supervision? The answer is obvious and it is certainly
positive, because having established the fact of committing a crime by a citizen, the prosecutor's office has
the right to investigate this crime in full. However, not including citizens in the number of objects (or sub-
jects?) of the prosecutor's supervision, we are unable to logically prove the legality of investigating crimes by
the prosecutor's office. Consequently, the subject of the offense, and the subject of prosecutor’s supervision
is the citizen himself, without becoming an object of supervision.

Among the statements that equated institutions and organizations, as well as citizens, to the objects of
prosecutor's supervision, is the opinion of D.I. Aminov: «The limits of prosecutor’s supervision over the ex-
ecution of laws are determined by the competence of the prosecutor's office, objects (highlighted by us —
S.V.) of prosecutor’s supervision, the presence or lack of information about violations of the law.

The prosecutor's office does not supervise over the execution of laws by both chambers of the Federal
Assembly of the Russian Federation, the judiciary, the Government of the Russian Federation and the Presi-
dent of the Russian Federation, this is not their competence ... The number of objects (highlighted by us —
S.V.) of prosecutor's supervision over the execution of laws includes citizens of the Russian Federation and
other individuals» [8; 102].

Disclosing the priorities for the implementation of the prosecutor's supervision over the observance of
human and citizen's rights and freedoms, some authors note that «as the situation changes, priorities may
changey, ... but in any case there should be «the supervision over the observance of human and civil rights
and freedoms at supervised facilities, including commercial and non-commercial organizations...» [7; 174].
In other words, in this case, the objects of prosecutorial supervision are the bodies and organizations en-
shrined in Article 21 and 26 of the Federal Law «On the Prosecutor's Office of the Russian Federationy.

The above mentioned statements on the object of prosecutor’s supervision are shared by
V.B. Yastrebov, which on the pages of the textbook repeatedly, directly or indirectly, includes institutions
and organizations and their officials to the objects of prosecutor's supervision. He notes that the Federal Law
of February 10, 1999 «introduced an absolutely necessary, eliminating a serious obstacle in the work of
prosecutors that had previously occurred in the article determining the scope of supervision over the execu-
tion of laws, according to which the number of objects (highlighted by us - S.V.) of prosecutor’s supervision
included governing bodies and management of commercial and non-commercial organizationsy» [9; 63].

Analyzing the peculiarities of the place and activity of the military prosecutor's office, the author further
emphasizes: «The military prosecutor's offices are an integral part of the single prosecutorial system of the
Russian Federation. They supervise over the legality in the Armed Forces of the Russian Federation, other
troops and military formations created in accordance with federal laws. The military formations that arise on
a different basis are known to be illegal and, naturally, they can not be the object of supervision (highlighted
by us - S.V.) to the military prosecutor's office» [10; 130]. There is a doubtful conclusion: if the prosecutor
himself discovers or prosecutor receives information about the organization and activities of illegal armed
groups, prosecutor should not react in any way to such a violation of the law, because such formations are
not object of supervision.

Commenting Article 21 of the Federal Law «On the Prosecutor's Office of the Russian Federationy,
which fixes the scope of supervision over the implementation of laws, V.B. Yastrebov points out that the
prosecutor's office supervises over the execution of laws by a set of bodies, organizations and officials strict-
ly defined by law. «As can be seen from the list presented in Article 21 of the Law, it includes federal
branches of executive bodies (ministries, services, agencies, other federal executive bodies), legislative and
executive bodies of state power of the subjects of the Russian Federation, local government bodies, military
governing bodies, control bodies, their officials, government bodies and heads of commercial and non-
commercial organizations that carry out activities in various spheres of society. It can be changed or supple-
mented only by the adoption of relevant laws. A substantiated and extremely necessary change in the list of
objects (highlighted by us — S.V.) of prosecutor's supervision was provided by the Federal Law of February
10, 1999, which eliminated the mistake made in the edition of the Law «On the Prosecutor's Office of the
Russian Federation» of 1995, which was expressed in non-inclusion of government bodies and heads of
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commercial and non-commercial organizations in Article 21» [9; 142]. In another place, returning to the
same issue, the author again emphasizes: «The circle of objects supervised by the prosecutor with full com-
pleteness is established by the law» On the Prosecutor's Office of the Russian Federation «and prosecutors
do not have the right to go beyond this circle» [9; 148].

The author's idea that «the main criterion for assessing the activity of supervised objects by the prosecu-
tor's office is the legitimacy of their actions and acts is very noteworthy... The prosecutor's field of view is
only that part of the activity of the objects of supervision that is regulated by law is connected with the exe-
cution of lawsy [9; 148].

Such a point of view, although with some interpretation, is expressed by Ahetova O.S., in the opinion of
which «the object of prosecutor’s supervision - enterprises, institutions, organizations and other legal entities
in which prosecutor’s inspection of the execution of laws are conducted» [10]. At the same time, it can be
seen from the above provision that the author does not include individuals either on the list of objects of the
prosecutor's supervision or among the subjects of supervision.

The authors of all the given points of view avoid a very important point: if enterprises, institutions, or-
ganizations and citizens are objects of prosecutor's supervision, then who will be the subject in this case?

Another position on the issue of the object of prosecutorial supervision is represented by A.P. Stukanov
in the study of the relationship between the concepts of the object and the scope of prosecutor’s supervision.
His position, in our opinion, is more successful in comparison with the above statements, although it is quite
controversial. He writes: «In our opinion, the object of prosecutor’s supervision over the execution of laws
by the administrative jurisdictions bodies is the legality in the activities of these bodies. The concept of the
scope of supervision is close in its meaning to the concept of the object. It is advisable to use it to specify the
object of prosecutor's supervision when it is necessary to concentrate the attention of the prosecutor on the
actions and acts of the supervised bodies, the legality of which should be inspected. Thus, the scope of pros-
ecutor's supervision over the execution of laws by the administrative jurisdiction bodies is observance of
human and citizen rights and freedoms, the procedure for initiating proceedings on administrative violation
established by law, administrative investigation and consideration of cases of this category, as well as the
legality and validity of the resolutions» [2; 45].

It is not difficult to see that the approach of A.P. Stukanov radically differs from the others, if only be-
cause there is no attempt to list enterprises, institutions, organizations and their officials. But here, too, the
author's position, in our opinion, needs to be clarified, since in determining the object of prosecutor’s super-
vision it is necessary to proceed from the concept of an object universally accepted in philosophy. «An ob-
ject is something that exists in reality (that is, independently of consciousness): a scope, phenomenon or pro-
cess, to which the subject-practical and cognitive activity of the subject (observer) is directed ... The object
puts certain boundaries and limits to the subject's activity» [11]. From the point of view of the modern Rus-
sian language, according to the dictionary of the Russian language of S.I. Ozhegov, the word «object» is
used in the following meanings: 1) the phenomenon, the scope to which any activity is directed and 2) the
enterprise, the institution, and also all that is the place of some activity [12; 377]. Probably, the authors, im-
plying enterprises, institutions and organizations under the object of prosecutor's supervision, are based on
the concept of the object in its second meaning.

Returning to the question about the object of prosecutorial supervision, it is necessary to remember that
the prosecutorial supervision is a kind of cognitive activity, which consists of different levels of cognition.
The first level of cognition is the contemplation, observation and it does not entail a detailed study and trans-
formation, determination of the form, structure, content, relationships, etc. In this regard, there is unified ob-
ject of prosecutor’s supervision. This is a consequence from the formulation, which is enshrined in Art. 83 of
the Constitution of the Republic of Kazakhstan, which establishes that the prosecutor's office shall exercise
the highest supervision over exact and uniform application of law, the decrees of the President of the Repub-
lic of Kazakhstan and other regulatory legal acts on the territory of the republic. Summing up what has been
said, the object of prosecutorial supervision is an exact and uniform application of law, the decrees of the
President of the Republic of Kazakhstan and other regulatory legal acts.

The object of prosecutorial supervision is concretized in various branches of supervision, depending on
the content of legal relations, it forms a generic object of the branch of prosecutorial supervision. Generic
object of supervision answers two questions: first, the prosecutor's office oversees the exact and uniform ap-
plication of which law, and, secondly, the prosecutor's office oversees the exact and uniform application of
law by which subjects of the legal relationship. For example, in the branch of prosecutorial supervision over

110 BecTHuk KaparaHgmHckoro yHusepcurteTa



Theoretical questions about the concept of the object...

the legality of investigation and inquiry, the unified object of the supervision does not change — it is the exact
and uniform application of law, but a generic object allows to answer these questions.

Thus, in order to decrease the contradictions on the object of the prosecutor's supervision and to find an
acceptable definition, we suggest that we understand under the object of public prosecutor's supervision the
exact and uniform execution (by the Constitution of the Republic of Kazakhstan - application) of laws by
state and non-state bodies and organizations, officials and citizens as subjects of legal relations and the bear-
ers of rights and obligations. The scope of prosecutor's supervision is the legality of actions and acts of sub-
jects of legal relations.
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B.E. Cyxotepun, A.A. Kum

IIpoxypopabIK KagarajayablH HbICAHBIHBIH YFBIMBI HKAMJIbI TEOPUSIBIK CYPaKTap

ITpoKypopIIBbIK Kajarajay Typajlbl 3aMaHayd OKy OAeOMeTTepiH Tajjay Heri3iHie aBTopiiap HPOKYpPOPIIBIK
Kajiarajay FhUIBIMBIHBIH Kei0ip ipresi yFeIMIapbiHa KaThICTbl Macenenepi OoibIHIIA Oip)KaKThl MIKIp KOK
eKEHJIT JKailyibl KOPBITBIHABI Jkacanbl. OCbIHAAH YFBIMIAPIBIH apachblHAA INPOKYPOPIIBIK Kalaraliay.blH
HbICAaHBl MEH I[IOHI JKalibl yFbIMAApAbl aiTyra Oomazxel.  bipkatap asropmap (O.C. Axerosa,
M.X. I'enpin6aces, b.B. Kopob6eitaukos, A.A. Oropoguaukos, M.II. [Tonskos, A.B. ®exynos, B.b. SIctpeboB)
MPOKYPOPJIBIK, KaJaranay HbICaHbI peTiHie dexepaiabl MUHUCTPIIKTEPAi, MEMIICKETTIK KOMHTETTEPAI JKOHE
aTKapymIbl OWIIKTIH e3re Jie KbI3METTepi MeH opraHiapbiH TyciHeni; Peceit denepanusicel cyObeKTUIEpiHIH
oK (3aHUIBIFAPYIIBUIEIK) JKOHE AaTKapyIIbl OpraHAapblH; >KepPriliKTi e3iH-631 0acKapy oOpraHuapbH;
ackepu-6ackapy opraHiapbiH; Gakbpliay OpraHIapblH; JKOFapblia aTajlfaH MUHHUCTPIIKTEPAiH, MEMIICKETTIK
KOMMTETTEp/IiH, KBbI3METTEPIiH >oHe OacKa [a OpraHiapiblH Jiaya3bIMIbl TYJIFalapblH; MEMIJIEKETTIK
opraHzap MeH KOMMEpLMSUIBIK KOHE KOMMEPLMSIBIK eMec YHbIMAapablH OaciuibuiapbiH Tycineni. backa
aBTopiaap (A.Il. CtykaHOB jxoHe Tarbl OacKajiap) IPOKYPOPIIBIK Kajaranay MoHi Aen Oyl opranaapIblH jKoHe
YHBIMIAapbIH KUBIHTBIFBI €MEC, OJIAPIBIH KbI3METIHIH 3aHIbUIBIFBI I TYCIHYAI YChIHAIBL. IIpOKYpOPIIBIK
KaJiarajay TEOPHUSCBIHBIH OChl MaHbI3bl YFBIMAAPBIH TYCIHYIEri MYHIail KeNiCIEeYLIUTK, KapacThIPbUIBII
OTBIpFaH JlayJbl Macesenep OOMBIHIIA dpTYpII Ke3KapacTapsl KOpCeTeTiH 3epTreynepi Kaxer erefi. Ockl
Macesiere KaThICThl KaiIIbLIBIKTap Ibl OapbIHILA a3alTyIbIH KO3KapacTaphbl aHBIKTAIIBI.

Kinm ce30ep: MeMIEKeTTIK KbI3MET, IIPOKYPOPJBIK Kajarangay, NpOKYpOPJIBIK Kajarajaay HbICaHbl,
HPOKYPOPJIBIK KaJarayiay MoHi, KYKbIKThIK KaTbIHACTAp/IbIH CYOBEKTICl, KaJjarajiay opraniapsl, HPOKYpPOPJIbIK
Kajarajay cyOBeKTici.
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B.E. Cyxorepun, A.A. Kum

TeopeTnueckne BONPOCHI 0 MOHATHH 00bEKTA MPOKYPOPCKOT0 HAA30pa

Ha ocnoBe anamm3a coBpeMeHHOH y4eOHOH JIHMTEpaTyphl MO MPOKYPOPCKOMY HAI30py aBTOPHI MPUXOIAT K
BBIBOJY O TOM, 4TO II0 BOIIPOCY O HEKOTOPHIX (hYyHIaMEHTAIBHBIX KaTETOPHSIX HAyKH MPOKYPOPCKOTO HaJ30-
pa HeT ofHO3HaYHOrO MHeHHMs. Cpely TaKixX KaTeropuii MOXKHO Ha3BaTh ITOHSATHS OOBEKTa U IpeaMeTa Mpo-
kypopckoro Hajpzopa. Onau aBTops! (O.C. AxeroBa, M.X. I'enpaubaes, b.B. Kopoo6eitnukos, A.A. Oropox-
HukoB, M.IL. Ilonsxos, A.B. ®enynos, B.b. fIlctpe6oB) moa 00beKTOM NPOKYpOPCKOTO HAA30pa HOHMMAIOT
(benepanbHble MUHUCTEPCTBA, TOCYAAPCTBEHHBIC KOMUTETBI, CIy*KObl U HHBIC (e/iepalibHble OPraHbl UCIOJI-
HHUTEIBHON BIIACTH; MPECTaBUTEIbHBIE (3aKOHOAATENbHBIE) U UCIONHUTENbHBIE OpPraHbl CyobekToB Poccuii-
ckoit denepanuy; opraHbl MECTHOTO CaMOYINPABJIECHHS; OPraHbl BOGHHOTO YMPABIIEHUS; OpraHbl KOHTPOJIS;
JOJDKHOCTHBIE JINNA TIePEYNCIICHHBIX BBIIE MUHUCTEPCTB, TOCYaPCTBEHHBIX KOMHTETOB, CIIYX0 M MHBIX Op-
TaHoB; OpraHbl YINPaBICHHUS M PYKOBOJUTEIM KOMMEPYECKUX M HEKOMMEpUYECKMX opraHusaunuii. pyrue
(A.IIl. CtykaHOB) yTBEp)KAAIOT, YTO NPEIMETOM IMPOKYpPOPCKOTO HAI30pa SBISETCS HE COBOKYIHOCThH yKa-
3aHHBIX OPTaHOB M OPTAaHM3ALHNH, a 3aKOHHOCTH X JIeITeNbHOCTH. Takas pa3o0IIeHHOCTh B IIOHUMAaHHH JlaH-
HBIX BOKHEHIIIMX KaTeropHit TEOPHH MPOKYPOPCKOr0 Hag30pa 00yCIOBHIa HEOOXOAUMOCTh MPEICTaBICHHO-
TO HCCIIEI0OBaHMs, B KOTOPOM OCBEIAIOTCS Pa3IHYHbIE B3IIISIBI HA paccMaTpHBacMble CIIOPHBIE BOIIPOCHL
OrnpezeneHbl MOAX0AbI K MUHUMM3AIMHU IPOTUBOPEUHUH 0 JaHHOH mpobieme.

Knioueswie cnosa: rocyapcTBeHHas AEATENbHOCTD, IPOKYPOPCKUIl HA30p, 00BEKT MPOKYPOPCKOTO HaA30pa,
IIpeAMET MPOKYPOPCKOTO HAA30pa, CyOBEKT IPaBOOTHOLIEHHH, Hal30PHBIE OPTaHbl, CyOBEKT MPOKYPOPCKOrO
Haza30pa.
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