https://doi.org/10.31489/2023L.4/27-32

UDC 351.72(438)

Edvardas Juchnevicius”

University of Gdansk, Poland
(E-mail: ed.juchnevicius@gmail.com)

State funds in the light of Polish Financial Law

This paper presents a comparative analysis of state special funds in Poland, focusing on their legal dimen-
sions within the framework of financial law. State special funds play a vital role in the allocation and man-
agement of public resources, serving as targeted financial mechanisms to address specific needs and promote
socio-economic development. However, there is limited comparative research examining the legal frame-
works and operational aspects of these funds in different jurisdictions. This study aims to fill this gap by con-
ducting a comprehensive analysis of state special funds in Poland, providing valuable insights into their legal
frameworks, objectives, structures, and operational mechanisms. The research objectives of this study include
examining the legal frameworks governing state special funds in both countries, analyzing their objectives
and operational mechanisms, identifying similarities and differences, and assessing their effectiveness and
challenges. By achieving these objectives, this study aims to contribute to the enhancement of financial law
practices in both jurisdictions and provide knowledge for improving the legal frameworks and operational ef-
ficiency of state special funds.
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Introduction

It should be noted at the beginning of the presentation of research issues that the term state special fund
is translated into Polish language as a “fundusz celowy”. In principle, the name does not raise any doubts, it
has already taken root in the legal literature on the subject, legal regulations, and jurisprudence. One can ap-
proach it in terms of linguistic analysis and insist that the word fund (pol. fundusz)™ would be sufficient, be-
cause by its very nature it means raising funds for a specific purpose. In English, it must be admitted that
there is some confusion due to the multitude of terms in relation to the institution we are examining in this
article — for example earmarked funds, manual reserves, funds commitments, encumbrances, state funds,
state special fund, public fund, off-budget-fund or extra-budgetary fund and probably more. The ambiguity
of terms in English and other languages is dictated by the fact that the general image of special-purpose
funds is often presented in the context of all kinds of funds that operated many years ago and operate now
and have nothing to do with the institution of state special-purpose funds (pol. fundusz celowy) in terms of
financial law and public finance. In this broad approach, the prototype is charitable funds, which in principle
exist probably for every legal system. In such a broad approach to special purpose funds, it should be recog-
nized that their beginning took place earlier than certain budgetary rules of states or cities were worked out.
Here it is important to mention, that in the Islamic world, “wagf” funds were formed, which in Arabic means
“property” withdrawn from civil circulation and transferred by the state for religious or charitable purposes
(Kuran, 2001; 15; Budiman, 2014; 22) [1, 2]. Subsequently, these funds began to be endowed with various
functions, among them social, economic, political, ideological and other functions can be distinguished.

Furthermore, the term “state special fund” encompasses a range of financial mechanisms and institu-
tions that go beyond the concept of a traditional fund. These funds are established by legislation and operate
under specific legal frameworks, distinguishing them from other financial instruments or entities. They serve
as dedicated channels for collecting, managing, and allocating public resources for specific purposes, such as
infrastructure development, social welfare programs, or economic stimulus initiatives. The inclusion of the
term “special” also highlights the distinctive nature of these funds. They are designed to address particular
societal needs or strategic priorities, often requiring separate financial structures and mechanisms to ensure
their effective implementation. The adjective “special” underscores the targeted nature of the funds, indicat-
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“ A fund is a pool of money that is allocated for a specific purpose. A fund can be established for many different purposes: a
city government setting aside money to build a new civic center, a college setting aside money to award a scholarship, or an insur-
ance company that sets aside money to pay its customers’ claims. Investopedia: source: https://www.investopedia.com/
terms/f/fund.asp (accessed: 29.06.2023)
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ing that they are not part of the regular budgetary process but rather represent a specific subset of public fi-
nancial resources. Moreover, by using the term “state special fund” this study acknowledges the legal and
regulatory context in which these funds operate. They are subject to specific rules and regulations, governing
their establishment, operation, reporting, and accountability. Understanding and comparing the legal frame-
works surrounding state special funds in different jurisdictions is crucial for identifying best practices, ad-
dressing challenges, and fostering effective governance of these financial mechanisms.

The literature on the subject states that the allocation of funds outside the state budget was gradual and
that their creation was necessary for the state to be able to use its financial resources more effectively. The
main objective of public funds is the implementation of public tasks and their financing out of the state
budget or regional and local authority budgets. The essence of a public fund lies in the fact that individual
public tasks are performed through their financing from separate budgets. In the broad sense, the financial
aspect of financing such tasks lies in the fact that the fund” is supplied with specific sources of public reve-
nues for expenses with a specific purpose. A link appears here between certain revenues and expenditures
with specific goals (Dirk-Jan, 2004) [3].

As with budgets, public funds perform a redistributive and control function. The redistributive function
manifests itself, on the one hand, in the collection of revenues and their redistribution to specific social
groups or individual sectors of the economy. In turn, the control function should in general allow for constant
monitoring of the specific processes occurring within certain social groups or sectors of the economy
(Sedova, 2007; 34) [4].

The second justification for the creation of state special funds (especially off-budgetary funds) is their
exemption from general budget rules and restrictive budget regulations. The legislator intentionally provided
for the establishment of these financial law institutions to operate independently from the state budget or the
budgets of local government units. By doing so, the objective was to grant them certain flexibilities and au-
tonomy in managing financial resources. The exclusion of off-budget funds from the traditional budgetary
process allows for more efficient and streamlined decision-making regarding the allocation and utilization of
funds. It enables specific sectors or initiatives to receive dedicated funding without being subject to the same
constraints as the regular budgetary framework. It is important to acknowledge that the motivations behind
the creation of off-budgetary funds may extend beyond purely financial considerations. Political factors and
bypassing certain budget constraints (Lotko, 2021; 215; Gabor, 2007; 19) [5, 6] can also play a role in their
establishment, although they are beyond the scope of analysis in this scientific article.

It is worth emphasizing that these funds should not be confused with special legal persons that act on
behalf of the state and carry out its tasks, while in political terms, their main purpose was to remove them
from the legal regulation of public finance.

The Legal Status of State Special Funds in Poland

The broad interpretation of the institution of a fund can be observed in the economic interpretation of
the state budget which should be regarded as a state fund tasked with the collection and spending of funds for
public purposes. The process of financing public tasks is referred to as funding [Polish: funduszowanie] both
in relation to budgets and separate public funds. It should be noted that, as a rule, legal specialists define a
budget as a financial plan designed to control the collection and spending of public funds. In turn, the basic
budgetary principle is the principle of non-funding [Polish: niefunduszowanie] (the principle of material uni-
ty, the principle of universality) (Bitner, 2016, Salachna, 2008, Kosikowski, 2008) [7, 8, 9]. It is a demand
that the budget is organized as one pool of public resources, which are allocated to the entire budget expendi-
ture. This means that the creation of a public fund is an exception to the non-funding principle. In other
words, non-compliance with this principle is the principle governing the functioning of public funds in Po-
land.

It should be added, too, that the creation of public funds is also in violation of two fundamental budget-
ary principles — the principle of universality and the principle of material unity. The principle of universality
of the state budget means the necessity to include in the budget all financial relations; whereas in the case of
public funds, the flow of public funds occurs, in general, outside the state budget. In turn, the restrictive un-
derstanding of the principle of formal unity consists in the acceptance of one financial plan in order to im-

* Translation from Polish language — Fund — 1. “money collected for a specific purpose; also: an institution established to man-
age such money,” 2. “someone’s financial resources,” Stownik PWN Online, source: https://sjp.pwn.pl/sjp/fundusz; 2558714.html
(accessed: 29.06.2023)
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plement the state’s financial management, which is also contrary to the concept of public funds (Szolno-
Koguc, 2007; 79) [10].

Various forms of funding can be distinguished within the theory of public finance (e.g. net funding and
gross funding), mostly as a result of the limited financial resources of the state. The variety of public funds
and methods of funding are a manifestation of striving to achieve efficiency in the management of the state’s
public finances. Secondly, the creation and use of public funds result not only in the implementation of the
principle of legality (the principle of legalism, the principle of legal regulations, the principle of the rule of
law) in the sphere of public finance, but also in the implementation of control over the function of finance.
The downside of funding is the limitation, to a certain extent, of the implementation of tasks realized by
funding (the stiffening of the budgetary management) or the positive discrimination of these tasks in relation
to tasks implemented with funds from the state budget. The inefficiency of funding is also apparent when a
public fund requires additional sources of financing to finance expenses for specific tasks (Masniak, 2014;
389) [11]. This, in turn, may result in the legislator’s issuing a ban on the creation of public funds or creating
new public funds — something that took place in Poland in the past (this applies also to other countries). Pur-
suant to the act on public finance of 1998, activity-based funds were defined as statutory funds created prior
to the date of entry into force of the act, the incomes of which come from public revenues, and the expendi-
tures of which are intended for the implementation of specified tasks. It should be noted that new activity-
based funds were created after the entry into force of this act. The prohibition on the creation was ineffective,
as activity-based funds are also created by statute. There may also be other reasons for the eradication of ac-
tivity-based funds and the prohibitions on the creation of new activity-based funds apart from the broadly
understood effectiveness of public finances.

Currently, the general issues concerning public funds in Polish financial law are regulated in the act on
public finance of August 27, 2009 (act on public finance 2009). It should be noted that the Polish legislator
refers to public funds as activity-based funds. The key to this interpretation of this legal institution is that its
essence is the place where the funds for a specific purpose are collected and spent. Therefore, the use of the
adjectival phrase “activity-based”, when referring to funds, becomes unnecessary. However, one should not
dismiss the use of the term activity-based, if only for the reason that this term often occurs in the relevant
literature and in practice. Regardless of differences of opinion on the terms “activity-based fund” and “state
special fund”, one must agree that the main focus should be placed on the concept of the fund. Every fund
has a material aspect (as a rule, the allocation of funds) and an organizational aspect, i.e. clearly set rules
regulating the collection and spending of funds for a specific purpose. In general, these two elements togeth-
er allow us to develop a certain definition of the public fund which was omitted in the act on public finance.
The state special fund should be defined as a form of organization of public funds which is characterized by
the intentional linking of statutory sources of income with the financing of the costs of a given state task
(Niedzielska, 2022) [12].

The public nature and the subjective separateness of funds are expressed in article 1 of the act on public
finance in which the legislator states that the act defines the scope and principles of the operation of activity-
based funds. It should be noted that the detailed regulations and financial management of public funds are
defined in the acts under which the funds are created (Kosikowski, 2011) [13]. It is impossible to find clarifi-
cation in the act on public finance, if a new activity-based fund is created under a new act which defines the
specific principles of its operation, ones which are contrary to the general provisions of the act on public fi-
nance.

The general principles of financial management of public funds have been regulated in article 29 of the
act on public finance. A particularly important limitation on the scope of the creation of funds is that the leg-
islator only allows for funds to be created at the state level and only on the basis of a separate act. The crea-
tion of public funds on the basis of other legislative acts is prohibited. In practice, this means that for a new
public fund to be created, a certain political compromise must be reached, both in relation to the idea of the
new fund and the rules of its operation.

Another restriction on the operation of public funds is defining its incomes which can only be sourced
from public resources. On the other hand, the costs of funds are allocated to the implementation of specific
state tasks. It should be noted here that the objectives of the legislator are for the financial management of
public funds to be based on a plan of the incomes and costs of the implementation of specific state tasks. Re-
ferring to public resources as the incomes of the fund implies also the prohibition of financing funds from
other sources.
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Pursuant to the provisions of the act on public finance, state activity-based funds have no legal person-
ality. The prohibition on funds having legal personality, which resulted from later changes in the regulations
in the sphere of public finance, meant that certain funds lost their legal personality on the day the act on pub-
lic finance came into force. Currently, in legal terms, according to the will of the legislator, a state activity-
based fund is a separate bank account controlled by a minister appointed to the task, or by another body
specified in this act.

State activity-based funds do not include funds of which the only source of income, excluding interest
from the bank account and donations, is a subsidy from the state budget.

The basis of the financial management of state activity-based funds is the annual financial plan. The fi-
nancial plans of these funds, in turn, are annexes to the budget bill. In practice, this means the period of the
annual financial plan of a fund is equivalent to the state budget year. The act does not specify the minimum
content of such a financial plan. In practice, financial plans of state activity-based funds are defined individ-
ually for each fund, in which the following are outlined: the initial and final state of financial resources, re-
ceivables and liabilities, own revenues, subsidies from the state budget and other public finance sector enti-
ties, task implementation costs (including wages and wage-derived premiums), and tasks financed from the
fund’s resources. The financial plans of budgetary management institutions and state-owned legal persons
are defined individually for each body and include a description of the initial and final state of current assets
and the total amount of financial resources, receivables and liabilities, own revenues, subsidies from the state
budget, and the task implementation costs (Lipiec-Warzecha, 2011) [14].

Regional and local authorities may be granted loans from the resources of state activity-based funds if
the act which creates a given fund provides for this. The costs of a state activity-based fund may be covered
only by the available financial resources, including current revenues, including subsidies from the state
budget and residual funds from previous periods.

Changes may be made to the financial plan of state activity-based funds, consisting in increasing pro-
jected revenues and costs accordingly; however, changes to the financial plan of state activity-based funds
may not result in an increase of subsidies from the state budget.

If a state activity-based budget has payable liabilities, including credits and loans, then an increase in
revenues is primarily allocated to their repayment.

Changes to the amounts of revenues and costs of state activity-based funds included in the financial
plan are made by the minister or the body administering the fund, after obtaining the consent of the Minister
of Finance and the opinion of the parliamentary budget committee.

Depending on the level at which public funds are managed, they may be classified as state or regional
(regional and local authority) funds. Federal funds also exist in federal states. It should be added that under
the current provisions of the act on public finance, only state public funds are permitted. Other funds, on the
one hand, will not be regarded as public funds in terms of this act, but, on the other hand (which is not ex-
cluded), they will be subject to the provisions of this act.

Due to the sources of funding, funds may have mandatory payments — for example, taxes and public
fees; the opposite will be voluntary payments, constituting voluntary contributions from private legal entities
and natural persons. Due to the type of activity, state special purpose funds can be broadly divided into: re-
lated to social insurance; related to the social functions of the state; privatization; related to the security and
defense of the country; related to science, culture and physical culture (Niedzinska, 2022) [12].

Polish literature on public finance applies a division based on rationality and complementarity. Taking
into account budgetary resources, the most significant is the division of state special funds based on the crite-
rion of their relationship with the state budget. Three types of funds can be distinguished based on this crite-
rion: autonomous state funds, state funds associated with the budget, and in-budget state funds. In the case of
autonomous state public funds, no financing from the state budget occurs. In principle, this means that the
financial plan of such a fund should be balanced or have a surplus of collected revenues in relation to the
expenses of the implementation of specific tasks. In turn, state funds are associated with the state budget by
receiving subsidies, because, for various reasons, the financial resources allocated by the legislator do not
cover all their expenses, which prevents them from implementing their designated tasks. In-budget funds are
not state activity-based funds within the definition of the act on public finance. They do not exist as a sepa-
rate fund, and they resemble an activity-based state fund in construction only — the amount of expenditures
for a specific task is dependent on the amount of income from a specific source (Masniak, 2014; 390) [11].
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Conclusions

The findings highlight the significance of these funds as targeted financial mechanisms for the alloca-
tion and management of public finances, aiming to address specific needs and promote socio-economic de-
velopment. The study reveals that Poland recognizes the importance of state special funds in their legal
frameworks. These funds are governed by specific legislation and regulations, outlining their objectives,
structures, and operational mechanisms. They serve as dedicated financial instruments to support various
sectors, such as social welfare, healthcare, education, infrastructure development, and environmental protec-
tion. The legal frameworks provide guidelines for revenue collection, allocation mechanisms, budgeting pro-
cedures, and reporting requirements, promoting sound financial management and governance.

To enhance the practices surrounding state special funds, several policy recommendations emerge from
the research. Establishing clear and comprehensive legal frameworks with transparent governance mecha-
nisms can foster effective management and utilization of financial resources. Strengthening coordination
mechanisms among different funds and government entities is crucial to avoid duplication of efforts and op-
timize resource allocation. Regular evaluations and impact assessments are essential to ensure the efficiency
and effectiveness of state special funds in achieving their objectives.

Further research and collaboration in this area are encouraged to continue advancing the understanding
and practices surrounding state special funds, fostering an exchange of knowledge and experiences between
different jurisdictions. By learning from each other's successes and challenges, policymakers and practition-
ers can work towards optimizing the functioning of state special funds and ensuring their positive impact on
public finance management.
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OnBapaac FOxuHsBu4IOC

IMoabma Kap:Kepl 3aHHAMACHI asICBIHIA MeMJIEKETTIK KopJiap

Maxkanana Ilompmiagarsl MEMIIEKETTIK apHAibl KOPIApIbIH KapXKBUIBIK KYKBIK IIEHOEpiHIEri KYKBIKTHIK
acriekTinepine Oaca Ha3ap aynxapa OTBIPBIIN, CAJIBICTBIPMANBl Tajjaybl OepiireH. MeMIIeKeTTiK apHaifbl
KOpJIap HaKTHl KKETTUTIKTep/li KaHAFaTTAaHIBIPY JKOHE QJICyMETTiK-3KOHOMHUKAJBIK JaMyFa BIKIAJ eTy YIIiH
MaKCaTThl Kap>KBUIBIK TETIKTEP PETiHAE SpPEKeT eTe OTHIPBII, MEMIIEKETTIK pecypcTapbl 6eiry MeH OacKapyaa
MaHpI3Jbl P aTKapasbl. JlereHMeH, apTypili IOpUCANKIUSIAPAAFl OCHI KOPJIAp/bIH KYKBIKTBIK 6a3ackl MEH
OTIEPALMSUIBIK  ACHEKTUIEpiH 3EPTTEHTIH CaJBICTBIpMalibl 3epTTEYIepAiH CaHbl IIeKTeym. byn 3eprrey
Tonpuragarsl MEMJIEKETTIK apHaifbl KOpJapra jKaH-)KaKThl Tajjay XKYprily, OJapiblH KYKBIKTBIK 0a3achl,
MaKcaTTapbl, KYphUIBIMIAphl MEH JXYMBIC ICT€y TETIKTepi Typajbl KYHHABl akmapaT Oepy apKbLIbl OCHI
OJIKBUTBIKTHIH OPHBIH TONTHIPYFa OarbITTaNFaH. 3epTTEYIiH MakcaThl — €Ki eNieri MeMIIEKeTTiK apHaifbl
KOpJIap/bIH KBI3METIH PETTEHTIH KYKBIKTHIK HETi3Iep.i 3eplelney, ojlapiIblH MakcaTTapbl MEH JKYMBIC icTey
MEXaHU3MIEpPiH TajIayAbl, YKCACTHIKTap MEH aibIpMalIbUIBIKTapIbl aHBIKTAYAbl, OJApIbIH THIMIUII MeH
npobneManapbiH Oaranmaynsl KamTuael. OcChl MakcaTTapra KOJI OKETKi3e OTBIPBIN, Oyl 3eprIey eki
IOPUCAMKIMAAAFBl KaPXKbUIBIK KYKBIK MPAaKTHKACBIH JKETUIAIPYre yiec KOCyFa JKOHE MEMJIEKETTIK apHaubl
KOPJIapIbIH KYKBIKTHIK 0a3achl MEH OTEPALUIIBIK THIMILUTITIH jKaKcapTy YIIiH OitiM Oepyre apHaiFaH.

Kinm ce30ep: MeMIIEKeTTIK apHaHBI KOP, KOFaMIIBIK KOP, MEMJICKETTIK Kap Kbl, OIOKETTEH THIC KOP.

Onpapaac FOxHsBUYIOC

TI'ocynapcrBenHbie GOHABI B CBeTE MOJLCKOr0 GUHAHCOBOIO 3aKOHOAATEIbCTBA

B craThe npezcraBieH cpaBHUTENBHBIN aHAIN3 TOCYIapCTBEHHBIX ClIeNUaIbHBIX (OHIOB B [loJblie ¢ akueH-
TOM Ha HX TPaBOBBIE aCHEKTHl B paMKax (PUHAHCOBOTO mpaBa. [ ocylnapcTBeHHBIE CIEHMAaNbHbIe (OHIBI HI-
palOT KM3HEHHO BAKHYIO POJIb B PacIpeelIeHHH TOCyIapCTBEHHBIX PECYPCOB U YIIPABICHUN MU, BHICTYIIAs
B Ka4yeCTBE IIENEBBIX (PMHAHCOBBIX MEXaHW3MOB JUISl YIOBJIETBOPEHNSI KOHKPETHBIX IOTPEOHOCTEH U conei-
CTBHS COLUAIBEHO-3KOHOMHYECKOMY pa3BUTHIO. OJHAKO CYLIECTBYET OrPaHMYCHHOE KOJIMYECTBO CPaBHU-
TEJIbHBIX MCCIIEIOBAaHHH, N3YYaOIIUX MPABOBYIO 0a3y M ONEpaIl[MOHHBIE aCTIEKThI 3THX (HOHIOB B PA3ITHYHBIX
IOpUCANKIHAX. JlaHHOE HCCIIeI0BaHNE HAIPABJICHO Ha BOCIIOJIHEHHUE 3TOTO Mpobelia MyTeM MPOBEICHHS BCe-
CTOPOHHEr0 aHallM3a TOCYIapCTBEHHBIX ClIeHAIbHBIX (OHI0B B IToublie, MpeocTaBiss eHHYo nHOpMa-
1o 00 WX MpaBoBOM 0ase, LENsIX, CTPYKTYpax U MexaHn3Mmax QyHKIpoHnpoBanus. MccnenoBarensckue ie-
JIM JTAaHHOTO MCCJIEIOBAHMS BKIIIOYAIOT N3y4YEHHE MPABOBBIX PAMOK, PETYJIUPYIOIUX JesTeIbHOCTb roCyaAap-
CTBEHHBIX CHELHATBHBIX (OHIOB B 00eMX CTpaHaX, aHAJIM3 MX Lelied U MEeXaHM3MOB (YHKIIMOHHPOBAHUS,
BBISIBJICHHE CXOJICTB M Pa3JINyMii, a TaK)Ke OLEHKY UX 3 (eKTUBHOCTH U npodiem. JlocTuras 3THX Lienei, Ha-
CTOsIIlIeEe MCCIEIOBaHNE MPH3BAHO BHECTHM BKJIAJ B COBEPIICHCTBOBAHHME MPAKTHKU (DMHAHCOBOTO IpaBa B
00enx IOPUCAUKIUAX U MPEJOCTaBUTh 3HAHUS UIS YIYUIICHUs TPaBOBOH 0a3bl M ONepanioHHON 3¢ dexTrs-
HOCTH TOCYIapCTBEHHBIX CIENUaIbHBIX (HOH/IOB.

Kniouesvie cnosa: TocymapCTBeHHBIH CriennanbHbIA (HOH/, 00IIECTBEeHHBIH (OH, TOCYIapCTBEHHbIC (PUHAH-
CBI, BHCOIODKETHBIIA (OHI.
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