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Legal field of the institution of constitutional review: past and present

The article considers a historical retrospective of the formation and development of constitutional control in
the context of the traditions of constitutionalism. The phenomena of constitution, constitutionalism, constitu-
tional control are analyzed in the hypostasis of the most important attributes of any democratic, progressive
state. The tendency of the modern period of the development of constitutionalism is highlighted — a two-
vector characteristic: in the paradigms of practical and theoretical constitutionalism. It is subjected to the
analysis and theoretical justification of the multifaceted interpretation of the meaning of constitutional con-
trol. To achieve the goal of the study, the authors of the article subjected to the conceptual analysis the gene-
sis and evolution of the institution of constitutional control in the world practice of constitutionalism. Based
on theoretical sources and empirical material, the problems of the emergence and development of a state-legal
institution are investigated: legal concepts, sources of organization and functioning of varieties of models of
constitutional control existing in the modern period in the countries of the world. Based on the periodization
of the evolution of the institution of constitutional review in the countries of the world, the main trends and
specific features of the development of this institution at all stages of historical development are character-
ized. As a result of summarizing the achievements of world practice, three main models of constitutional con-
trol are distinguished: American, continental and mixed.The authors of the study substantiated the real signif-
icance for domestic constitutionalism of creating in practice the system of constitutional control of
the Republic of Kazakhstan.

Keywords: control, constitutional control, history, retrospective, constitutional court, constitutional council, in-
terpretation.

Introduction

Most of written constitutions countries of the world and containspecial rules and regulations governing
the legal status of the institute of the constitutional control [1; 81]. A historical retrospective of the formation
and development of constitutional ideas and institutions testifies to their relevance to the concept of constitu-
tionalism, which leads from the ancient Greek constitutions. The Athenian state with pecial to the mis-
sion was formed as part of the national assembly in order to sift through new laws and proposed amendments
in order to ensure the primacy of law and reduce the number of unfit bills (the first historical premise
of judicial constitutional control [2; 5].

Researchers note: classical constitutionalism has its roots in the unique history of the legal culture of the
West, the western tradition of law [3; 11] and is based on private property, restriction (self-restriction) of
state power in favor of civil society and individual freedom, which acquires the legal form of subjective pub-
lic law. However, the impossibility of the mechanical use of Western constitutional models in solving the
problems of constitutionalism in modern states, which belong to the group of the so-called countries of
young democracy, which has not received an integral characteristic, but only has a multivariate element set,
is obvious. The main features of constitutionalism include its basing on the sovereignty of the people; recog-
nition of the Constitution as the supreme law, and not as a policy political document; representative board
prescribed by the Constitution; legally guaranteed principles of the rule of law, public administration on a
democratic basis, as well as the principle of limited government, separation of powers with a system of
checks and balances; the existence of an institution of constitutional review; the impossibility of suspension
or cancellation of the constitution, its rigidity and supremacy with respect to other legal acts; guaranteed and
protected by the state constitutional rights and freedoms of man and citizen, etc. Constitutionalism is
a political and legal phenomenon, the legal (legal) essence of which is determined, first of all, by the regula-
tory framework of this system, which is the Constitution (constitutional law). The Constitution has a mixed
political and legal nature, as well as constitutional relations arising on the basis of its norms, which can also

Cepus «[lMpasox». Ne 2(98)/2020 13


mailto:beibitov.m@mail.ru
mailto:binur.a@mail.ru
mailto:gulzira_06041967@mail.ru
mailto:iazret@mail.ru

M.S. Beibitov, B.A. Taitorina et al.

be described as political and legal at the same time [4; 114], since they regulate the process of organizing and
exercising power by the people, state and elements political system . The political nature of constitutionalism
stems from the close relationship of politics with constitutional and legal institutions and realities.

The phenomena of constitution, constitutionalism, constitutional control are certainly among the most
important attributes of any democratic, progressive state. The tendency of the modern period of the devel-
opment of constitutionalism is a two-vector characteristic: in the paradigms of practical and theoretical con-
stitutionalism.

Currently, the state's efforts and civil society institutions aimed at creating e real practical constitution-
alism. The main idea of the present period is to give the main law of the country the character of an actual
constitution capable of promoting the development of constitutionalism. The most important forms of influ-
ence of the Constitution on the practical constitutionalism is th tsya : 1) at chreditelnaya — firstly, the very
existence of the constitution as a special legal source of evidence of the establishment and availability of
constitutionalism, and secondly, the constitution enshrines, gives legal entity content basis of the status, con-
stituting constitutionalism; 2) organizational — the basic law ensures at the highest level systemic unity, the
balance of all components of constitutionalism;3) programmatic which consists in determining the direction
of state and social development for a long period of time, which has two sides. The opposite form of the in-
fluence of practical constitutionalism on the constitution can be described as corrective, perfecting: the basic
law must correspond to reality, the state of constitutionalism in practice. Those or other new solutions, con-
structions in this field that arise in life, in the case of their significance, prospects should find their expres-
sion, consolidated in the constitutional norm.

A close relationship exists between the constitution and theoretical constitutionalism: the basic law
must take into account all the progressive achievements of scientific thought in this field, and all the con-
structions of constitutionalism regulated by the basic law must find their theoretical justification, explana-
tion.

Materials and methods

The study is based on monographs and articles of Russian and foreign authors and uses a comparative
method. A comparison is made between various models of the institution of constitutional review in the
countries of the world in historical retrospective. When conducting a problem analysis, the following meth-
ods were applied: analysis and synthesis, induction and deduction, formalization, comparative analytical,
scientific generalization, legal modeling, comparative legal, logical methods.

Results

In all countries of the world, there is a whole system aimed at ensuring the supremacy of the fundamen-
tal law, called the system of legal protection of the constitution, in which constitutional norms that play a
dominant role in the implementation of the supremacy of the Basic Law have priority. And nstitut constitu-
tional control as base th forms of legal protection of the fundamental law of the country has a relatively inde-
pendent character, is necessarily determined by a link mechanism on the grounds that in its absence, we can
conclude that there is no and the system of legal protection. The theory of the foundations of constitutional
law as legal remedies is considered not so much by state bodies as institutional and procedural guarantees of
constitutional legality on the part of the legislative, executive and judicial branches of government, a special
procedure for the development, adoption, amendment of the constitution, the responsibility of senior officials
for its violation.

With uschnost constitutional control in general can be opened in two ways: — First, by means of the
categories of power ratio and, — secondly, through the concept of the legal protection of the constitution.
The lack of a unified approach in the definition of the concept and essence of constitutional control is associ-
ated with the fact that this institution is a very complex and multifaceted phenomenon, which, as noted, can-
not be described identically using only one form of its manifestation. Leading theoreticians of constitutional
law define constitutional control as: checking laws from the point of view of compliance with their constitu-
tion; the legislatively established procedure for monitoring compliance of acts with the Basic Law of the
state; the activities of parliaments, constitutional courts or special bodies to verify the compliance of interna-
tional agreements and domestic legislation with the norms and principles of the constitution, as well as the
actions of all legal entities to resolve disputes related to competence in states with a federal structure, deter-
mine the results of elections and referenda, and assess the constitutionality of political parties to resolve dis-
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putes between government bodies; checking, stating and eliminating, by appropriate legal means, deviations
from the constitution and laws, etc. [5; 24, 6; 13, 7; 16, 8; 9].

The multifaceted interpretation of the meaning of constitutional review has a full theoretical justifica-
tion. Scientists distinguish at least three basic theories that are fundamental to the assertion of the need for
constitutional control and the implementation of its essence: organic, based on the fact of reception of the
constitution as an act of constituent power, in accordance with which all other acts of lower-level authorities
should be brought; institutional, postulating compliance with the «rules of the game» established for authori-
ties, in which none of these bodies should exceed their own powers, thereby «encroaching» on the powers of
others; natural-legal theory, or the theory of social contract, actualizing the provision on the title role of the
constitution in establishing rules for governors and governed, primarily guarantees of human and civil rights;
constitutional control here is designed to monitor their compliance [9; 75]. All these theories, mutually com-
plementing each other, allow us to correctly assess and determine the role and significance of constitutional
control, its necessity in the structure of constitutionalism. Already A. de Tocqueville defined the purpose of
constitutional control as the direction of political or extra-parliamentary conflict in the legal framework
[10; 290].

The genesis of the institution of constitutional review dates back to the 17th century. The first prece-
dents, universally recognized by constitutional scholars and cited as the primary sources of modern judicial
control, appeared in British constitutional practice. At the beginning of the 19th century, in Great Britain,
Judge Edward Coke formulated a concept based on the famous Bonham case of 1610, which came into prac-
tice on the basis of the rule of common law: «In many cases, common law takes precedence over acts of Par-
liament and allows them to be recognized as null and void: because, when an act of Parliament does not
comply with general law and common sense, and in itself is contradictory or unenforceable, common law
takes precedence over it and allows such an act to be recognized legally null and void» [11; 24].

The homeland of constitutional review is considered to be the American continent. The emergence of
the institution of constitutional review is determined by the well-known doctrine of the Chief Justice of the
US Supreme Court, J. Marshall (1803—1835), formulated in connection with the case of Marbury V. Madison
(1803): «It is the judiciary that has the right and the duty to say that there is a law» [12; 24]. At the same
time, history presents other, earlier, pre-constitutional precedents related to the practice of individual states.
Actually, the idea of constitutional control appeared earlier, at the beginning of the XVII century in Great
Britain: the Privy Council recognized the laws of the legislatures of the colonies as invalid if they contradict-
ed the laws of the English parliament, or common law [13; 32]. The term judicial constitutional control is a
semantic analogue of the American «judicial review», which literally translates as judicial supervision
[14; 62].

Thus, the emergence of a new state-legal institution, and consequently, of legal concepts, and the
sources of its organization and functioning, have their origins in the states of the American continent: in the
English colonies in America, later in the independent United States of America, in Mexico (Constitution
of 1857), Colombia (Constitution of 1886), some others. And only in the twentieth century did the named
institute become extremely widespread, and especially significant after the Second World War: «essentially a
phenomenon unknown to Europe until recently», quickly gained momentum with a new heyday in the 70s
and early 80s x years [15; 79; 16].

In order to more fully reveal the essence and evolution of the concept of constitutional control, it is nec-
essary to begin the study of the problem by considering the evolution of the world constitutional process,
dividing it into four main stages: 1) the period from the end of the 18th century to the end of the First World
War; 2) the period between two world wars; 3) the period from the end of World War II to the end of the
80s; 4) the modern period, which began at the turn of the 80-90s [17; 51-55, 67, 96, 165].

Analyzing the mechanism of legal protection of the constitution, two main concepts about the main el-
ements of the mechanism of legal protection of the constitution should be distinguished. The first of them
calls constitutional justice the determining element of the system of protection of the fundamental law.
The German scientist K. Hesse, along with such legal means as the special procedure for adopting the consti-
tution, the responsibility of senior officials, calls such safeguards as preventive and repressive guarantees,
including the deprivation of fundamental political rights, the possibility of banning political parties, the insti-
tution of emergency and others [18; 325]. Zh.I. Hovsepyan’s point of view is interesting: along with judicial
constitutional control and constitutional responsibility, this mechanism operates control carried out by the
parliament, referendum, veto of the head of state [19; 30].
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The second concept, at the core of the constitutional legal protection mechanism, determines the activi-
ties of the competent state bodies to verify, identify, ascertain and eliminate inconsistencies of normative acts
of the constitution — i.e. constitutional control (Yu.L. Shulzhenko, L. Favoreu and others) [8; 9; 17; 160;
12; 24]. The general rule is that the control of the constitutionality of laws should be carried out outside the
legislative and executive branches of government [20; 15].

It is advisable to consider the dialectics of the development of the constitutional control model through
a historical tour of the four main stages of the global constitutional process. The first stage of constitutional
development, covering the period from the end of the 18th century until the end of the First World War, was
marked by the emergence of constitutional control among other constitutional and legal phenomena, namely
its so-called American model. Legal sources of organization and implementation of constitutional jurisdic-
tion determine its purpose. Throughout this phase, the American model of constitutional review remains the
only one. A feature of the American system of constitutional control is its attraction to such sources of law as
custom, doctrine and precedent. Judicial precedent enjoys a high rating among these sources. Attention
should be paid to the fact that the sources of the right to judicial review contain information about earlier
examples, as opposed to the well-known version of the emergence of the institution of constitutional review
related to the 1803 Madison-Marbury case. We are talking about earlier examples, the most striking of which
seems to be a competent interpretation of constitutional authority by the judge of the US Supreme Court,
J. Jay in 1793. In addition, in the literature there are examples of pre-constitutional precedents of judicial
constitutional review related to the practice of individual states [13; 36; 19]. Zh.I. Hovsepyan notes that the
first precedents that are crucial for the formation of the institution of constitutional control in the United
States are relevant to the period of the chairman of the US Supreme Court J. Marshall (1803—1835) in terms
of characterizing the forms (sources) of constitutional control in the United States [16; 44]. During this peri-
od, there has been a consistent expansion of the scope of constitutional review, which initially came down to
the approval of constitutional review in relation to the legislature, which was manifested in the consolidation
of the right to verify the constitutionality of state laws. In the future, general judicial constitutional review
extends to federal legislation, which contributes to the solution of a two-fold task: firstly, to protect the state
competence from attempt by the federal government; secondly, to promote the implementation of the princi-
ple of separation of powers in relation to its legislative and executive branches.

The American model of constitutional control, evolving, crossed the borders of the state and in the fu-
ture, having undergone only some minor changes, was established in a number of Latin American countries
(Argentina, Bolivia, Brazil, Colombia), English dominions (Canada, New Zealand, Australia, South Africa)
and in the Scandinavian countries (Denmark, Norway, Sweden). Carried out by the courts of general juris-
diction, the American model of constitutional control in various modifications remained dominant in the se-
cond stage of the global constitutional process, in the historical period between the two world wars. Howev-
er, already at this stage, there is a tendency for the emergence of a fundamentally new model of constitution-
al justice on the European continent — in the context of the transition from absolutism to constitutional
monarchy. The concept of this model, called the European one, is justified by Austrian state experts
G. Kelsen and K. Eisenmann. To be more precise in formulations, this model is called Austrian in the doc-
trine, because it was in Austria that the urgent need for regulating relations between the center and the prov-
inces, between the imperial administration and the administrations of the imperial provinces during the intro-
duction of the Constitution of 1848 first appeared. In fact, all subsequent stages of evolution the institutes of
constitutional control are associated with the Austrian (or «Kelseny, as it is also called) modification, which
began its intensive development in 1920. Its development of constitutional justice stands out justice and im-
plemented a specialized body — the Constitutional Court. It is proved that decentralized constitutional con-
trol in the continental legal system could not function due to the lack of doctrine and practice of stare decisis,
uniting the system through the rule of precedent. Therefore, the need arose to create a specialized constitu-
tional court that could carry out abstract subsequent control of the constitutionality of laws adopted by par-
liament in order to ensure their compliance with the constitution as the highest normative act of the
state [21; 15]. Let us clarify that the new system of constitutional control in the period under review was es-
tablished in a narrow circle of states — in Austria, Czechoslovakia, Spain, and Ireland. But in the 40s the
emergence of Nazism naturally entailed a crisis of constitutionalism and the constitutional process, which
was gaining momentum, was interrupted. Therefore, as the researchers note, the geographical distribution of
the institution of constitutional control in the interwar period was rather limited [22; 135].
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Discussion

There is a judgment in the literature that often the emergence and development of institutionalized ele-
ments of constitutional review was assessed more as a pure intellectual concept emanating from judges and
legal professors than as a result of key characteristics of the Anglo-American (Anglo-Saxon) and Romano-
German legal systems [23; 95].

The second stage of the constitutional process in terms of the development of the institution of constitu-
tional review, despite everything, has become very fruitful, laying the foundations of a new system of consti-
tutional review, the advantages of which are manifested in the very nature of the specialized body. If the se-
cond stage is characterized by geographic limitations, the next, third stage can be called stormy: the institu-
tion of constitutional control as a means of countering authoritarianism after the Second World War is wide-
spread, having established itself in almost all states of Western Europe, Asia, Africa, and Latin America. So-
cialist and many other socialist-oriented states remain «uninhabited» for the institution of constitutional con-
trol: constitutional justice incompatible with the principle of unity of state power is rejected for purely theo-
retical reasons. On the indicated principle of unity, the supremacy and fullness of state power of the highest
representative body, led by the party, whose political acts were of greater importance than legal acts, was
established. In the states of socialist orientation, thus, activities for the implementation of constitutional con-
trol were carried out by the highest bodies of state power; even in those of them where judicial constitutional
control (Royal Romania, Czechoslovakia and some other countries of Central and Southeast Europe) func-
tioned before the establishment of the socialist system, these institutions were liquidated, and their functions
were assigned to the exclusive competence of the highest representative bodies of state power [8; 161].
It should be noted that the exercise of the function of constitutional review was expressed here in the follow-
ing forms: 1) directly by the highest representative body; 2) a permanent body of general competence of a
representative body. The second option, which was tested in practice and confirmed its expediency, subse-
quently established itself in the East European countries in the status of specialized, constantly operating
bodies of constitutional control.

Only in the conditions of the initial period of crisis of the totalitarian state-party system does a certain
shift take place in these countries: contrary to the official legal doctrine, bodies of constitutional justice begin
to form, albeit with limited competence. This process in the 70s of the twentieth century paves its way in
Poland, Czechoslovakia, Yugoslavia, the Committee on Constitutional Oversight in the USSR. It is appropri-
ate to quote from an analytical review of the relevance of the institution of constitutional review in Bulgaria:
the constitutional justice of Bulgaria dealt with laws that contradicted more than half of the provisions of the
1991 Constitution [24; 197].

Thus, the practice of developing states has special features of the implementation of the idea of consti-
tutional review at this stage. The genesis of the institute of constitutional control historically goes back to the
colonial past — to the activity of judicial control of the Privy Council of Great Britain, which checked the
regulatory acts of the colonial authorities for compliance with the laws of the metropolis. It is logical that in
this case the American model of judicial constitutional review was accepted in an acceptable interpretation.
As for the former French colonies, which did not have constitutional control in the colonial history, they cop-
ied the European model in its French version, which exercises control functions by quasi-judicial bodies.

The institute of constitutional control of the Afro-Asian countries underwent peculiar collisions at the
third stage of the constitutional process, which perceived various elements from almost all existing models.
In fact, the institution of justice here has become a formal institution. And only after the establishment of
stable democratic regimes began to play a significant role in the system of government and in the field of
politics.

The institution of constitutional control at the present stage of the world constitutional process, which
began the countdown from the turn of the 80s and 90s, with the fall of dictatorial regimes, has acquired a
truly universal character. The effectiveness of its development at this stage is closely related to the global
level of the democratization process. The institute of constitutional control is booming in countries of mature
democracy and is firmly established in countries that have embarked on the path of building a new, demo-
cratic statehood. The practical implementation of the principle of separation of powers, the implementation
of the idea of a rule of law directly depends on how effectively the mechanism for protecting the constitu-
tion, the mechanism for containing and controlling the legislative and executive branches of government, and
the mechanism for the independent functioning of the judiciary function. It is difficult to imagine a nowadays
democratic state in which there would be no control over the constitutionality of normative acts, as well as
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procedures for resolving constitutional conflicts defined by law. Many states, abandoning their totalitarian
past, form a new statehood, relying on the best achievements of civilization. The establishment of constitu-
tional review bodies was a response to legal nihilism inherent in totalitarian and authoritarian regimes.

According to the changes taking place in the global constitutional process, a tendency is developing to-
wards the emergence and evolution of various mixed forms of constitutional control, which «blur» the line
between the American and European models, the so-called hybrid systems. It is necessary to agree with the
opinion that «there are no ideal models, including ideal models of constitutional justice. The system of sepa-
ration of powers in different states is not the same, being adapted to specific forms of government and gov-
ernment, state-management traditions, political and legal culture» [25; 102]. That is why, in the light of the
requirements discussed above, of particular interest is the reform of the constitutional proceedings carried out
in Turkey in 2012, when the institution of a full constitutional complaint was introduced into the practice of
the Constitutional Court [26; 121].

The creation of a system of constitutional control in practice was of real importance for domestic con-
stitutionalism. In accordance with the development trends of the institution of constitutional review, which is
a very motley kaleidoscope of models of constitutional review, the institution of constitutional review of the
Republic of Kazakhstan arose and evolved. In addition to world constitutional traditions, he absorbed all the
tendencies of the development of the Soviet state in the field of constitutional control when one of the repub-
lics was in its composition, and during the years of gaining and evolution of state sovereignty — both varie-
ties of the European system of constitutional control, as evidenced by the facts of reception from the Austri-
an models of the provisions governing the status of the Constitutional Court into the Constitution of
the Republic of 1993, and then from the French model — the provisions governing the status Of the Consti-
tutional Council, in the Constitution of the Republic of 1995 [27; 239].

The emergence of the institution of constitutional control of the Republic of Kazakhstan is associated
with Soviet constitutional legislation, headed by the Constitution of the RSFSR of 1918. Soviet law intro-
duced other principles of governance into the practice of state building contrary to the traditions of democra-
cy. Constitutional control was carried out by the All-Russian Congress of Soviets, vested with the supreme
authority in the country, between the congresses — the All-Russian Central Executive Committee of Soviets
(All-Russian Central Executive Committee) and its Presidium, the government represented by the Council of
People's Commissars (Sovnarkom). After the creation in 1922 of a single union state of the Union of Soviet
Socialist Republics, the Central Executive Committee of the USSR and the Presidium of the CEC of the
USSR transferred to the Supreme Court of the USSR the function of constitutional control as part of the
function of general supervision. The Prosecutor's Office has been added to the list of bodies authorized to
exercise this type of control. In the 20-30s there was a positive development of the institution of constitu-
tional review.

According to the provisions of the Constitution of the USSR of 1936, Kazakhstan received the status of
a union republic with all the ensuing consequences expressed in the reform of state bodies, which in fact cop-
ied the mechanism of union bodies, taking into account the subordination of the former to the latter, includ-
ing the functions of constitutional control. The following Constitution of the USSR of 1977 and the Constitu-
tion of the Kazakh SSR of 1978 in all respects corresponded to each other and preserved the continuity of the
provisions on constitutional review carried out both horizontally and vertically.

The historical stage, called perestroika, is marked by the creation of a special body — the Committee
for Constitutional Oversight of the USSR, the adoption of the law «on Constitutional Oversight in the
USSR». The Constitutional Oversight Committee was entrusted with the function of preliminary control of
the constitutionality of USSR bills, including the constitutions of the Union republics, presidential decrees,
laws of the Union republics, decrees and orders of the Cabinet of Ministers of the USSR, international trea-
ties and other obligations of the USSR and Union republics before ratification, approved guiding explana-
tions of the Plenum of the Supreme Court of the USSR, acts of the Prosecutor General of the USSR and the
Supreme Arbitration Court of the USSR, other regulatory legal acts of state bodies and public organizations,
in respect of which was not carried out public prosecutor's supervision. The norms of the constitution and
law provided that the Committee for Constitutional Oversight of the USSR is a supervisory body whose
functions are only to identify constitutional violations, and constitutional control in its entirety is carried out
by the Supreme Soviet of the USSR and the Cabinet of Ministers of the USSR. The Constitutional Oversight
Committee of the USSR ceased to exist after the conclusion of the Bialowieza Agreement on the establish-
ment of the Commonwealth of Independent States on December 8, 1991. It should be noted that the Kazakh
USSR did not manage to create its own constitutional control body.
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The Constitutional Law of December 16, 1991 «on the State Independence of the Republic of Kazakh-
stan» contains provisions on a specialized judicial body of constitutional review — the Constitutional Court
of the Republic of Kazakhstan (Kazakhstan adopted the Austrian model of constitutional review). The laws
«on the Constitutional Court of the Republic of Kazakhstan» and «on the Constitutional Judicial Procedure
of the Republic of Kazakhstan» in 1992 regulate in more detail the status, competence of the Constitutional
Court and procedural legal relations arising in the course of constitutional proceedings. The high profession-
alism of judges in the exercise of their powers and, accordingly, the effectiveness of the final results provid-
ed the Constitutional Court of the Republic of Kazakhstan with a correspondingly high rating. The profes-
sional composition of the Constitutional Court, which began its work on July 2, 1992, was elected by the
Supreme Council of the Republic of Kazakhstan by a majority of votes of the total number of deputies.
High demands were placed on candidates for the post of judge of the Constitutional Council.

The «track record» of the Constitutional Court is rich in precedents for the repeal of unconstitutional
acts, and this fact contributed to the rating of the state body that defended the Constitution, proclaiming the
highest value of the state of man, his rights and freedom. The Constitutional Court professionally reacted to
the processes of depoliticization and deideologization, resolving exclusively legal issues when considering
cases, not getting involved in political intrigues and submitting only to the Constitution [27; 245].

Before the adoption of the 1995 Constitution, there was a serious choice — to preserve the Constitu-
tional Court that existed in those years or create a new body of constitutional justice — the Constitutional
Council. A.A. Taranov considers: «1) Kazakhstan implements its own model of checks and balances in the
organization of republican state authorities; 2) the preference for the model of constitutional review repre-
sented by the Constitutional Council meets the expectations of the Parliament, the President and the Gov-
ernment; 3) the current procedure for initiating constitutional proceedings can be updated by introducing,
amending and supplementing the procedural rules governing: — the principles of constitutional proceedings;
— stages of constitutional proceedings; general and special conditions for the consideration of certain types
of decisions related to: 1) adoption of final and additional decisions, 2) as well as other decisions provided by
law; 3) procedural support for the enforcement of decisions» [28; 36]. As practice shows, the choice of the
French model of constitutional justice, adapted to the Kazakhstani experience of constitutional construction,
is acceptable for Kazakhstan. The main advantage of the Constitutional Council is that it exercises both pre-
liminary and subsequent constitutional review in relation to the laws of the republic, that is, the constitution-
ality of laws adopted by Parliament can be checked by the Constitutional Council both before they enter into
force and after entry into force. Constitutional courts, as a rule, do not consider the constitutionality of laws
before they enter into force. The Constitutional Council is endowed with sufficient powers to enable it to
play a key role in ensuring constitutional legality, to be the arbiter of last resort in case of disputes over the
constitutionality of laws and other regulatory legal acts, international treaties of the republic.

Conclusion

The Constitution secured the most important institutions of real practical constitutionalism: a democrat-
ic way of developing and adopting a constitution; its supreme legal force and the related need for constitu-
tional review; the role of the constitution as a legal, political and ideological document; stability of the basic
law and at the same time the variability of some of its norms; the transition from instrumental to social con-
stitutions, based on the recognition of modern universal values, the relationship of the rights and obligations
of a person, the collective (to which he belongs), the state and society. It is difficult to overestimate the role
of the institution of constitutional control in ensuring the high status of the Constitution — such an approach
as a whole meets the modern world doctrine of constitutionalism.

Summarizing the achievements of world practice, three models of constitutional control can be reason-
ably distinguished: American, continental and mixed. In the American model, control is not distinguished
from general justice. The continental model, referred to in the literature as «European» or «Kelsen», presup-
poses the establishment of specialized bodies, organizationally separated from the judicial system and con-
sidering exclusively constitutional issues. This model has two main varieties: a) the Austrian continental
model, when constitutional issues are considered by the constitutional courts (Italy, Spain, Germany, Bulgar-
ia, Russia, Estonia, Moldova, Turkey and others); b) the French continental model based on the Constitution-
al model Council.

The mixed — European-American model concentrates the elements of two main models: control pow-
ers are concentrated in the constitutional or Supreme Court, but at the same time all ordinary courts are also
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vested with powers in this area (Portugal, Greece, Guatemala, Brazil, Indonesia). At the same time, the prob-
lem of delimiting constitutional jurisdiction is important.

In terms of the practical application at the present stage of the experience of states with a developed
system of constitutional control, the prevailing European model is in various modifications, effectively over-
coming some of the shortcomings of the American system of constitutional justice, primarily such as the
connectedness of the court when combining the functions of constitutional control with the functions of gen-
eral justice; length of proceedings; the binding nature of decisions made only for the parties in a particular
case; providing the opportunity to challenge the unconstitutionality of regulations and actions only to private
individuals.

The European model of constitutional review seeks to eliminate these gaps, contradicting its essence,
while relying on the fundamental principle: the law is the source of law and lower judges are not authorized
to exercise constitutional review.

The discussion polemic about the place occupied by the bodies of constitutional justice in the mecha-
nism of state power, about the nature of the judicial and specialized bodies of constitutional control was
filled with new content. Opinions on this issue are multiple, often contradictory: some scholars believe that
these bodies should nevertheless be attributed to the judiciary; others — they express the opinion that it is
advisable to consider them in a broad sense, covering, on a par with judicial, parliamentary, presidential, and
prosecutorial control; the third point of view calls for the role of constitutional control bodies to be regarded
as a function ensuring compliance with the powers of the legislative, executive, and judicial authorities; the
fourth group of constitutionalists defines the activity of bodies of constitutional control as a special branch of
power — the control, etc. Each point of view has the right to support, if not recognition, which is justified by
the universal nature of the activities of modern bodies of constitutional review.

The concept of constitutional review, the genesis of which dates back to pre-constitutional precedents of
the 17th century, was enriched by new trends throughout the world constitutional process. The control insti-
tute was extremely widespread in the 20th century, and it was especially significant after the Second World
War and in the modern period, geographically covering all continents and continents, almost all countries of
the world.

The special features of judicial constitutional review are due not only to the expansion of its geography,
but also to the innovations that arise in the process of its functioning. In parallel with the process of the im-
plementation of judicial constitutional control in the American version by many countries, this institution is
especially widespread in connection with the emergence and development of the European system
(the Austrian and French models), which involves the exercise of constitutional control functions by special
judicial and quasi-judicial bodies that do not fully coincide with general justice bodies. At the present stage,
high-quality novelties of constitutional review are connected, firstly, with the preference of the Austrian
model, and secondly, with the formation of new, integrated, «intermediate» forms established by the practice
of France, Canada, Sweden.
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M.C. beii6iToB, b.A. Taiitopuna, I'.T. baiicanosa, 1.JK. ©3perbeprenona

KoHcTuTynMsIbIK 0aKbl1ay HHCTUTYTBIHBIH
KYKBIKTBIK CaJ1aChl: 6TKEHi MeH OyriHi

Makanana KOHCTHTYLMOHAIM3M JOCTYpJepi KOHTEKCTIHIErT KOHCTUTYLMSUIBIK OaKbulay[blH KaJbIITacybl
MEH [aMybIHbIH TapuUXH PETPOCIEKTHBACHl KapacThIpbUIFaH. Ke3-KeJreH AeMOKPATHSUIBIK, IPOTPECCHUBTI
MEMJIEKETTIH  MaHbBI3Jbl  aTpUOYTTAaphIHBIH ~ THIOCTA3blHIA  KOHCTHTYIHMS,  KOHCTHTYLIIHMOHAIIN3M,
KOHCTHTYIMSUIBIK OaKpUIay KyObUIBICTaphl TaynmaHanbl. Kasipri 3aMaHFBI KOHCTHTYLMOHAIM3MHIH Jamy
TCHIEHIUSICHl — €Ki BEKTOPJIBI CHITaTaMara OeJIHTeH: TOKIpHUOEIK jKoHe TEOPHSUIBIK KOHCTUTYIMOHAIN3M
napagurManapel.  KoHCTHTYIMSIIBIK GakpUIay[blH MarbIHACHl JKAaH-KAKTHl TYCIHAIPYIIH Taajaysl MeH
TCOPVSUIBIK ~ HETi3#enyiHe OarblHAABl.  3epTITey MakcaThlHAa JKeTy VINIH Makaja aBTOpJIaphl
KOHCTUTYLMOHAJIU3MHIH SJIEeMIiK TOKipHOeciHaeri KOHCTUTYUHSUIBIK OaKbliay HHCTUTYTBIHBIH T€HE3UCI MEH
9BOJIIOLMACHIH TY)KBIPBIMIAMAJIBIK Tajlay[JaH OTKi3reH. TeOopHsIbIK JEepeKKe3Zep MEH 3SMITHPHKAJIbIK
MaTepualIapAblH HEri3iH1e MEMIICKETTIK KYKBIKTBIK HHCTHTYTTBIH Iaiija 001ybl MEH AaMybIHBIH Macelenepi
3epTTEIreH: KYKbIKTBIK TYXKbIpbIMAAMalIap, dJIeM eJIepiH/ie Ka3ipri Ke3eHAe KalbITaCKaH KOHCTUTYIHSIIBIK
0akplIay MOJEIBICPIHIH TYpiepi MeH KbI3MET €Ty Ke3/epi. ©OJeM elepiHieri KOHCTUTYIMSUIBIK OaKbpLIay
HWHCTHTYTHIHBIH 3BOJIOLMSCHIHBIH KE3CH-KE3€HIHE CYHEHe OTBHIPHIN, Oy MHCTHTYTTHIH TapUXH IaMyIbIH
0apIIbIK Ke3CHACPIHJCT] NaMYBIHBIH HETI3Ti TCHICHISUIAPBI MEH CPEKIICTIKTEepl CHUIATTalFaH. OJEMJIK
TOXIpUOCHIH JKEeTICTIKTepiH KOPBHITBIHABLIAY HOTIIKECIHIE KOHCTUTYIIMSIIBIK OaKbUIayAbIH HETi3r1 yIII Mojeri
GeutiHesi: aMepUKaHIbIK, KOHTHHEHTAI/IBI KoHE apajac. 3eprrey aBropiapsl Kaszakcran PecnyOnnkachiHbIH
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KOHCTHTYLUSJIBIK OaKpulay >KYHecCiHIH ToxipuOeciHae OTaHIbIK KOHCTUTYLMOHAINU3MII KYPY/ABIH MaHBI3bIH
JQIIETIICTEH.

Kinm cesdep: 06axpliay, KOHCTUTYLMSUIBIK Oakpllay, TapuX, PETPOCIEKTHBTI, KOHCTUTYLHMSUIBIK COT,
KOHCTHUTYIHSUIBIK KEHEC, TYCIHIIPY.

M.C. beitoburos, b.A. Taiitopuna, I'.T. baiicanosa, N.2K. A3perGeprenoBa

IIpaBoBoe MoJie HHCTUTYTA KOHCTUTYHIMOHHOTO
KOHTPOJISI: MPOLILJIOE U HACTOsIIIee

B craTtbe paccmoTpeHa HcTOpHYECKas PETPOCIEKTUBA CTAHOBJICHUS U Pa3BUTHA KOHCTUTYIIHOHHOTO KOHTPO-
151 B KOHTEKCTe TPaJULUA KOHCTHTyIMOHanu3Ma. DeHOMEHbI MOHATHH «KOHCTUTYLHS», «KOHCTUTYLIMOHA-
JU3M», «KOHCTUTYLIHOHHBI KOHTPOINbY MPOAHAIU3HPOBAHBl B UIOCTACH BAXHEHIINX aTpHOYTOB JIFOOOTO
JEMOKPAaTHYECKOT0, MIPOTPECCUBHOTO TrOCyapcTBa. BhljienieHa TeHASHIM COBPEMEHHOTO TIEPUOA PA3BUTHS
KOHCTUTYLIMOHATN3Ma — JIBYBEKTOPHAsl XapaKTEPUCTUKA: B MapaJurmMax NMPaKTHIECKOTO U TEOPETHYECKOTO
KOHCTUTyLMOHanMu3Ma. [logBeprayTa aHanu3y M TEOpPEeTHYECKOMY OOOCHOBAaHHMIO MHOTOTpaHHAas TPAaKTOBKA
3HA4YCHUSI KOHCTUTYLHHOHHOTO KOHTPOJS. ABTOpPBI CTaThbU U JOCTHKCHUS LEIM UCCIEIOBAHUS IOABEPIIIU
KOHIICNTYaJIbHOMY aHAJINW3y IEHE3UC U DBOJIOLMIO MHCTUTYTa KOHCTUTYLUOHHOIO KOHTPOJIS B MHUPOBOH
MIPAKTUKE KOHCTUTYIHOHanu3Ma. Ha ocHOBe TeopeTndyecKuX MCTOYHHKOB M HMIIMPUYECKOr0 MaTepHana uc-
CJIeOBaHbI IIPOOIEMBI BOSHUKHOBEHUSI U Pa3BUTHS TOCYAApCTBEHHO-IIPABOBOTO MHCTUTYTA: MPaBOBBIE KOH-
HEMNIHH, UCTOYHUKU OPTaHU3aluK U (YHKIMOHMPOBAHUS CYIIECTBYIOMIUX B COBPEMEHHBIH MEPHOJ Pa3HO-
BHUIHOCTEN MOJEIEH KOHCTUTYLIMOHHOTO KOHTPOJIS B CTpaHax Mupa. Ha ocHOBe npoBeieHHOM Neproau3aluu
Mpolecca BOMIOIMH MHCTUTYTa KOHCTHTYIIHOHHOTO KOHTPOJISI B CTpaHaX MUPa OXapaKTePU30BaHBI OCHOB-
HbIE TEHACHLUH U CIIeHU(pHUIECKHe YePThI Pa3BUTHS JAaHHOTO MHCTUTYTA HAa BCEX 3Tarax HCTOPUYECKOTO pas-
BUTH. B pesymbraTe 0000ImeHNs JOCTIKCHUH MUPOBOIT IPaKTUKH BBIAEIEHBI TPH OCHOBHBIE MOJIENH KOH-
CTUTYIIMOHHOTO KOHTPOJISI: aMepUKAHCKasl, KOHTHHEHTAIbHASI X CMEIIaHHasl. ABTOPEI HCCIIEOBAHHSI 000CHO-
BaJId pEallbHOE 3HAUYCHME AJsl OT€YECTBEHHOIO KOHCTUTYLMOHAIM3MA CO3JAHUS HA IIPAKTUKE CUCTEMBI KOH-
CTUTYIMOHHOTO KoHTpouist Pecrry6nkn Kazaxcran.

Knuiouesuie cnosa: KOHTPOIIb, KOHCTHTYILIMOHHBIH KOHTPOJb, UCTOPHS, PETPOCIIEKTUBA, KOHCTUTYIIMOHHBIH CY,
KOHCTUTYLIMOHHBIN COBET, TOIKOBAaHHUE.
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