DOI 10.31489/2022 L2/83-93

UDC 347.633

L.R. Aliyeva"

Karaganda University of the name of academician E.A. Buketov, Kazakhstan
(E-mail: aliyevalyuda@inbox.ru, klyuyeva0711@ukr.net, Scopus ID 57216920223, ORCID ID 0000-0003-4306-9959)

Some features of the trial of adoption (adrogation) of a child
in the courts of the Republic of Kazakhstan

Within the framework of this research, some issues of the trial of the adoption (adrogation) of a child arising
in the courts of the Republic of Kazakhstan are considered. The authors analyze the composition of persons
participating in a case about adoption (adrogation) of a child in civil proceedings. Two main categories of
subjects are considered, depending on the obligation of their participation in the trial in the consideration and
resolution of civil cases about the adoption (adrogation) of a child provided for in domestic national legisla-
tion. A comparative analysis of similar provisions of legislation of the Russian Federation and Ukraine has al-
so been carried out. Attention is drawn to various scientific views available in doctrine sources on the issues
under consideration. The authors take into account that, at the moment, there is a certain inconsistency in the
norms of domestic legislation on some issues relating to the trial of the adoption (adrogation) of a child. An
analysis of legal norms regulating the procedure for consideration of cases of adoption (adrogation) of a child
in the courts of the Republic of Kazakhstan is carried out. The methodological basis of this scientific work is
dialectical, systemic, comparative-legal, regulatory, and other methods of knowledge. The norms of the main
international legal acts governing this sphere of relations are taken into account. The issue of the importance
of obtaining the consent of a child to be adopted is also considered in the article. The possibility of compulso-
ry participation in the case of adoption (adrogation) of a child of teachers and psychologists, as well as the
child who has reached the age of 10 years, has been considered. As part of the improvement of domestic law
regulating the attitudes in the sphere of adoption (adrogation) of children in the Republic of Kazakhstan, it is
proposed to solve certain problems arising in the process of consideration of civil cases about the adoption
(adrogation) of the child.
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Introduction

In 2021, the Republic of Kazakhstan celebrated the 30th anniversary of its independence. It is gratifying
that for such a relatively short period of the establishment of the independence of the state as a full member
of the world community, we have a sufficiently solid legislative framework that covers the framework of its
legal regulation of various areas of social relations. Item 1 of Article 1 of the main law of independent Ka-
zakhstan — the Constitution of the Republic of Kazakhstan, adopted on a national referendum on August 30,
1995, says: “The Republic of Kazakhstan approves itself by a democratic, secular, legal and social state, the
highest values of which are a person, his life, rights and freedom” [1]. It means that the Republic of Kazakh-
stan recognizes itself as a social state. Thus, the direct responsibility of the state in accordance with the Con-
stitution of the Republic of Kazakhstan is the recognition, respect, and protection of human rights and free-
doms. In addition, Article 27 of the Constitution provides for the rule that: “Marriage and family, mother-
hood, paternity and childhood are under the protection of the state” [1].

In the social direction, the work of the relevant bodies of our state aims to attempt to change the con-
sciousness of Kazakhstan citizens and the whole society in relation to “vulnerable children”, whose will of
fate remained without parental care, and designate the priority of their organization in the family, and not to
government agencies. This radically distinguishes the current position of the state from the one that was pre-
viously observed.

One of the most important documents of international legal importance in the sphere of security and
protection of the rights of children is the Convention on the Rights of the Child, adopted by General Assem-
bly resolution 44/25 of 20.11.1989. Kazakhstan has ratified this document by adopting a resolution of the
Supreme Council of Kazakhstan of 08.06.1994. Thus, throughout the territory of independent Kazakhstan,
the jurisdiction of this international legal act is covered, which, in turn, indicates that our state has commit-
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ments to the best way to ensure the interests of children, compliance with issues in the sphere of childhood
protection, and timely protection of violated rights and interests of minor persons. The provisions enshrined
in the domestic law of the Republic of Kazakhstan on the need to ensure the legal rights and freedoms of the
child, as well as the prescriptions of international legal instruments acting as legally binding rules of conduct
in the territory of the Republic of Kazakhstan in this area, indicate the importance of problems arising from
issues related to the organization of orphans and children left without parental care into the families of Ka-
zakhstan citizens, as well as foreign citizens. Therefore, one of the priorities of the policy of the Republic of
Kazakhstan is a trial of adoption (adrogation) of a child.

Among all possible forms provided for in modern society and enshrined by the Kazakhstan legislator as
the main methods of the organization of such “vulnerable children”, the institute of adoption undoubtedly
occupies a leading position. Adoption Institute, as one of the main ways to guarantee the child’s natural right
to live and be raised in family conditions, is simply necessary. Thus, Article 20 of the above-mentioned
Convention provides for the following provisions:

“l. A child who is temporarily or constantly is deprived of his family environment, or who, in his own
best interest, cannot remain in such an environment, has the right to special protection and assistance provid-
ed by the state.

2. States-parties shall, in accordance with their national laws, provide a replacement for the care of such
a child.

3. Such care may include, in particular, transfer to education, “Kafalah” on Islamic law, adoption or, if
necessary, placement in appropriate childcare facilities. When considering replacement options, it is neces-
sary to properly take into account the desirability of the continuity of the education of the child and its ethnic
origin, religious and cultural affiliation and native language” [2].

In modern Kazakhstan society, a list of regulatory acts regulating issues related to the institution of
adoption is wide. These include:

e Code of the Republic of Kazakhstan dated December 26, 2011, No. 518-IV “On Marriage (Matri-
mony) and Family”;

e Code of the Republic of Kazakhstan dated October 31, 2015, No. 377-V “Civil Procedural Code of
the Republic of Kazakhstan”;

o Law of the Republic of Kazakhstan dated August 8, 2002, No. 345-1I “On the Rights of the Child in
the Republic of Kazakhstan”;

o Code of the Republic of Kazakhstan “On Administrative Offenses” dated July 5, 2014 No. 235-V;

e Criminal Code of the Republic of Kazakhstan dated July 3, 2014, No. 226-V;

e Law of the Republic of Kazakhstan dated December 20, 1991, No. 1017-XII “On Citizenship of the
Republic of Kazakhstan”;

¢ Regulatory Resolution of the Supreme Court of the Republic of Kazakhstan dated March 31, 2016
No. 2 “On the practice of applied by the courts of legislation on adoption (adrogation) of children”;

e Order of the Minister of Justice of the Republic of Kazakhstan dated February 25, 2015, No. 112
“On approval of the rules for organizing state registration of acts of civil status, making changes, restoration,
revocation of records of civil status acts”;

e Resolution of the Government of the Republic of Kazakhstan dated March 30, 2012, No. 380 “On
approval of the rules for the transfer of children who are citizens of the Republic of Kazakhstan for adop-
tion”.

Experimental

The article uses common and private scientific methods of knowledge, which allowed to objectively an-
alyze the purpose of the study. Considering the specifics of the theme, goals and objectives of the study, a
dialectical method was used, which helped to identify the methodological foundations of the study and clari-
fy the essence of the analyzed concepts.

To clarify the main problems arising at the stage of the trial in the consideration and determination of
civil cases about adoption (adrogation) in the courts of the Republic of Kazakhstan, the method of scientific
analysis and summarizing judicial practice was used.

The formal legal method was applied to determine the structure and relationships of the studied con-
cepts, as well as to study the relevant provisions of the legislation of the Republic of Kazakhstan on the court
proceedings on adoption (adrogation) cases in the courts of the Republic of Kazakhstan.
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The system-structural method is used for in-depth study of the regulatory provisions of national legisla-
tion on relations arising within the institution of adoption (adrogation) in the Republic of Kazakhstan as a
whole, as well as in terms of consideration of issues arising at the trial of adoption (adrogation) issues in
courts Republic of Kazakhstan.

Results

Currently, questions related to the adoption (adrogation) process of children have not lost their rele-
vance compared with previous decades. In the science of family and civil procedural law, as well as in the
media, the topic of adoption (adrogation) of children and its legal and moral aspects, is continuously rising.

Adoption is a state, the creation and existence of which is determined exclusively by the state. Adoption
creates legal parental relations that do not depend on biological factors. It requires cessation of parental
rights on the part of biological parents regarding the child and the creation of a legitimate legal “Parent—
child” relationship with adoptive parents [3, 345].

In the Republic of Kazakhstan, the judicial procedure for establishing adoption (adrogation) is statutori-
ly provided. For the entire period of its application, a sufficient amount of adoption (adrogation) of children
cases was considered.

In connection with the change in marriage (matrimony) and the family legislation, as well as in order to
ensure the most complete protection of the rights and protected interests of minors in consideration of the
cases of adoption (adrogaion) of children in the courts, the Supreme Court of the Republic of Kazakhstan
adopted a regulatory decision of 12/22/2000 No. 17 “On some issues of application by the courts of legisla-
tion on marriage and family when considering cases of adoption (adrogaion) of children”. It contained the
directives about the issuers on adoption (adrogation) of children at that time. Later, it become invalid in ac-
cordance with the regulatory decision of the Supreme Court of the Republic of Kazakhstan dated March 31,
2016 No. 2 “On the practice of applying the laws of legislation on adoption (adrogation) of children”, which
is current today as of 30.09.2021.

Since 2012, in the judicial system of Kazakhstan, the production of minors transferred to juvenile
courts. In accordance with Paragraph 3 of Article 27 of the Civil Procedural Code of the Republic of Ka-
zakhstan: “Specialized inter-district courts on juvenile affairs hear and resolve over civil cases on disputes
over determination of the place of residence of the child; on determination of the procedure for communica-
tion between a parent with a child and the removal of a child who is with other persons; on determination of
the place of residence of the child when a child leaves the country for permanent residence with one of the
parents; on deprivation (restriction) and restoring parental rights; on adoption (adrogation) of the child and
his cancellation; on the sending of minors to special educational organizations or educational organization
with a special regime; on disputes arising from custody and guardianship (patronage) over minors; on the
establishment of paternity of a minor and recovery of maintenance; applications to restrict or deprive a minor
aged from fourteen to eighteen years of the right to independently dispose of his income; on the declaration
of a minor fully capable (emancipation); on the establishment of paternity and the recovery of maintenance
in percentage or fixed sum for the alimentation of the child; on reduction in the amount of alimony; on the
protection of labor, housing rights of minors; on compensation for harm caused by joint minors and adults,
including the participation of incapacitated or limitedly capable adults” [4]. Among all categories of civil
cases belonging to the competence of the permission of juvenile courts in the Republic of Kazakhstan, the
adoption (adrogaption) of the child and cancel have its own place due to the special status and the signifi-
cance of this institution in modern society.

Discussion

The Republic of Kazakhstan, as a legal democratic state in modern society, statutorily enshrines for
each citizen the constitutional right to protect his rights and interests from the state, which can be carried out
by any ways. So, under Paragraph 2 of Art. 13 of the Constitution of the Republic of Kazakhstan: “Everyone
has the right to judicial protection of his rights and freedoms” [1]. The minor persons are not an exception
and, therefore, this rule finds its direct confirmation in the internal family legislation of the Republic of Ka-
zakhstan. According to Article 67 of the Code of December 26, 2011 No. 518-1V “On Marriage (Matrimony)
and family”: “The child has the right to protect his rights and legitimate interests. The protection of the rights
and legitimate interests of the child is carried out by parents or other legal representatives of the child, and in
cases stipulated by the legislative acts of the Republic of Kazakhstan, the body carrying out functions for
care or trusteeship, the prosecutor and the court, as well as the internal affairs bodies and other government
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agencies within their competence” [5]. Undoubtedly, among all state bodies that can provide entities, includ-
ing minors, the necessary protection of their violated and disputed rights, freedoms and interests, the court
occupies a special place due to its status. The judicial authorities, first of all, perform a law enforcement
function through the relevant empowers on administration of justice. As V.A. Terekhin notes the “term” law
enforcement agencies “are collective, and to such bodies, of course, the court applies. Having a major legal
means — current legislation — and carrying out its main — human rights — function, courts, of course, pro-
tect the rights and freedom of citizens, the interests of society and the state” [6, 11-21].

As part of the implementation of state power, the court’s activities involve the establishment and re-
search of the facts that matter to the case; determining the norm of the material right to apply; making legiti-
mate and reasonable decision. The main purpose of the court in the law enforcement system is its compe-
tence for the implementation of justice, which manifests itself in direct consideration and permitting civil
cases through the laws of judicial forms.

According to Paragraph 1 of Article 1 of the Constitutional Law of the Republic of Kazakhstan dated
December 25, 2000 No. 132-I1 “On the Judicial System and Status of the Judges of the Republic of Kazakh-
stan”: “The judicial power in the Republic of Kazakhstan belongs only to the courts in the face of permanent
judges, as well as members of the jury involved in criminal proceedings in cases and procedure provided for
by law. Justice in the Republic of Kazakhstan is carried out only by the court. The publication of legislation,
providing for the transfer of exceptional powers of the court to other authorities is interdicted. No other or-
gans and persons have the right to assign themselves the powers of the judge or the function of the judiciary.
Appeals, statements and complaints to be considered in the procedure of legal proceedings cannot be consid-
ered or taken to control by any other bodies, officials or other persons” [7].

Khalikov K.Kh., as most of the authors who showed a special interest in the study of the «Justice» cate-
gory, sees it as “implemented in a special procedural form and with the obligatory requirement of compli-
ance with the special order by the courts for consideration and resolution of civil, criminal and other cases,
and the application of substantive law” [8; 15, 16].

The judicial form of the right, provided by the legislation of the Republic of Kazakhstan, of all possible
forms seems to be the most preferable and most suitable for the implementation of goals aimed at protection
and preservation of legal rights and interests of citizens.

Consideration of any case within the framework of civil proceedings occurs in a special regulated by
Civil Procedural Code of the Republic of Kazakhstan (CPC RK), that called the civil procedural form and
through consecutive stages, also provided by law.

The trial, being the central stage of the civil process, implies the realization and implementation of all
the main tasks of civil proceedings specified by the legislator in Article 4 of the Civil Procedural Code of the
Republic of Kazakhstan. These include “protection and restoration of violated or disputed rights, freedoms
and legitimate interests of citizens, state and legal entities, compliance with legality in civil circulation, en-
suring full and timely consideration of the case, promoting the peaceful settlement of the dispute, prevention
of offenses and the formation of a respectful relationship in society to the law and court” [4].

The opinion that exists in the doctrine of civil procedural law is generally recognized, which it is at the
stage of the trial that all the principles of civil procedural law are fully manifested, enshrined both in the
Constitution of the Republic of Kazakhstan and in branch-wise legislation. The significance of these princi-
ples is predetermined by Paragraph 2 of Art. 5 of the Civil Procedural Code of the Republic of Kazakhstan.
“Violation of the principles of civil proceedings, depending on its nature and materiality, leads to the reversal
of a court rulings” [4].

The procedure for adopting the child in the territory of the Republic of Kazakhstan is legally settled.
According to Art. 87 of the Code of the Republic of Kazakhstan “On Marriage (Matrimony) and Family”:
“Adoption is made by the court on the application of persons (person) who want to adopt the child. Consid-
eration of cases of adoption of the child is made by the court in the order of special production provided for
by the Civil Procedural Code of the Republic of Kazakhstan” [5].

Special production in the civil procedural law of the Republic of Kazakhstan is an independent view of
civil proceedings and, accordingly, provides for special rules for consideration of certain categories of civil
cases. The characteristic features of the specified type of civil proceedings in the first place, are the absence
of a dispute about the right between the subjects of these legal relations and the impossibility of applying the
claims of protection by them.

The civil procedural law regulates in detail all the stages of the trial of such a category of civil affairs,
as the cases of the adoption (adrogation) of the child.
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In accordance with Art. 35 of CPC RK “Civil cases of adoption are considered and permitted by the
judge alone, which acts on behalf of the court” [4].

As a general rule, provided in Paragraph 1 of Art. 19 of the Civil Procedural Code of the Republic of
Kazakhstan: “The trial of civil cases in all courts occurs openly. The judicial acts are announced publicly”
[4]. This provision indicates the legal consolidation of the principle of publicity in the domestic legislation of
the Republic of Kazakhstan. This principle implies not only the openness of the very proceedings, but also
the transparency and availability of all procedures implemented in the process of administration of justice on
civil cases.

The right to a fair trial is provided by one of the significant regulatory and legal acts of international
importance — the European Convention on Human Rights. Thus, Article 6 of the specified document reads:
“l. Each person has the right to determine his civil rights and duties or, when considering any criminal
charges imposed on him, for a fair and public proceedings of the case within a reasonable time, an independ-
ent and impartial court established on the basis of the law. The judicial decision is announced publicly, but
the press and the public may not be allowed for court sessions throughout the process or its part for reasons
of morality, public order or state security in a democratic society, as well as whether the interests of minors
or to protect the private life of the parties or — to the extent that this, according to the court, is strictly neces-
sary — under special circumstances, when publicity would violate the interests of justice” [9]. However, in
relation to the application of one of the main principles of civil procedural law — the principle of publicity,
the legislator still provided for dedicated exceptions. The specified withdrawal from the principle of publicity
suggests that the cases of adoption of the child is considered by the court in a closed court session. So, in ac-
cordance with the Law of the Republic of Kazakhstan dated December 20, 2021 No. 84-VII “On introducing
changes and additions to some legislative acts of the Republic of Kazakhstan on the improvement of civil
procedure legislation and the development of institutions of amicable and pre-trial settlement of disputes”
Part 2 of Article 19 of CPC RK was set out in the new edition: “In the closed court session, in accordance
with the law, consideration and permission are carried out, including the announcement of the decision con-
taining information that are public secrets, as well as cases of adoption of the child” [4]. Thus, the legislator
fixed in imperative order the regulation about application of this waiver regarding the principle of publicity,
which is used in civil proceedings in most cases and provided for a rule on the closed trial for the category of
civil affairs considered by us.

In accordance with Paragraph 1 of Art. 87 of the Code of the Republic of Kazakhstan “On Marriage
(Matrimony) and Family”, “persons participating in the adoption (adrogation) of the child cases” are manda-
tory:

1. Adopters;

2. Representatives of the body carrying out the function of custody or trusteeship;

3. Prosecutor [5].

In turn, Art. 314 of CPC RK, listing off the persons involved in the case, indicates: “The adoptive par-
ents (adoptive parent) and representatives of the body carrying out the function of custody or guardianship
themselves. In the necessary cases, it provides for the court the right to attract to participate in parents (par-
ent) or other legal representatives of the adopted child, his relatives and other interested parties, as well as
the child who has reached the age of ten years” [4], is not a mentioned prosecutor. In this case, the incon-
sistency of the norms of domestic legislation is obvious.

Based on the meaning of Article 314 of CPC RK, all the subjects that may participate in the considera-
tion and resolution of civil cases about the adoption (adrogation) of the child in the courts of the Republic of
Kazakhstan can be divided into two main groups. The first group should include those whose participation
on direct instructions of the law is mandatory or necessary. Namely, the adoptive parents (adoptive parent),
representatives of the body carrying out the function of custody or guardianship. In the event that the listed
persons do not appear at the court hearing, then the proper consideration of the case without their participa-
tion, as well as the decision of a legitimate and reasonable decision, is not possible. To the second group of
subjects, it is advisable to attribute those persons whose participation in the opinion of the legislator is con-
sidered as optional or facultative. Accordingly, the consideration and permission of the civil case on the
adoption (adrogation) of the child, as well as the rendering of a judicial decision without them, are possible.
These include parents (parent) or other legal representatives of the adopted child, his relatives, other interest-
ed persons, and the child itself, who has reached the age of ten years. Representatives of the second group
can be involved in participation in the case of the need. In practice, there were cases of consideration of civil
cases about the adoption (adrogation) of a child without the obligatory participation of persons assigned to
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the first group. However, here it should be noted that such a retreat could serve as a prerequisite for cancella-
tion of a judicial act, if it was a circumstance that contributes to incorrect permission. In our opinion, such a
retreat from the imperative rule, provided by the legislator, is risky and unjust and, in most cases, the cause
of incorrect permission of the case.

In this case, the judge already at the stage of preparation of the case for a trial has an obligation to re-
solve the issue of attracting representatives of this group of individuals to participate in the case because the
rights and interests of the adopted child will not to be violated. When considering cases of adoption
(adrogation) of children, the interests of the child will always be placed at the head of the corner. This is ex-
plained by the essence and purpose of the institution of adoption as the most priority form of the device of
children left without parental care.

The legal consequences of adoption in obligatory should be explained by the judge to biological parents
if they were brought to participate in civil law on adoption (adrogation) [10].

In the present period, all sorts of factors of modern reality affecting various spheres of society in gen-
eral, superimpose on their prints and on certain subjects of this society. They have a special influence on mi-
nor persons, which, by virtue of age and mental and physical immaturity, are more accessible and vulnerable
in all senses. The influence of factors, such as scientific and technical progress, the era of the Internet, the
publicly availableness of any information, the abundance of social networks, does not keep away from young
participants in public relations too. Therefore, today such definitions as acceleration and emancipation of
minors “sound familiar”. The child who reached the ten-year-old age today is a completely different child
compared to whom lived 50-70 years ago. The child who has reached fourteen years can well realize his ac-
tions, respond to their actions and sometimes thinking already as an adult. For this reason, the attitude of the
child who has reached the age of fourteen to the subjects whose participation in the consideration of civil
cases about adoption (adrogation) is mandatory, seems to us prudent and timely.

In this regard, the most correct, on our drafts, seems to see the vision of this issue, in particular, indicat-
ing the child to be adopted as a subject, the obligation of which in the case of adoption (adrogation) is imper-
ative, through the eyes of the Russian legislator. Thus, Article 273 of the Civil Procedural Code of the Rus-
sian Federation provides for the general rule that: “An application for adoption is considered in a closed
court session with the obligatory participation of adoptive parents (adoptive parent), a representative of the
custody and guardianship authority, the prosecutor, the child who has reached the age of fourteen, and in the
necessary cases of parents, other interested parties and the child itself aged ten to fourteen years™ [11].

Even more preferable and relevant in the context of the consideration of this aspect is similar to the
same norm provided by the Ukrainian legislator. In accordance with Paragraph 1 of Article 313 of the Civil
Procedural Code of Ukraine, “the Court considers the case of adopting a child with the obligatory participa-
tion of the applicant, the custody and guardianship authority or an authorized executive body, as well as a
child, if he is aware of the age and health status of adoption, with a challenge of interested and other persons,
the court recognizes the necessary interrogation” [12]. Given the above factors of modern reality, their influ-
ence on minor persons, a different age, under which the moment of physiological and mental cultivation of
children occurs, such a formulation of the law without specifying the age of the child capable of adoption
(adrogation) seems to be the most successful.

The feasibility of assigning a child to be adopted to the category of subjects for which obligatory partic-
ipation in consideration of cases of adoption (adrogation) is also based on the provisions of the Convention
on the Rights of the Child, adopted by General Assembly resolution 44/25 of November 20, 1989. In accord-
ance with Paragraph 1 and 2 of this article of this international legal act: “States-parties provide a child who
can formulate their own views, the right to express freely these views on all issues affecting the child, and
the opinions of the child pay due attention to accordance with the age and maturity of the child. To this end,
the child, in particular, is given the opportunity to be heard during any judicial or administrative proceedings
affecting the child or directly or through a representative or the relevant body, in the order prescribed by the
procedural norms of national legislation” [2]. In the domestic legislation of the Republic of Kazakhstan, this
rule was enshrined in Article 62 of the Code of the Republic of Kazakhstan “On marriage (Matrimony) and
Family”. Thus, the norm of this article reads: “The child has the right to express his opinion when solving in
the family of any issue affecting his interests, as well as be heard during any judicial or administrative pro-
ceedings. Accounting for the opinion of the child who has reached the age of ten years is obligatory, except
in cases where this is contrary to his interests. In cases stipulated by this Code, the bodies performing func-
tions for custody or guardianship, or the court may decide only with the consent of the child who has reached
the age of ten years and given in the presence of legal representatives” [5].
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In addition, Paragraph 7 of the regulatory resolution of the Supreme Court of the Republic of Kazakh-
stan “On the practice of applying the laws of adoption (adrogation) legislation of children” provides for the
following rule: “If the court comes to the conclusion about the feasibility of a survey at the court hearing of
the adopted child who has reached ten years to clarify his opinion on the issue under consideration, then the
court should first find out the opinion of the body that performs the function of custody or guardianship, so
that the presence of a child in court does not have adverse effects on him” [10].

The plenary meeting of the Supreme Court of the Republic of Kazakhstan in Paragraph 3 of its regula-
tory Decree of the Supreme Court of the Republic of Kazakhstan, No. 15 “On the application of legislation
by the courts in resolving disputes related to the education of children” provides that: “The survey should be
made in mind the age and child's development in the presence of a teacher and (or) psychologist, in a situa-
tion that excludes the influence of interested persons. At the same time, it is necessary to find out if the opin-
ion of the child is a consequence of the impact on him of one of the parents or other interested parties,
whether he is aware of his own interests when expressing this opinion and how he justifies him” [13].

In turn, Paragraph 5 of Article 77 of CPC RK reads: “In the production of procedural actions to deter-
mine the opinion of a minor child on the subject of the dispute who has reached the age of ten years, the par-
ticipation of the teacher and (or) of the psychologist must be obligatory” [4]. This provision indicates the
feasibility of participation, the significance and enormous role of teachers and psychologists in assisting mi-
nors, incl. during civil proceedings, when considering civil cases, in particular and cases of adoption
(adrogation) of the child. This again is explained by the fact that the child needs a special approach to him as
a subject participating in certain relations, due to his physical and mental immaturity, so that possible actions
are not carried out to him with harm.

When considering civil cases about the adoption (adrogation) of the child, there is no longer even the
slightest pressure on the child from parents or other interested parties. With this end in view, the law pro-
vides for the possibility of a survey at the court hearing and exactly a psychologist, like no other, can cope
with the goal at the proper level.

Based on the meaning of these norms, it is also seen to the feasibility of compulsory participation in the
court proceedings in the cases of adoption (adrogation) of a child of a teacher and (or) a psychologist and
legal consolidation of the rule about it in Paragraph 1 Article 314 of CPC RK.

Also, in the domestic legislation of the Republic of Kazakhstan, namely, Paragraph 7 of the regulatory
decision of the Supreme Court of the Republic of Kazakhstan “On the practice of applications by the courts
of legislation on adoption (adrogation) of children” was enshrined the rule involving a special approach to
the child, which for health reasons cannot be in court, where he appears as a person participating in the case.
“If a child who has reached the age of ten years cannot appear at the court hearing for health reasons (for ex-
ample, a child is a disabled person since childhood and is limited in movement), the court, taking into ac-
count the interests of the child, can find out his opinion regarding adoption at the place of his location” [10].

Another important point in the civil cases of the category under consideration is to obtain an agreement
to adopt a child from the statutory law. Thus, Article 95 of the Code of “On Marriage (Matrimony) and Fam-
ily”” outlines that “to adopt a child who has reached the age of ten years, his consent is necessary. The con-
sent of the child for adoption is established by the court in the presence of parents or other legitimate repre-
sentatives of the child, prosecutor” [5]. The specified norm is definitely imperative. Without obtaining the
consent of the child, adoption is in principle impossible.

In the science of civil procedural law, there are various opinions in this respect. For instance,
R.L. Murzin believes that “Specifically with the achievement of the ten-year-old age that the legislator binds
the ability of the child to consciously express his will and attitude to adoption, to understand its importance
in his own life” [14, 29-31]. According to A.l. Pergament: “For an independent decision of the issue, it is
necessary that the child’s consciousness has greater maturity. In this regard, it would be advisable to estab-
lish this age in 12 years” [15, 98].

Nevertheless, Z.Z. Aliyeva notes: “Why the age of the ten years was elected the decisive by the legisla-
tor? The development of the child is individually, based on which binding the ability to aware of what is
happening with the achievement of the ten-year-old age” [16, 102-107]. Based on the results of various so-
ciological polls of practitioners of psychologists, testifying to the ability of children to consciously express
their will about a possible adoption, she proposes to reduce the age of the child, the consent of which is re-
quired to adopt to seven years.
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Considering the above factors of modern reality that influence the various spheres of life in society, in-
cluding the development of minor persons involved in all types of social relations, the position of
Z.Z. Aliyeva is more logical, rather than the statements of her opponents.

Under the norms of international law, each child has the right to live and be brought up in favorable
conditions for him. This provision finds its legal consolidation in one of the main acts of international legal
importance — the Declaration of the rights of the child adopted by the UN General Assembly resolution
1386 (XI1V) of the UN General Assembly of November 20, 1959. It provides the Principle 2: “The child with
law and other means should be provided with special protection opportunities and favorable conditions that
allow it to develop physically, mentally, morally, spiritually and socially healthy and normal means and in
conditions of freedom and dignity. When publishing for this purpose, the laws should be the best way to en-
sure the interests of the child” [17].

Conclusions

Taking into the production of civil cases about the adoption (adrogation) of the child, the courts of the
Republic of Kazakhstan take on great responsibility, since it is in the process of a trial of such a category of
civil cases by making an act of justice within the framework of special production in the civil procedure, new
legal relations between the child and adoptive parents will be established. In such cases, especially all cir-
cumstances relating to the case should be investigated and studied in the most thorough way because the fate
of a minor person on the line. In the process of consideration and permission of a civil case on adoption
(adrogation) of the child, the court on the basis of the analysis of all the circumstances of the case should
make an assessment of evidence that will be subsequently based on a court decision on this case.

In each particular case, when identifying the subject of proving in a civil case on the adoption
(adrogation) of the child, the courts should be guided by the norms of international legal acts, the substantive
law on adoption (adrogation), and also take into account the judicial practice in this sphere. This will con-
tribute to an effective and rapid resolution of such disputes, minimizing the risk of incorrect resolution of
such a category of civil cases, as well as minimization of cases of advent of cases about adoption cancella-
tion. This should be the main task of the bodies of justice in the consideration and resolution of civil cases
about the adoption (adrogation) of the child in the civil proceedings of the Republic of Kazakhstan.

Consequently, currently legislation governing both the adoption (adrogation) procedure of children and
the process of consideration and permission of such cases by the courts of the Republic of Kazakhstan as part
of civil proceedings still needs a certain adjustment and improvement.

As part of the improvement of domestic legislation regulating the relations in the sphere of adoption
(adrogation) of children in the Republic of Kazakhstan, the authors proposed these suggestions:

1. To provide the current legislation on the consideration and resolution of civil cases about adoption
(adrogation) in the courts of the Republic of Kazakhstan with the norms of international legal acts.

2. In order to bring in uniformity of domestic legislation on the adoption (adrogation) of the child in the
courts of the Republic of Kazakhstan, to comply with the norms listed in Articles 77 and 314 of the Civil
Procedural Code of the Republic of Kazakhstan and Article 87 of the Code of June 26, 2011 No. 518-IV “On
Marriage (Matrimony) and Family” regarding the issue of the obligatory participation of teachers and psy-
chologists on cases involving minor persons, in particular adoption (adrogation) of the child cases.

3. In modern conditions, due to the unequal age, under which the physiological and mental cultivation
of children comes, it is also proposed to consider the possibility of compulsory participation of the most
adopted child who has reached the age of 10 years, as the persons participating in the case of adoption
(adrogation).
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JI.P. Onuesa

Kazakcran Pecniy0iMKachbIHBIH COTTApbIHAA 0aJ1a ackIpan ajay TypaJibl
icTep 00MBIHIIA COT TAJKbLIAYBIHBIH KeHOIP epeKieaikTepi

Ocsl 3eprTey meHo6epinae Kazakctan PecnyOnukachHBIH COTTaphIHAA KapaJlaThIH 0ana acklpar aiy Typalibl
ictep OOMBIHINA COT TANKBUIAYBIHBIH KeHOIp Mocenenepi 3epaeneHAl. ABTOpiap a3aMaTTBIK COT iCiH
JKYprisyze 6ana acelpan any Typaibl icke KaThICATBIH alaMapIbIH KypaMblHa Tanaay jkacaiasl. [Iki yiTThIK
3aHHaMaZa Ke3JenreH Oaja acelpanm aly Typalbl a3aMaTThIK ICTep/i Kapay »>KoHe IIenry Ke3iHje
CYOBEKTIIEP/IIH COT TANKbUIAYbIHA KATHICY MiHIETTINIriHEe OaliIaHbICThI €Ki HeTi3ri caHat Kapanabl. Conmaii-
aK Peceil ®enepaunsicbl MeH YKpauHaHBIH 3aHHAMAJBIK aKTUIEPIiHIH yKcac epexeNiepiHe CalbICTHIPMAIb
Tangay okyprizinai. JKorapeima atanmFaH Mocerneniep OOMBIHINA OKTPHHAIBIK JEPEKKO3IEpIeri opTypii
FBUIBIMH Ke3KapacTapFa Haszap ayAapbuiibsl. ABTOpIap Kasipri yakpITTa Oana acelpanm any Typajbl icTep
OOMBIHIIIA COT TaJKBUIAYbIHA KATBICTHI KeWOip Mocenenep OOWBIHINA ilKi 3aHHaMa HOPMAaJIapBIHBIH Oenrini
0Oip coiikeccizairi 6ap ekeHiHe Ha3ap aynapraH. Kazakcran PecryOnmKkachIHBIH cOTTapbIHIa Oaia ackIpar airy
Typassl icTepi Kapay TOpTiOiH periaMeHTTeHTIH KYKBIKTHIK HOpMajapra Tanaay Kypriziiagi. byn FeuteiMu
KYMBICTBIH 9[TiICHAMAJIBIK HETI31H TUATCKTHKAIBIK, KYHETiK, CaabICTRIPMAIIbI-KYKBIKTBIK, HOPMATHBTIK KOHE
Oacka ja OiiM omicTepi Kypaitasl. KaTbIHACTapAbIH OCBI CalaChIH PETTEHUTIH HETI3T XaJbIKapalbIK-KYKBIKTHIK
aKTiJIepiH HOpMaapbl Ha3apra ajbiHFaH. COHBIMEH KaTap achlpaml ajbIHAThIH OallaHbIH KeiCIMIH aly/bIH
MaHBI3IBUIBIFBI TYpaJIbl MOceJIe erKel-TerKeili KapairaH. [Tegarorrep MeH NMCHXOJIOTTap/IbIH, COHMal-aK 10
JKacka TOJFaH OallaHBIH ©31H achlpam ajly Typaibl icKe MIHIETTI TYple KaThICy MYMKIHMIrl 3epTTemi.
Kaszakcran PecriyOnukacbiHna Oana acwlpan any cajachbIHAAFbl KaThIHACTAP/Ibl PETTEHTIH ilIKi 3aHHAMaHBI
KETUIIpy meHOepiHae Oaa ackIpan aixy Typalbl a3aMaTThIK ICTep/i Kapay MpoleciHAe TYIHIAWTBIH Oenrii
Oip mpobIeManap sl MeNry KoJIIapbl YCHIHBUIFaH.

Kinm coe30ep: 6ana acwipan any, 6ana KyKbIKTapbl, 0aa acbIpan anylbl, achkIparn ajubslHFaH Oana, 6ana acepan
aly Typajibl 3aHHaMa, 6ajia ackIpan aty Typajibl a3aMaTThIK icTep.
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JI.P. Anuesa

HexoTopbie 0cO0eHHOCTH CyAe0HOr0 pa3doupaTebCTBa M0 J1eJ1aM
00 ychiHOBJIeHNH (YaouepeHun) pedeHka B cyaax Pecnyoiamkn Kazaxcran

B pamkax HacTosIIero nccieoBaHus N3y4eHb HEKOTOPBIE BOIPOCH CyIe0HOT0 pa3oHpaTenbeTBa 1Mo JiejIaM
00 ychIHOBIICHUH (ymouepeHnn) pebeHka, paccMaTpuBaeMbIX B cyaax Pecnyonuku Kasaxcran. ABTopsl moa-
BEpraioT aHaJHM3y COCTaB JHMIL, YYAaCTBYIOIIUX B Jefie 00 YCHIHOBICHHHU (YZOUepeHHH) peOeHKa B TpaXkIaH-
CKOM CYOIIPOM3BOACTBE. PacCMOTpEHBI [iBe OCHOBHBIE KaTETOPUH CyOBEKTOB B 3aBUCHMOCTH OT 00s13aTeNb-
HOCTU HX Y4acTHsl B CyJeOHOM pa3OHUpaTelbCTBE MPH PACCMOTPEHHU M Pa3pelIeHHH TPaXJAHCKHX JeNl 00
YCHIHOBJICHHH (yIOUepeHnH) peGeHKa, IpeJyCMOTPEHHbBIE BO BHYTPEHHEM HAI[HOHAIBLHOM 3aKOHOAATENbCT-
Be. Taxke NpoBeIeH CPaBHUTENBHBIH aHAIN3 aHAIOTHYHBIX MOJIO)KEHMI 3aKOHOJATeNLHBIX akToB Poccmii-
ckoit deneparyy 1 YKpauHbL Y A€ICHO BHUMaHUE Pa3INYHBIM HAyYHBIM BO33PEHHSIM, HMEIOIINMCS B JJOK-
TPUHAIBHBIX HCTOYHHKAX 110 YKa3aHHBIM BEIIIE BOIIPOCaM. ABTOpaMH 0OpallieHo BHUMaHHE Ha TO, UTO Ha ce-
TOAHSIIHAI MOMEHT MMeeTCs OIpe/ieNIeHHOe HECOOTBETCTBHE HOPM BHYTPEHHET0 3aKOHOJATEIbCTBA IT0 He-
KOTOPBIM BOIIPOCaM, KacarmoUIMMCs CyAeOHOTO pa3OHpaTenbeTBa Mo JesaM 00 YCHIHOBJIEHUH (yIOYEepeHUH)
pebenka. IIpoBeneH aHanM3 INPABOBBIX HOPM, PErNAMEHTHPYIOIIUX IOPSIOK PAacCMOTPEHHUs el 00
ychIHOBIIeHHH (yHouepeHnn) pederka B cyaax PecryOmuku Kasaxcran. MeTonoI0rn4eckyro OCHOBY JaHHOU
HaY4YHOH paOOTHI COCTABHIIM JUAJICKTUYECKUI, CHCTEMHBIH, CPaBHUTEIbHO-TIPABOBOM, HOPMATHBHBIA U MHBIC
MeTOJbI 1To3HaHWs. [IpHHATEI BO BHUMaHHE HOPMBI OCHOBHBIX MEXKIyHapOJHO-TIPABOBBIX aKTOB, PEriaMeH-
THPYIOIINX JaHHYIO cdepy oTHomeHuil. Kpome Toro, moapoOHO pacCMOTPEH BOIPOC O BaXKHOCTU HOJIyde-
HMS cornacus peOeHKa, IOUIeKAIEero YChIHOBICHHIO. MceneoBaHa BO3MOMKHOCTD 00SI3aTENBHOTO YyUacTHs
B Jiesie 00 yChbIHOBJICHHHU (yIOuepeHnH) peOeHKa MejaroroB M IICHXO0JIOroB, a TaKkke caMoro pebeHka, 10c-
turmero Bo3pacta 10 metr. B pamMkax cOBepIICHCTBOBAHMS BHYTPEHHETO 3aKOHOIATENIBCTBA, PETYIHPYIOIIETO
OTHOIICHHUS B cepe ychHOBIeHUs (yaouepeHus) aereil B PecmyOnmke Kazaxcran, nmpeanokeHsl MyTH pelie-
HHS OTIPEICNICHHBIX PO0IIeM, BO3HUKAIOIINX B MPOIECCE PACCMOTPEHHMS TPAXKIAHCKUX €T 00 yCHIHOBICHUN
(ymouepennn) peOeHKa.

Kniouesvie cnosa: ycwHoBnenue (ynouepenue) pebeHka, npaBa peGeHKa, YCHIHOBUTENb, YCHIHOBJICHHBIN,
3aKOHOJIATENILCTBO 00 YCHIHOBJIEHHH (YIOUYEPEHUH), TPAXKIAHCKHE Je1a 00 YCHIHOBIEHHH (yIOUYEPEHUH) pe-
OcHKa.
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