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K Bompocy o (popme 3aBemanus no 3akoHoaateabcTBy Pecnyoanku Ka3zaxcran
U 3apy0e:KHbIX CTPAH: CPABHUTEIbHO-NIPABOBOIM aHAJIN3

Bompoc o ToM, B kakoif mpaBoBoii (opMe Ha CEroJHAIIHUH JIeHb BO3MOXKHO COCTABHThH PaclOpsDKEHHE Ha
ciryqail cMepTH, 0OyCJIOBIHMBAET MpEAMET JaHHOTO MCCIefoBaHMs. [Ipn ImoMonM CpaBHUTEIHHO-IIPABOBOTO
MeToJia ObII OCYIIECTBIICH aHAlN3 CYIIECTBYIOIISH 3akoHOomaTenpHON 6a3bl PecrryOmnkn KaszaxcraH, BKiro-
Yasi HCCIIe0BaHIe aKTOB MEXyHapOIHOTO 3aKOHOAATENECTBA B cepe HacIeJCTBEHHOro npasa. Kpome To-
ro, aBTOPOM IPOBE/ICH aHAJIN3 HAINPABJICHUH Pa3BUTHS COBPEMCHHBIX MEXIYHApPOIHBIX MHULIMATHB B chepe
MPaBOBOTO PETYIHPOBAHUS HACIEIOBAHHA MO 3aBEIIAHUIO, a TAK)KE PACCMOTPEHBI MPEATIOKEHUS TI0 COBEP-
IMIEHCTBOBAHHIO Ka3aXCTAHCKOTO 3aKOHOJATENbCTBA B 00JIACTH PacHIMPEHHs JOIMyCTHMBIX (POpM 3aBeIaHMsI.
Bricka3zaHo mpeasioxkeHne O BBEJCHHM B JIEHCTBYIOIIEE 3aKOHOAATENbCTBO PecyOnuknu Kaszaxctan HOpMBI,
JIOIYCKAIOIIeH CoCcTaBIeHHE 3aBeIIaHns B popMe BHIE03aricH. ABTOPOM OIPE/IENICHBI IIOHSATHE, OCHOBHBIS
BU/BI U (DOPMBI 3aBEIIaHNs, HCCIIEN0BAHbI OCOOEHHOCTH (OpM 3aBeIaHus B 3aKOHOAATENECTBE Pecrybmmku
Kazaxcran, ctpan CHI' u psge npyrux crpaH. B crathe ycraHOBI€Ha HEOOXOAMMOCTH JAJIBHEHIErO
COBEpIICHCTBOBAHMS Ka3aXCTAHCKOTO 3aKOHOJATENbCTBA B OOJACTH pACIIMPEHHS JOMYCTHMBIX (GopM
3aBemanua. Ha ocHoBe aHanm3a neiicTByromiero 3akoHoaatensctBa PecnyOnuku Kazaxcran, ctpan CHI u
psioa OPYTMX TOCYIapcTB aBTOP NMPUXOAUT K BBIBOJY, YTO YCTaHOBJICHHAs 3aKOHOM ()OpMa H3JIOKEHUS
BOJICH3bSABJICHHUS 3aBeLIaTeNsl SBISIETCS HEOCIIOPHMOM Oe3yCIOBHOM rapaHTHEHl MCHOJIHEHHS ero Boiau. B
HPAaKTHYECKOM acIeKTe JaHHOE HCCIIEIOBaHHE NPEACTABIsIET MHTEPEC Ul IOPHCTOB, NPAKTUKYIOWUX B cde-
pe TPaxJTaHCKOTO MPaBa, a TAKKe MEKITYHAPOIHOTO YaCTHOTO IIpaBa.

Knrouegvie cnosa: HacneICTBEHHOE 1IpaBoO, 3aBCLIAHUEC, Q)opMa 3aBCllaHusA, HOTapUaJIbHOC 3aBCLIAHUC,
3aKpBITOC 3aBCUIaHUC, CEKPETHOC 3aBCIHIaHNE, COBMECTHOC 3aBCIIaHUE CYIIPYTOB, '{pe3BBI'{aI71HOC 3aBCIIaHUC,
JJICKTPOHHAasA ¢)opMa 3aBCIaHusA.

Bseoenue

Bonpockr HacnencTBeHHoro mnpasa B PecnyOnmnke Kazaxcran craHOBsTCsSI Bce 0osiee aKTyalbHBIMH C
MEPeXo/IOM Halleld CTpaHbl K PHIHOYHOW OJKOHOMHKE, IPOBEICHHEM KapJIWHAIBHBIX COIUAIBHO-
SKOHOMHUYECKHUX PeopM, pa3BUTHEM UHPOPMAIIMOHHBIX TEXHOJIOTHH, udpoBHu3aueli 00ECTBCHHOMN K13~
HA. C yCTaHOBJICHHUEM CBOOOIBI MPEIITPUHUMATEIBCKON NEITEILHOCTH KPYT OOBEKTOB YaCTHOH COOCTBCH-
HOCTH I'pakJlaH 3HAYUTEILHO PACIIIUPUIICS, YTO TIPUBEIIO K POCTY 3aMHTEPECOBAHHOCTH K Cy/Ib0e MMYIIIeCTBA
B Ka3zaxcTaHCKoM oOmiecTBe. COBpEeMEHHOE 3aKOHONATENILCTBO KazaxcTaHa HE OrpaHWYHMBAET TPaXKITaHWHA
HU B KOJIUYECTBE, HU B CTOMMOCTH, HH B COCTaBE HAKOILICHHUS MMYIIECTBA, YTO IMO3BOIHIIO C(HOPMUPOBATH
HOBOE OTHOIICHUE Ka3aXCTAaHIEB K CBOEMY UMYIIECTBY B CIy4ae CMEPTH M BO3pACTAIONICH POJIM HHCTUTYTA
HACIIeIOBaHUS TI0 3aBElIaHUI0. BO3MOXHOCTh OMNpeAenTh CyAp0y UMYIIECTBa B CIIydae CMEPTHU SIBIISETCS
BayKHEHIIIEH TapaHTHel 3aluThl 9YacTHOW coOCTBeHHOCTH. OUH M3 BO3MOXKHBIX CIIOCOOOB PAaCHOPSIUTHCS
MOCMEPTHO CYABOON UMYIIECTBA TI0 CBOEMY YCMOTPEHHIO €Iie TP KU3HU — 3TO 3aBElIaHue.

*Aemop-roppecnondenm. E-mail: akuka007@mail.ru

Cepus «[lMpaBo». Ne 2(102)/2021 85


https://doi.org/10.31489/2021L2/85-96

A.A. Hykylesa

PuMmckue IMBHIMCTHI BHECIN 3HAYUTENbHBINA BKIIaA B (POPMHUPOBAHUE MHCTUTYTA HACIIEAOBAHMUS T10 3a-
BEIIaHUI0. MHOTHE [T0JIOXKEHNUs, pa3paboTaHHbIE PUMCKUMU [IUBUIMCTaMM, ObUIM BOCIIPUHSITHI APYTHMU IIO-
KOJICHUSIMU M OCTAIOTCSI OCHOBOIIOJIAraloIMMH 10 CEH IEHb.

Hacnencrsennoe 3akoHonatensctBo crpad CHI' m psima apyrux cTpaH, HECMOTPS Ha BCIO CBOIO KOH-
CEpPBATUBHOCTH, B TIOCIICIHHUE TOJBI XapaKTepu3yeTcs TeHACHINEH COMMKEeHNs N YHU(PUKALIUH, YTO TPOSB-
JSIeTCSl B PAaCIIMPEHUH HACJICACTBEHHBIX MIPAB U YBEIWYEHHUHU MEPEUHs JAOIMyCTUMBIX (opM 3aBemanus. Tak,
16 anpens 2019 r. npouua ceccust MexmapaaMeHTCKON accaMmbiien rocyaapcts-yuyactoukos CHI', Ha koTo-
poii Ob11 puHAT MoaenbHblii 3akoH «O mpaBe HaciaegoBaHus» [1]. Takas mepa, Mo MHEHHIO pa3pabOTUH-
KOB, TI03BOJIUT MaKCHUMalIbHO TapMOHHM3MPOBATh HACIEICTBEHHOE 3aKOHOAaTenbcTBO B crpaHax CHI™ u 06-
JIETYUTH PEATH3AIUIO HACICICTBCHHBIX MPaB IPaKIaH B 3THX TOCyaapcTBax [2].

AHanu3 3apy0eXHOTO M OTEUECTBEHHOTO 3aKOHOJATENIbLCTBA O HACIEIOBAHUU CErONHS (POKYCHPYETCS
Ha MHOTHX BOTIpOcax B 3Toi obnactu. C Hamrel TOYku 3peHHsI, He0OX0AMMO 00paTUTh BHUMAaHWE Ha OJTHY U3
HauOoJiee CIOPHBIX MPOOJIEeM HAcJEICTBEHHOTO NpaBa — BO3MOKHOCTh M IIEPCIIEKTUBBI PACUIMPEHUS J0-
MYCTUMBIX ()OPM 3aBELIAHUS B Ka3aXCTAHCKOM IPayKIaHCKOM 3aKOHOIATEIILCTBE.

Lenp HpIHEMHEH pabOTHI 3aKII0YACTCsl B IPOBEJACHUN KOMILJIEKCHOTO MPAaBOBOTO aHaM3a HOPM Tpaxk-
JAHCKOTO 3aKOHOJATENILCTBA O JOMYCTHMBIX (opMax 3aBemanus B Kasaxcrane, B ctpanax CHI™ u psze ro-
CYAapCTB JAIBLHETO 3apyOesKbsi, yCTAHOBICHUN MX MIPABOBBIX OCOOCHHOCTEH U pa3paboTKe MpeIoKEHUN 10
COBEPILEHCTBOBAHUIO Ka3aXCTAHCKOTO 3aKOHOJATENHCTBA B O0JIACTH PaCIIMPEHUs JOMYCTHMBIX (OpM 3aBe-
LIaHUA.

Jlns peann3anyy Ha3BaHHOH BBIIIE LEJTN OBUTH MTOCTABIICHBI 3a/1aUH:

— IPOaHAIM3UPOBATh MOHATHE HACIETOBAHMS 10 3aBEIAHUIO B Ka3aXCTAaHCKOM 3aKOHOJATEIbCTRE;

— TIPUBECTH OOIIYI0 XapaKTEPUCTHKY OCHOBHBIX ()OpPM M BHIOB 3aBEINAHMS B 3aKOHOAaTeNbcTBe Pec-
myonukn Kazaxcran, crpan CHI u psima npyrux cTpas;

— HCCIIeAOBaTh OCOOCHHOCTH JOMYCTHMBIX (popM 3aBemanus B 3akoHoAaTenscTBe PecryOnuku Kazax-
ctaH, ctpad CHI" u psna npyrux crpas;

— paccMOTPETh MPEUIOKEHHS [0 COBEPILICHCTBOBAHUIO Ka3aXCTAaHCKOI'O 3aKOHOJATEIbCTBA B 00JacTu
pacupeHus AOMYCTUMBIX (JOpM 3aBeIaHMs.

Memoow u mamepuaist

Jannoe mccnemnoBanue OazupyeTcsl Ha aHannu3e paboT rpakJaHCKOMY 3aKOHOAATEIhCTBY PecmyOmnku
Kazaxctan u ctpan CHI', sBisrommxcs OCHOBHBIMH aKTaMH B cepe HacIeIOBaHHUS IO 3aBemaHuto. Mc-
MOJIb30BAaHHBIE B JAHHOM HCCJEIOBaHUU TPyAbl yueHbIX cTpan CHI' mo BompocaM COBEpIICHCTBOBAHUS 3a-
KOHOJIaTeNIbCTBA B 00JaCTH pacUIMpEeHUs AOMYCTUMBIX ()OPM 3aBEIIaHWsl HEOJHO3HAYHBIC, BHI3BIBAIOT HIC-
KYCCHH U JTAIOT BO3MOXHOCTH MPOCIEIUTh TUHAMHKY pa3BUTHS pedopM B 00JaCTH HACIETOBAaHUS TI0 3aBe-
LIAHUIO.

[Ipu moMoImu cpaBHUTEIHHO-TIPABOBOTO METOAA OBUT OCYIIECTBIICH aHAIN3 3aKOHOATEIILHBIX NU3MEHE-
HUH B CYIIECTBYIOIIEM HOPMAaTHBHO-IIPABOBOM IIOJIE, TEHICHIIMI B 00JaCTH HAyYHBIX WCCIEJOBAHUN, HHTE-
Tpalliil HAyYHBIX MW B 3aKOHOJATENbHBIE HOPMBI, a TAaKXKe JIaH MPOTHO3 BEPOSITHBIX M3MEHEHHH B cdepe
HACJICJIOBAHUS TI0 3aBEIIaHUI0. AHAIHN3 CYMIECTBYIONIEH 3aKOHOMATEIIEHON 0a3bl BKIFOYACT HUCCIICIOBAHUC
aKTOB MEXIYHAPOAHOTO 3aKOHOJATENHCTBA C TOUKH 3PEHHS €0 MPaKTHIECKOTO MPUMEHEHHS, TPEUMYIIIECTB
Y HETIOCTAaTKOB.

Pesynomamoi

HacnenoBanue mo 3aBemanuio 3akpemieHo B 1. 1 cT. 1046 I'paxmanckoro kozaekca PecnyOmuku Ka-
3axcraH (naiee — 'K PK) [3], re 3aBemmanue — 3TO BRIpaXKEHHUE BOJIA TPAKIaHUHA PACTIOPSKATHCS CBOUM
MMYIIECTBOM B ClTydae CMepTH. MIcxos n3 aHanm3a NpUBEACHHON HOPMBI, CIICIYET, YTO 3aBEIIaHUE SBISCT-
Csl TICJICHANIPABIICHHBIM BBIPAYKCHUEM BOJIM TPaKJIaHWHA. B OTIIMYme OT OOBIYHON OJTHOCTOPOHHEH CICIIKH,
3aBellaHue UMEET ONpeJielieHHbIe 0COOEHHOCTH. Tak, il BOSHUKHOBEHUS TIPABOOTHOIICHHUS 10 3aBEIIaHUIO
HE00XO0JMMO U JOCTATOYHO BOJIEMIBSIBICHUE OJTHOTO JIUIIA, KOTOPOE HE MOPOKIAEeT HUKAKUX NpaB U 00s3aH-
HOCTEH JIJIsi caMoTo 3aBematens. Jaxke 00sS3aHHOCTh XpaHUTh TallHY 3aBelaHUs, BO3JIOKCHHAS Ha OTpee-
JICHHBIX JIMII, HE PAaCIpOCTPaHIETCS Ha 3aBeINaTelIsd, TaK KaK TailHa 3aBellaHHus BaXKHA TOJBKO JIT HETO U B
ero mHTEpecax [4; 126], COOTBETCTBEHHO 3aBeIIaTeh CaM pEIlacT pasrjamiaTh WX HE pasriamarh TaliHy
3aBemianus [4; 126].

Jlist mocTrKeHHsT CBOEH T1eNT PACIIOPSHKCHHE 3aBEIATENs B OTHOIICHUN CYILOBI 3aBEIIAHHOTO UMYIIIE-
CTBa JOJDKHO OBITh BBIPXKEHO B OTIPE/IETICHHOMN, YCTaHOBIEHHOH 3akoHOM ¢opme. Bompoc o hopme coctas-
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JICHUS 3aBEIIAHUS SBISETCS KpaiiHe Ba)KHBIM, TaK KaK OT COOJIFOJICHUS MM HECOOJIOJICHUS YCTaHOBJICHHOM
(hOpMBI 3aBUCHT AEHCTBUTEILHOCTD WM HEACHCTBUTEIIEHOCTD 3aBEIIAHMS.

KoHeuHo, TpaauinoHHbIC B3TISIBI BCE €lle MPeodaaloT B 3aKOHOAATENILCTBE M CyeOHON TPaKTHKE
oonpumHcTBa rocygapcts CHIT (PecnyOnuka Kazaxcran, Ykpauna, Poccuiickas @enepanust, Keiproizckas
Pecmryonmka, Peciy6mmka benapych, Pecrryonuka Y36ekucran, Peciybnmka TamkukucTan).

3aBemnanue JOMHKHO OBITH COCTaBICHO B MUCHMEHHOW (popMe M HOTApHAIBHO 3aBEPEHO C YKa3aHUEM
MecCTa, AaThl U BPEMEHH €ro COCTaBJICHHS W MOAMKCAHO COOCTBEHHOPYUYHO 3aBemiaresneM. Haamexare co-
CTaBJICHHBIMH 3aBEIIAHUSMH SBISIIOTCS HOTAPHAIBHO YAOCTOBEPCHHBIC 3aBEUIAHMS U 3aBCIIaHUS, IIPUPAB-
HEHHBIE [3] K HOTapuaIbHO yIOCTOBEPECHHBIM. Tak, €Clii 3aBemareib 110 MPUINHE HHBATUIHOCTH, O0JIe3HN
WJIA HETPAMOTHOCTH HE MOXET COOCTBEHHOPYYHO TOJIIMCATh 3aBellaHie, OHO MOXET I10 €0 MpockOe ObITh
MOJMMCAHO B MPUCYTCTBUU HOTApHyca WIH WHOTO JIMIIA, yIOCTOBEPSIIOIICTO 3aBellaHue, IPYTHM TPaKIaHu-
HOM C yKa3aHHEM IMPHYHUH, TI0 KOTOPBIM 3aBelaTelb He MOT COOCTBEHHOPYYHO IOJINUCATh 3aBelaHue (CT.
1050 I'K PK) [3].

B Poccun k HOTapuanbHO 3aBEPCHHBIM 3aBEUIaHUSIM TIPUPABHUBAIOTCS: 1) 3aBellaHus TpaXkliaH, HAXo-
JSIIIUXCS HA JICYCHUU B OOJILHUIAX, TOCIIUTANIAX JPYTUX MEAMIIMHCKUX OPTaHHU3AIUAX B CTAlMOHAPHBIX yC-
JIOBHSIX MJTM TIPOXKMBAIOIIMX B IOMax MPECTapeNbiX U MHBAJIUIOB, yIOCTOBEPEHHbIE TTIABHBIMU BpadaMHU, UX
3aMECTUTEIISIMU 110 MEJIMIMHCKON YacTH WM JCKYPHBIMU BpadaMd 3THX OOJBHUIL, TOCIHTAICH M JPYTHUX
MEUIIMHCKUX OpraHW3alliii, a TaK)Ke HadaJbHUKaMH TOCHUTAJICH, JUPEKTOpaAMH WIH TIaBHBIMU BpayaMu
JIOMOB ISl TIPECTapesblX U MHBAIMIOB; 2) 3aBEIIAaHUs TpakKJaH, HAXOMSAIINXCS BO BpeMs IUIaBaHUA Ha Cy-
Ilax, TuraBaromux moj I'ocymapcTBeHHBIM ¢uiaroM Poccuiickoit @enepalini, yIOCTOBEPECHHBIE KallMTaHAMHA
ATUX CYJOB; 3) 3aBEIIaHUs TPak[IaH, HAXOSAIIUXCS B Pa3BEIOYHBIX, aPKTHUCCKUX, aHTAPKTUYCCKUX WU
JIPYTUX TOAOOHBIX AKCIEANIUAX, YIOCTOBEPEHHBIE HAYaJIbHUKAMHE JTHX IKCHEIUINI, POCCUHCKNX aHTapK-
TUYECKUX CTaHIIMI MM CE30HHBIX MOJIEBBIX 0a3; 4) 3aBenIaHus BOSHHOCTYXAIIUX, & B yHKTaX JUCIOKAIIH
BOMHCKHUX YacTeH, IJie HET HOTAPHYCOB, TAKXKE 3aBEIIaHUs PaOOTAIOIIUX B ATHX YACTAX TPAXKIAHCKUX JIHII,
YJICHOB UX CEMEH M YJICHOB ceMell BOCHHOCTYKALIMX, YAOCTOBEPEHHbIE KOMAaHAWPAaMH BOMHCKUX 4acTew;
5) 3aBemIaHus Tpak[aH, HAXOAAIIUXCA B MECTaX JIUIICHHS CBOOOIBI, YAOCTOBEPEHHbIE HAYATbHUKAMU MECT
mumenus cBoooxsl (ct. 1127 I'paxkganckoro konekca Poccuiickoit @enepannn — ganee [K PO) [5].

VYcrHas dopma 3aBelaHMs HEU3BECTHA KaK Ka3aXCTAHCKOMY 3aKOHOIATEIbCTBY, TaK U OOJBIIMHCTBY
ctpan CHI', mpu 3TOM OHa 3aKOHOJATENHHO 3aKperieHa B pse CTpaH JallbHETro 3apy0ekbs, Takux Kak Ku-
tarickas Hapomnas PecnyOnuka, IllBetinapckas Koudeneparus, ®deneparuBnas Pecnybnmka I'epmanus,
Benrpust, U3pauns, Pecriy6nuka [onbina u nekotopsie mwratsl CIIA [6; 38, 39].

AHanu3 3aKOHOAATENhCTBA O HACIENOBAHMHM YKA3aHHBIX CTpPAH IMO3BOJIMJ BBIBECTH OOIIWE IJISl 3THUX
CTpaH XapakKTEPHBIC YEPTHI YCIOBUU NMPUMEHEHHUS YCTHOH (OpMBI, Takue Kak: 1) o0s3aTenbHOe HATUIHC
Ype3BBIYAHBIX OOCTOATEIBLCTB; 2) MPUCYTCTBHE CBUAETEINEH; 3) HEBO3MOKHOCTh COCTABIICHUS 3aBEILAHUS Y
HOTapuyca; 4) KpaTKOCPOYHOCTh TaKOTO BUA 3aBEIIaHUs; 5) MPHU NMPEKPAIICHUH YPe3BBIYANHBIX 00CTOS-
TEJIHCTB HEOOXOMMOCTh COCTABIICHHUS 3aBEIIaAHNS B TPAIUIIMOHHON (hopMe.

[IpaBonpuMeHUTENBHAS PAKTHKA IPUMEHEHUsT YCTHOW (DOPMBI 3aBEIaHUs B 3TUX CTpaHaX MMOKa3bIBa-
€T 10CcTaTOuHYI0 3 (PeKTUBHOCTD 3TOH (HOPMBI, HOCKOJIBKY OHAa YYUTBHIBAET BCE BO3ZMOKHBIEC OCOOBIE U Upe3-
BBIYaitHBIC 00CTOsATENRCTRA [7; 41].

I'paxxnanckuil kojekc Poccuiickoit deaepaiiuu JONMyCKaeT COCTABICHUE 3aBEUIaHUs B YPE3BbIUANHBIX
00CTOATENhCTBAX, TPaBJa, B OTIMYKE OT PACCMOTPEHHBIX BBIINIE CTPaH, TOJHKO B MPOCTONH MUCHMEHHOMN
¢dopme (ct. 1129 'K PO) [7]. AHanu3 naHHOW HOPMBI ITO3BOJIIET OTMETUTh, YTO POCCUHUCKUN 3aKOHO/IATENb,
B IIEJIIX CBEACHHUS K MHHUMYMY BO3MOYKHOCTH HapyIIEHUS MpaB HACIECTHUKOB, OUYEPTHI KPYT YCIOBHH, He-
00XOAUMBIX [T MPU3HAHKA JAHHOTO 3aBeUIaHus: 1) yrpo3a ®Hu3HH; 2) HEBO3MOKHOCTH COBEPIINTH 3aBella-
HUE B MPEAYCMOTPEHHBIX 3aKOHOAaTeNbcTBOM PO dopmax (1. 1 cr. 1129 'K P®D) [5]. 3acnyxuBaeT BHUMA-
Hus TOT (akt, uTo HOpMEI ' K P® He comepkaT TOYHOTO OMpEACIICHUS «UPE3BBIYAHBIX 00CTOSTEIHCTBY,
IIpU KOTOPBIX [6; 165] *u3HM Haciemodarels yrpokajga OMacHOCTh; 3) COOCTBEHHOPYYHO HANHCAaHHOE U
MOJNMCAaHHOE 3aBellanue; 4) MPUCYTCTBHE IBYX CBHUJIETEJCH; 5) COBMECTHBIE 3aBEIIaHUS CYNPYroB HE MO-
T'yT OBITH COBEpIIICHBI B UpE3BbIUANHBIX 00CTOsATEIbcTBAX. HecobmroneHre 3Toro TpeboBaHus BIICUET HEJeH-
CTBUTEIHHOCTH YKa3aHHBIX 3aBemanui (1. 4 ct. 1129 'K P®D) [5].

[IpoBoas aHanmu3 AaHHONH HOPMBI, XOTEJIOCH ObI OOPaTUTh BHUMaHKE Ha TOT (akT, uto cT. 1127 'K PO
HE COACPKHT YyKa3aHWs Ha WUICHTH(UKAIMIO JTHYHOCTH CBHjcTeNel. CBHIETENSIMU MOTYT OBITH TOJBKO
JUIa, COOTBETCTRYIOMME 1. 2 cT. 1124, cOOTBETCTBEHHO BO3HHMKAeT Bompoc: «Ecian B MOMEHT BO3HUKHOBE-
HUS Ype3BbIUAIHOTO OOCTOSTENHCTBA BMECTE C 3aBelaTesieM OyAyT HaXOIUTCS MajloJeTHUE, HETPaMOTHBIE
MO0 TOTEHIMATBLHBIC HACIEIHUKH, TO 3TO Oy/IeT OCHOBaHHEM MIPU3HAHUS 3aBEIIaHHS HEACHCTBUTEIIBHBIM ?)
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B nacrosimiee BpemMs oTMedaeTcsi HEOOJIBIIOE KOIMYECTBO 3aBEIIAHUN U CyAeOHOW MPaKTHUKU B OTHO-
MIEHUH JT0KA3aTeIbCTBA BOJM B UPE3BBIUANHBIX Ciydasx [8; 166]. UTo kacaeTcst cocTaBiICHHUS 3aBEUIaHUS B
Ype3BBIYAHBIX 00cTOATENbCTBaX B PecmyOnmke Ka3zaxcTaH, To B Ka3aXCTaHCKOH IOPHINICCKON JTUTEpaType
YKa3bIBaCTCS HA MAYI0 aKTyallbHOCTh BBEJCHHS JAHHONH HOPMEI, 3TO CBS3BIBACTCS C MaJIOW BEPOSTHOCTHIO
HACTYIUICHUS CTUXUIHBIX OCICTBHIA U BEICHUS BOSHHBIX AcHCTBHi [9; 142].

Mogpenbablii 3ak0oH «O mpaBe HacienoBaHus» (nanee — M3 «O mpaBe HACIEIOBaHUS») PEKOMEHIYET B
MEPCIIeKTUBE 3aKoHOAaTe siM cTpaH-ydactHull CHI BBeCTH B HallMOHAJIEHBIC 3aKOHOAATEIHCTBA O HACIIE/O-
BaHUU HOPMY O BO3MOXXHOCTH COCTABIISAThH 3aBEIIaHUE B MPOCTOW MUCHMEHHOH (POpPME U TOJNBKO MO yCMOT-
pPEHUIO0 3aBeraTelss HoTapuajabHO YAOCTOBEPATH 3aBemianue (1. 12 M3 «O npase HacmeqoBaHus») [2].

Takxe HOBeIUION CITy’)KUT HOpMa CT. 15 M3 «O mpaBe HacleAOBaHUY, PETYIUPYIONIAs COCTABICHUE
3aBeIIaHUs TPAKIAHUHOM C OTPAHHUYCHHBIMU BO3MOKHOCTSIMH [2].

CBoeoOpa3HbIi BIJI 3aBEIIATEIHHOTO PACTIOPSKEHHUS B OTHOIIEHUH JEHEKHBIX CPENICTB, HAXOIAIINXCS
Ha 0AaHKOBCKOM CYETE TpakIaHWHA, 3aKpeIuieH B [ paxkxmanckux Koaekcax Poccum, benopycenn u YkpauHbl.
B xagectBe nmpumepa Mo>kHO nipuBecTH HOpMY cT. 1128 'K PD, B coOoTBETCTBHM ¢ KOTOPOH 3aBELIATENLHOE
pacrnopsbkeHUe TpaBaMy Ha JICHEXKHBIE CPECTBa B OaHKE JOJDKHO OBITh COOCTBEHHOPYYHO TOJATMUCAHO 3a-
BeIIaTeNeM C yKa3aHUEM JAThl €r0 COCTABICHHS M yIOCTOBEPEHO CIYKallMM OaHKa, MMEIOIUM TIPaBO MPH-
HUMATh K HCIIOJIHEHUIO PACTIOPSHKCHUS KIIMCHTa B OTHOIIICHUH CPEJICTB Ha ero cuere [5].

«3aKoH 0 HacJeIOBaHUI» DCTOHUM IMPEIyCMATPUBACT TAKOW BUJ 3aBEIaHUs, KaK JTOMAIllHEe 3aBella-
Hue (cr. 20 3akoHa o HacnenoBanuu JctoHun) [10]. Jomamraee 3aBenanue JOHKHO OBITH HAITMCAHO U TTOJ-
MUCAaHO COOCTBEHHOPYYHO. CpOK JEHCTBHS JOMAITHETO 3aBEIIaHMs COCTABISET 6 MECSIIIEB.

Hacnencreennoe npaBo Kasaxcrtana, Keipreiscrana, Y30ekucrana, Poccun, Ykpaunsl u benopyccuun
MpelycMaTpUBaeT BO3MOKHOCTh COCTABJICHUS 3aKPBITHIX (CEKPETHBIX) 3aBemanuil. TonKoBbIi clioBaphb pyc-
CKOTO SI3bIKa JaeT CIICAYIOIIee OIMpEeaeTIeHNne ITUM MOHATHUAM. 3aKpBhIThIi — HEJOCTYIHBIN 7151 TTOCTOPOH-
HUX, MpeIHa3HaYeHHBIN He 1 Beex [11; 209]. CexpeTHblii — cojepikamuiics B TailHe, He COOOIaeMbIii
npyrum [11; 709].

B otnuuune ot I'K Poccun, I'K Ykpaunsl u I'K benopyccun, rje 3akoHonaTellb HOPMBI, IIpeycMaTpu-
BaIOIME BO3MOXKHOCTH COCTABIICHUS 3aKPBITBIX M CEKPETHBIX 3aBeIlaHuil, 0QOpMUI B OTACIbHBIC CTaThH,
HOPMBI 0 cekpeTHbIX 3aBenanuax B [ 'K Kazaxcrana, Keipreiscrana u B 'K Y30ekucrana Hanumu cBoe oTpa-
JKEHHE B CTaThe, MOCBAIIEHHON HOTApHUAIbHOMY yIOCTOBEPEHHUIO 3aBEIaHMS.

Cormacao 1. 4 c1. 1051 I'pakmanckoro komekca PecmyOnmkm KazaxcraH 3aBermiarens MO JKETaHHIO
YAOCTOBEPSIET CBOE 3aBelllaHne Yy HoTapuyca 0e3 03HAKOMIICHUS C €ro COJIepKaHUueM (CEKPETHOE 3aBEIaHuC )
[3]. AHamornyHBIC HOPMBI UMEIOT MecTO B I paskmanckoM kognekce PecryOmmku Keiprescran (ct. 1132) [12],
B I'paskmarnckoMm konekce PecrryOommku Y36ekucran (ct. 1125) [13] u B I'paskmanckom kogekce YKpauHsI (CT.
1249) [14].

I'paxxnanckoe 3akoHonatenscTBo Pecyomuku benapycs (m. 1 ct. 1046 'K BP) [8] u Poccuiickoii ®e-
neparu (. 1 ct. 1126 T'K) [5] Takke gorryckaer mpaBo COBEPIITUTH 3aBeIIaHre, HE MPEIOCTABIISS IPH ITOM
IPYTHUM JIUI[AM, B TOM YHCIIe HOTapUYCy, BO3SMOKHOCTH 03HAKOMHTBCA C €ro cojaep)kanneM. Takoe 3aBeria-
HUE Ha3bIBACTCS 3aKPBITHIM.

PaccMoTpum TpeOoBaHuUs, KOTOPBIC SIBISIOTCS OOLIUMH JIJIsl BCEX MEPEUNCIICHHBIX BhIIIE CTpaH: 1) co0-
CTBEHHOPYYHO HANVCAHHBIA U MOAMUCAHHBIN JOKYMEHT; 2) MTOKYMEHT MPH JIBYX CBHJETEISX 3aKICHBACTCS B
KOHBEPT, Ha KOTOPOM OHH CTaBSAT CBOHM IOJIHUCH; 3) najiee KOHBEPT MOJIMTUCHIBACTCS CBUICTEISIMU U 3areya-
THIBACTCS B JPYTrOil KOHBEPT, HA KOTOPOM HOTapUYC CTABUT yIOCTOBEPUTEIHHYIO IOIITUCH [3].

AHanu3 HOPM YIMOMSIHYTBIX BBIIIE CTPaH MOKa3bIBAET, YTO, HECMOTPS Ha pa3Hble Ha3BaHUS (3aKpBITOE,
CEKPETHOE), 3aKOHOJIATEIIN IIECTH CTPaH MPEeayCMAaTPUBAIOT TOXKISCTBEHHOE NoHsATHe. Ha Hamr B3risu, 3a-
KpBITOE (CEKPETHOE) 3aBellaHle — ATO 3aBellaHue 0e3 BO3MOXKHOCTU O3HAKOMIICHHS C €r0 COJCPKAHHEM,
KaK HOTapuyca, TaK | JPYTUX JIHII.

B memax mMakcrManbHON TapMOHH3AllMK 3aKOHO/JATENbCTBA HA MOCTCOBETCKOM mpocTpaHcTBe M3 «O
MpaBe HacleAOBaHUSL» [2] pEKOMEHIyeT YHU(PHUIIMPOBAHHOE TOHSATUE «TAalfHOE 3aBEIlaHue», MOoJl KOTOPHIM
MTOHMMAETCS TIPaBO 3aBEIIaTeNsl COBEPIINTH 3aBElIaHre Oe3 03HAKOMIICHHS C €T0 COJIepP)KaHUEM IPYTHX JIHII,
B TOM YHCJIIE W JINII, yIOCTOBEPSIOMHUX 3apemanue (cT. 16 M3 «O mpase HaciemoBauus») [1].

OnHuM W3 TIPOSIBICHUN TIPUHITUIA JTUYHOCTHOTO XapaKTepa 3aBellaHus sIBIIIeTCs 3akperuicHue B ['pa-
XKITaHCKOM Kojnekce PecnyOnuku Kazaxcran, Tak ¥ B OOJBIIMHCTBE HAIIMOHAIBHBIX aKTOB O HACJIEIOBAHHUU
HOPMBI O TOM, TO 3aBEIIaHUE COBEPIIAETCS JINYHO, U COBEPILIEHUE 3aBEUIaHMs Yepe3 MPEeACTaBUTENs HE J0-
myckaercs (1. 3 c¢t. 1046 'K Pecny6onuku Kazaxcran [3]; ct. 15 3akona bonrapuu «O HacnemoBanum» [16];
m. 2 ct. 1127 TK Keiprezerana [12]; m. 4 ct. 1040 'K Pecniy6nuku benmapycs) [15]; m. 2 cT. 19 «3akoHa o

88 BecTHuk KaparaHgmHckoro yHusepcurteTa



K Bonpocy o chopme 3aBeLLaHUs Mo 3aKOHOLATENbCTBY ...

HacienoBanum» Octonuu [10]; m. 2 ct. 1150 'paxxganckoro koaekca Pecnyomukn Tamkukucran [17]; cT.
1120 I'paskmanckoro kojekca Pecriyonuku Y30ekucrad [13]). DTo HCXOAUT U3 HEOOXOIUMOCTH MaKCHMAIIb-
HO TOYHOT'O BBIPa)KEHUS HEMOCPEACTBEHHO BOJM 3aBEIaTells, HEe NCKaXKas €€ OMBICIIaMH MIPEICTABUTENS U
WCKITIOYasi BO3MOYKHOCTb MPEJICTABUTENS 37I0YIIOTPEOUTh CBOMMHY ITOJTHOMOYHSIMH.

B T0 e Bpems 3aKOHOAATEIHCTBO PsAA CTPAH AOMYCKAaeT Takue (HOpMbI 3aBelaHMs], KaK COBMECTHBIE
3aBemadus cynpyroB (1. 4 ct. 1118 'K P®) [5]; ct. 1243 'K Ykpaunsn) [14]; (§ 2267 I'epmaHCKOTO Tpak-
nanckoro ynoxxenus (nanee — I'TY) [18]).

CoBMecTHOE 3aBELIaHWE CYNPYroB NPEACTaBIACT COOOW MOKYMEHT, OCOOEHHOCTBIO KOTOpOTO, IO
CPaBHEHUIO C «TPATUIIMOHHBIMUY» 3aBEIIAHUSMHU, SIBIETCS TO, YTO HOTAPHAIIBHO YIOCTOBEPEHHOE 3aBellla-
HUE JIOJDKHO OBITh HAIFICAHO 3aBEIIaTeIeM WIIH 3alIHCaHO C €ro CIIOB HOTAPHyCOM, @ COBMECTHOE 3aBelIaHHe
CYIIPYTOB JIOJDKHO OBITH MEpEaH0 HOTapUyCcy OOOMMH CYNpyraMu WK 3aIMCAaHO C WX CJIOB HOTApUyCOM B
npucytctBum o6oux cynpyros (1. 1 cr. 1125 'K PD) [5]. B Ykpaune cynpyra uMeeT IpaBo COCTaBHTH CO-
BMECTHOE 3aBEeI[aHie OTHOCHTEIHHO UMYIIIECTBA, KOTOPOE MPUHAMIESKUT UM Ha TpaBe OOIIeld COBMECTHOM
cooctBenHoctH (1.1 cr. 1243 T'K Ykpaunsn) [14]. B ['epmanun coBMecTHOE 3aBEIIAHUE COCTABIISICTCS KaX-
JBIM U3 CYIPYTOB CaMOCTOSATEIBHO, MO3BOSET KAXKIOMY U3 CYNPYTOB PACIOPSHKACTCS CBOUM UMYILECTBOM
B OJTHOCTOPOHHEM MOPSAKE W OOBENWHSAETCS B €AMHBIN JOKYMEHT, KOTJa CYIIECTBYET SIBHO BBIpa)KCHHAsS
BOJISL HACJIe0IaTelIel 00 YCTaHOBJICHUU eIMHOTO mopsiaka [19; 49, 50].

C pacnpoctpaneanem COVID-19 Bo MHOTHX cTpaHaxX MpOW30ILIAa TpaHCHOopMaLus SKOHOMHUUECKON H
COLIMAIbHOM KU3HH, U, KaK CJeICTBHE, BHEAPEHNE NN(POBBIX TEXHOIOTUN HAOUpaeT 000POTHI B Pa3IHIHBIX
chepax xu3Hu. Kaxjas ceMbsi B HACTOSIIEE BpeMsl IMEET KOMITLIOTED MIIH, KAK MHHUMYM, MOOHJIBHBIN Te-
neoH ¢ JOCTYIIOM B MIHTEpHET, 4TO MO3BOJISIET COCTABUTh 3aBEIIAHNE B MOMEHT BHE3aITHOTO 3a00JIeBaHUS U
PE3KOT0 yXyIIIEHUS COCTOSHUS 370POBhS WIEHA CEMBbH, KOTJa HET BO3MOKHOCTH COCTAaBUTH 3aBEIIAHHE B
HOTapHallbHO 3aBEpeHHOH (opme. ['pakTaHMH MOXKET COCTAaBUThH 3aBEIIAHHE M OTIPABUTH €r0 HOTAPHUYCY
MOCPEACTBOM MpUIOKeHUss WhatsApp ¥ MOATBEPIUTh CBOE BOJCH3BSIBIICHUE B (DOpME BHICO3AIUCH, TS
OyIyT YEeTKO BUIHBI JINYHOCTH 3aBEIIATENSI K TO COCTOSHUE, B KOTOPOM HAaXOUTCS 3aBeinartenb. [lo MEeHUIO
aBTOPOB, BO3MOXKHOCTh 3aKOHOIATEIILHOTO 3aKPEIUICHHUS B NEHCTBYIOMMUN | paxkmanckuii komekc Pecrryomm-
ku KazaxctaH HOpMBI, TIO3BOJISIFOIICH COCTABJICHUE 3aBeIaHus B (DOpPME YCTHOTO 3aBEIIaHWs, 3alTMCAaHHOTO
Ha BUJICO U COXPAHEHHOT'O KaK y TPaXJaHWHA, TaK U Y HOTapuyca, MO3BOJIMT MAaKCUMAIILHO TapaHTHPOBAThH
cB00O/Ty 3aBeIIaHus HacIeA0AaTeNIo.

Obcyoicoenue

Kak Bugnm u3 mznokeHHoro Beimie, no3uuus crpan CHI' B oTHOIIEHWH mepeyHs JOMYCTHUMBIX (GopM
3aBellaHus] HeolHO3HauHa. HaciencTBeHHOe mpaBo, HECMOTPS Ha 3HAYMTENbHBIN Iporpecc B pedopMHUpo-
BaHUM TPA’KAAHCKOTO 3aKOHOJATEIbCTBA, IIPOJODKAET OCTAaBaThCs CaMOW KOHCEPBAaTUBHOM OTPACIIBIO 3aKO-
HO/ZIaTeNbCTBA.

Uzyuenne u aHanu3 HaCIEICTBEHHOro 3aKoHonmaTenbcTBa Kasaxcrana m crpan CHI' mosBosmmnu BbI-
SBUTDH Takue (OPMBI 3aBEIaHMs, Kak: 1) HOTApHAIBHO yJOCTOBEPEHHOE 3aBElIaHNe; 2) 3aBellaHue, IPHpaB-
HHBAaeMOEe K HOTAPHAJILHO yIOCTOBEPEHHOMY; 3) 3aBEIlaHNe MPU YPE3BBIYAHBIX 00CTOATEILCTBAX; 4) 3aBe-
HIaTeNbHOE PAacHopsKeHNE MpaBaMy Ha JCHEXKHbIE CpeAcTBa B OaHKax; 5) JHOMallHee 3aBellaHne, KOTOPOoe
COCTaBIISICTCS B MPOCTON NMUCEMEHHON (popme; 6) 3aKkphIToe (CEKpeTHOE) 3aBellaHue; 7) COBMECTHOE 3aBe-
LIaHUE CYNPYIOB.

Mopnensnblii 3ak0H «O IpaBe HaclelOBaHU», NPUHATHIA Ha 49-i1 ceccun MexmnapiaMeHTCKON ac-
cambnen rocynapctB-yuactHukoB CHI', pexomenayer crpanam-ydactauuam CHI' BBecTn B cBoe Hammo-
HAJIBHOE 3aKOHOJATENILCTBO CJIEAYIOIME HOBEJUIBI: BO3MOXKHOCTh COCTaBJIAThH 3aBEIlaHUE B IPOCTON MHUCH-
MEHHOH (opme; HOTapHATBHO YJOCTOBEPATH 3aBEIIAHHE TOJBKO [0 YCMOTPEHMIO 3aBELIAaTelIs; 3aBEIIaHus
rpaXkJaH ¢ OrPaHUYCHHBIMU BO3MOXKHOCTSMU; €TUHOO0pA3HOE MOHSITHE TAHHOTO 3aBeIanus [2].

ITo MmHEHUIO pa3paboTIHUKOB, IpH pa3paboTke mpoekra M3 [2] «O mpaBe HACIETOBAHUS» aBTOPHI U3Y-
YUJIM 3aKOHOJATEIbCTBO O HACJIEAOBAaHUU Bcex rocynapcrB-ydacTHUKoB CHI'. AHanus mokasan OouiblIyro
CTeIeHb OOLTHOCTH MOJXO0/I0B B PELICHUH OCHOBHBIX BOIPOCcOB [2]. Ho B OTHOIIEHUH LIENOTO psifga HHCTUTY-
TOB HAaCJIEJACTBEHHOTO MpaBa B 3aKOHOATENBCTBE rocyaapcTB-yaacTHuKoB CHI cymecTByroT pazmuaus [2].

OpHuM U3 caMbIX 00CY>XJaeMbIX HOBOBBEJICHUH B chepe HACIEICTBEHHOIO 3aKOHoAaTenscTBa Poccuii-
ckoit @eneparyu ABIsAeTCS BKIOUEHUE B ['paxnanckuil koaeke PO HOpMBI 0 coBMeCTHOM 3aBenanui [20].

C Ttouku 3penus T.1O. I'omyOeBoit 1 M.A. AdanacseBa, BOSMOKHOCTb COCTaBJICHHS COBMECTHOTO 3a-
BEIIaHUs 3HAUUTENIBHO 00JeryaeTr Mpolenypy HaclleoBaHUS, €CIM paHee y HOTapuyca OTKPhIBAJIOCH [Ba
CaMOCTOSITEIBHBIX JIea U HACIeTHUKAM MPUXOAMWIOCH MIPOXOAUTH MPOLENypy HacieloBaHUs ABaXKIbI (OT-
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JeTTBHO M0 KaKIOMY 3aBEILIaHHrI0), TO TEMeph 3Ta Mpoleaypa MPOUCXOIUT TONbKO onuH pas [21]. [IpoTuso-
monokHyto mo3unuio 3annmMaeT H.FO. PacckazoBa, Mo MHEHHIO KOTOPOH, Mpu OYKBaJIbHOM TOJIKOBAHHU CT.
1118 TK P® MOXHO MpeAnoaoXuTh, YTO, B CHITy 3aBEIIaHMs, BCE UMYIIECTBO CYNIPYroB HaciemyeTcs [2].
Omna cuuTaeT, 4T0 CMEPTh OJAHOTO U3 CYMPYTOB SBISIETCS IOPHIUYECKUM (aKTOM, B CHIIy KOTOPOTO UMYILe-
CTBO TIEPEXKHBIIETO CYIPyra MEPEeXOJUT B HACIEACTBEHHYIO MACCy HacleAoAaTeNsl U MOAYHUHAETCS HOpMaM
0 HacjenoBaHuH [2], T.e. HAaCeZOBaHNE BO3MOXKHO ITOCIIE )KUBYIIETO. B 3aKiroueHne aBTOp MPUXOANT K BBI-
BOJY, UTO «IIPUMEHEHUE HOPM O COBMECTHBIX 3aBEIIAHMAX HEBO3MOXKHO JI0 BHECEHHS B 3aKOH U3MEHEHMH,
coleprKallliX SICHBIM OTBET Ha MOCTaBICHHBIN BOmpocy [2].

B I'epmannu 3aximrodueHne COBMECTHBIX 3aBEUIaHMI CYIPYroB MPUMEHSETCS JaBHO U MOJIB3YETCs CIpo-
coM, Tak Kak 57 % oT o0miero uncia pacopsKeHUH B Cllydae CMEPTH MPUXOAUTCS Ha COBMECTHOE BOJIEU3b-
siBieHue cynpyroB [19]. Hopmbl HHCTUTYTa COBMECTHOTO 3aBelIaHUs Cynpyros aeictByior ¢ 2004 r. u B
Ykpaune.

B cootBerctBEm co c1. 2265 ITY [19], n. 4 cT. 1118 TK P® [7] m m. 1 cT1. 1243 T'K Ykpaunsr [16],
TOJIBKO CYIPYTW MOTYT COCTaBHTh COBMECTHOE 3aBEIaHWE, YTO SABJSETCSA OOLIMM AJISI MPABOBBIX CHUCTEM
paccMmaTpuBaeMbIx rocynapctB. Ecniu B @enepatuBHoit PecryOnuke ['epmaHusi coBMecTHBIE 3aBELIaHUS
CYIIPYTOB MOTYT OBITh 3aKJIIOYEHBI KaK B HOTApUAIBHOM, TaK M B MMPOCTONW MHUCBMEHHOU (popme, TO B cOOT-
BeTcTBUH C 1. 1 cT. 1125 'K P® oHM MOryT OBITH 3aKIIIOUYEHBI TOJIBKO B HOoTapuanbHoi ¢opme [7]. Uto ka-
CaeTCcs COCTABJIEHUS] COBMECTHOIO 3aBELaHMs CYIIPYTOB Ha TEPPUTOPUN Y KPAaWHBI, TO NPSMOTO YKa3aHHA Ha
dhopmy 3axmrouenns B 1. 1 cT. 1243 T'K YkpauHsl He IpeIycCMOTPEHO, UMEETCS TOIBKO YKa3aHWe Ha MPaBo
CYIIPYTOB COCTaBHUTH OOIIEe 3aBEIIaHKE JIUIIb B OTHOIICHWH HMYIIECTBA, MPUHAIEKAIIETO UM Ha TpaBe
oOeit coBMecTHOI coocTBeHHOCTH. [10 MHeHHUIo HoTapuyca r. CeBactononst Onsru Kanenkosuy, ogHUM 13
MPOOJIEMHBIX BOTIPOCOB SABJISETCSI BOIIPOC O PETHCTPAIMY MpaB Ha HEIBMKUMOE UMYIIECTBO, SBISIOIIECECS
MIPEeIMETOM 3aBEIIaHus CyNPYToB, TAK KaK HOPMATHBHO-TIPABOBBIE aKThl Y KPaWHbI HE PETIaMEHTHPYIOT TI0-
PAIOK mepexo/ia mpaBa COOCTBEHHOCTH [22].

[Ipu BEIOOpE cympyramu Ha TeppuTOopun [ epmaHMu HOTapHadbHOU (GopMBI TpeOyeTcsi MPUCYTCTBUE
o0omx 3aBemiaTeNeil Mpyu HOTAPHAIHFHOM yIOCTOBEPEHHMH TaKOTO 3aBEIIaHWs, IIPU 3TOM OJWH U3 CYNpPYroB
COCTaBIISIET OT PYKH JTOKYMEHT U MOAMMCHIBAET €r0, a IPYrod CyNpyr CTaBUT TOJIBKO CBOIO MOJIUCH C yKa-
3aHueM JaThl 1 MecTa coBepuenus (§2267 I'TY) [18]. B Poccun neiicTByIOT ciieayiomye npaBuiia; Cynpyri
COBMECTHO TEPEJAI0T HOTAPHYCY COCTaBJICHHBIN JOKYMEHT JHUO0 HOTAPUYC C UX CJIOB M B UX HMPUCYTCTBUU
cocraBiseT 3aBemanue. OJHIM U3 00S3aTENbHBIX YCIOBHH ABISETCS MPOBENCHHE HOTApUyCOM BUACO(DHUK-
calliM TPOLETyphl COCTaBJIEHUS COBMECTHOTO 3aBELAHHUS CYNPYIOB, OAHAKO CYNPYTH MOTYT BBICKa3aTh
MPOTHB 3TOTO Bo3pakeHus (ct. 1125 'K PD).

3aKOHO/ATENBCTBO O HACIIEOBAHWU OTEIBHBIX TOCYNApPCTB MUpa MPEAyCMATPUBAET BOZMOKHOCTH CO-
CTaBJICHHUS 3aBEIIaHUsl B YCTHOM U MPOCTOH MUCbMEHHOH dopmax. [Ipu 3TOM crenyer OTMETUTh, YTO yCTHAs
(dopma 3aBelIaHus HEM3BECTHA HU OlHOMY U3 rocynapcts-yuactHul CHI'. B to Bpems kak 'K P® ngomycka-
€T COCTaBJICHHEC 3aBCIIAHUs B MMPOCTON MUCHbMEHHON (popMe MPpH Upe3BBIYAHBIX 00cTOsATENhCTBAX (cT. 1129
I'K P®) [5]. Poccmiickuii 3aKOHOATENb, B MEIIX CBEACHUS K MUHUMYMY BO3MOXKHOCTH HapyIICHUS IpaB
HACJICIHUKOB, OYEPTHII KPYT YCIOBHA, HEOOXOAUMBIX Ul IPU3HAHUS JaHHOTO 3aBELIaHuUs:

1. HaxoxzaeHre B MONOXEHHH, SIBHO YIPOXKAIOIIEM €T0 XU3HH, U JIUIICHHE BO3MOXXHOCTH COBEPIIUTH
3aBellaHUE B MPEIyCMOTPEHHBIX 3aKoHOAaTeabcTBOM PD dopmax (m.1 cr. 1129 I'K P®D) [6]. Ananus nas-
HOW HOPMBI MO3BOJISIET OTMETUTD, YTO TOJIBKO COOJIIOJICHHE COBOKYMHOCTH 3THX ABYX YCJIOBHUIl JENacT ero
NEHUCTBUTENBHBIM. 3aCTyKHUBAaET BHUMAaHMsI TOT MOMEHT, 4TO HOpMBI I'pasknanckoro konekca P® ne conep-
JKaT TOYHOT'O OTIPEACIICHUS «IPE3BBITAMHBIX 00CTOATEIHCTBY, P KOTOPBIX XKU3HM [6; 165] Hacemomaremns
YIPOKaeT OMacHOCTb.

2. 3aBeniarenb JODKEH caM HallMcaTh U MOJMKCATh JOKYMEHT, COAEP KAIUIl €ro BOJIIO B OTHOIIEHUU
€ro UMYIIIECTBA B IPUCYTCTBUH JIBYX CBHJETEINIEH, YTO NCKITIOYAEeT BO3MOKHOCTD TPEIbSIBICHUS TTOIIOKHBIX
nokyMeHTOB. CIpaBeINBYI0 KPUTHKY BBI3BIBAET, HAa HAIl B3I, TPEOOBAaHHE POCCHICKOTO 3aKOHOMATEINS
O TIPUCYTCTBUM ABYX CBUJETENEH B MOMEHT COCTAaBJICHUS 3aBelllaHUs. Taxke BBI3BIBAET COMHEHUE BO3MOXK-
HOCTh 3aBelIaTellsl MPY Ype3BhIUAfHBIX 00CTOSATENHLCTBAX COOCTBEHHOPYYHO HAIKCATh 3aBelnanve. Bep ec-
T UCXOIHTH M3 JIOTUYECKOTO IMOHMUMAHUS «IPE3BBIYafHOTO 00CTOSTEIHCTBA», TO TIOIYYAETCs, YTO YEIOBEK
HaXOJIUTCS B CUTYalllH, HECYIIEH yrpo3y ero *KHU3HU, U Y HETO PEalbHO OTCYTCTBYET OOBEKTHBHAS BO3MOX-
HOCTh COCTaBHTH 3aBelLIaHue B Hamnexamen ¢popme. JJomycTimM, YemoBeK MOLIET NPOTYIIATECS B TOPHI U 3a-
Oy IuIICs WITH, TIaBasi B MOpE, MOTAall B CHJIbHOE T€YeHHE, KOTOPOE YHECIIO €0 B OTKPBITOE MOpE, KaK B Ta-
KHX YCIIOBUSIX YEJIOBEK MOXKET COCTAaBHTH 3aBeliaHue mo tpedoanusm m. 1 cr. 1129 'K PO®. Eme oxun
cnopHslii acniekt ct. 1129 'K P®, cBuaerensiMu MOTyT OBITH TOJNBKO JIMLA, COOTBETCTBYIONIME 1I. 2 cT. 1124
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I'K P®, cooTBeTCTBEeHHO BO3HHKAET BOMpoc: «Eciu B MOMEHT BO3HMKHOBEHHS YpE3BbIUYATHOTO 00CTOATEIb-
CTBa BMECTE C IIOTEHIMAJIbHBIM 3aBellaTesieM OyIyT HaXOAUTHCS MaJIOJIETHHE MO0 HErpaMOTHBIE, TO 3TO
Oyzner ocHOBaHHEM IIPU3HAHMS 3aBelLaHusl HelelcTBUTeNbHBIM? B ropuandeckoil nureparype TpeGoBaHue
00 00s13aTeNbHOM NPUCYTCTBUH JIBYX CBUCTENEH MOABEpraeTcss 000CHOBAaHHOM KpUTHKe [23].

3. OpgHuM U3 00s3aTENIBHBIX YCIOBUN MCIOJIHEHUS 3aBELaHUs SIBJIAETCS IMOITBEPXKICHHUE CYAOM IO
TpeOOBAHUIO 3aMHTEPECOBAHHBIX JIUI (PaKTa COBEPILICHUS 3aBEINAHMS B UPE3BBIYAIHBIX OOCTOSTEIBCTBAX B
Te4YeHHUEe HIECTH MECSIIEB CO AHS OTKpbITHA HacaencTsa (1. 3 ct. 1129 'K PD).

4. CoBMecTHOE 3aBEIIaHHE CYNPYTOB HE MOXET OBITh COCTABJICHO MPH YPE3BBIYAHHBIX 0OCTOSTEIBCT-
Bax. HecoOmnronenue 3Toro tpeGoBaHus Bie4eT HEAECHCTBUTENBHOCTh YKAa3aHHOIO 3aBELaHUs U JIOTOBOPOB
(m. 4 ct. 1129 T'K PD).

Bwmecte ¢ TeM KOIMYECTBO €T O paCCMOTPEHUH 3aBEIIAHNIN, COCTaBIECHHBIX B YPE3BBIYAMHBIX CIIy4asX,
JOCTaTOYHO Majio [8; 166].

Takxe B MpOCTON MACEMEHHOH (hopMe COCTABIISICTCS JTOMAITHee 3aBelaHue B DCTOHUH, KOTOPOE MO-
XKeT ObITh MOANKCAHO B MPUCYTCTBHU CBHICTENECH JTUO0 HAIMCAaHO COOCTBEHHOPYYHO 3aBemiareneM (cT. 20
«3axoHa o HaciegoBaHum» JctoHnK) [10]. Takas dopma, kak JoMalIHee 3aBeIIaHUE (COCTABIsIEMOE B MPO-
CTOH muchbMeHHOH (opme), npuMensiack u B Poccun ¢ niepsoit Tpetu XIX Beka [24]. OnxHako B HacTosIIee
BpeMs, KaK yKa3bIBAIOCH BBIIIE, IPOCTasi MUChbMEHHas (hopMa IPUMEHsIETCA Ha TeppuTopuu Poccun Tonbko
MIPY BO3HUKHOBEHUH YPE3BBIUANHBIX 00CTOSITEIbCTB.

Uro KacaeTcs Takoi MPUMEHUMOH B 3akoHomarenscTBe cTpad CHI' popMel, Kak ceKpeTHOE (3aKPBITOE)
3aBellaHue, TO, HECMOTPs Ha pa3Hble Ha3BaHMA, KOTOPHIE, [10 HAIIEMy MHEHHMIO, SIBJISIFOTCS CHHOHHUMOM CJIO-
Ba «TaiiHbINY, 3akoHOAaTenu Kaszaxcrana, Keipreiscrana, Y30ekucrana, Poccun, Ykpaunsl u bBenopyccun
[IPESYCMaTPUBAIOT TOXKECTBCHHbIE IOHATHS.

JlaHHBIN BUJ 3aBELlaHUsA UMEET CBOM OCOOEHHOCTH, TakK, [Vl IPU3HAHUS €ro COCTABJICHHBIM B HajJle-
xaie GopmMe 3aBelaHue T0HKHO ObITh HAIIMCAHO U MOJANMCAaHO JIMYHO 3aBEUIaTesIeM B MIPUCYTCTBHU IBYX
CBUJETEIEN N HOTapHyca, 3aKJIEEHO B KOHBEPT, HA KOTOPOM CBMJIETENN CTaBST CBOM MonmucH. Jlamee KoH-
BEpT, HOANUCAHHBIA CBUAETEISIMY, 3alleUaThIBA€TCsl B APYrOil KOHBEPT, HA KOTOPOM HOTapUyC YUUHSET yJI0-
cToBepuTenbHyto moanucs (1. 4 ct. 1051 I'K PK) [3].

Ucxons n3 ananuza HopMel 1. 4 c1. 1051 I'K PK, nomydaercs, 4To cOCTaBUTh CEKPETHOE 3aBELLIaHHUE
MOTYT TOJILKO TPaMOTHBIC, KIOPUJINICCKH TTOIKOBAHHBIC», HE MMEIONIHe (PU3NUECKIX HEJIOCTATKOB TpaKaa-
He. B cBf3M ¢ 3TUM rpaxiaHaM, COCTABJISIOIMM CEKPETHBIEC 3aBEILAHMs, B KaUeCTBE PEKOMEHJAIMU XOTe-
JI0Ch OBI TIOCOBETOBATH OOPATUTHCS K MPOPECCHOHANBHOMY IOPUCTY ISl TOMy4YeHUsl KOHCYIbTaluu. B mpo-
TUBHOM CJIy4ae 3aBelllaHue, HE COOTBETCTBYIOIEE TPEOOBAHMIO 3aKOHOAATENILCTBA, B IUIAHE COIEPXKAHUA
100 BBIPa’KCHHOE HETOUYHO, [IO3BOJIIONIEE ABYCMBICICHHOE TOJIKOBAaHUE, MOKET ObITh IPU3HAHO HENEHCT-
BUTEIBHBIM.

B ormmume ot I'K PK, B . 3 cr. 1126 ['paskpanckoro kogekca Poccun Hotapuyc 00s3aH BbLIATh 3aBe-
LIATeN0 JOKYMEHT, IOATBEPKAAIOLINN IPUHITHE 3aKPhITOT0 3aBeIanus [S).

WnTepecHbIM npencTabisercs pekoMeHnanus MoaenbHoro 3akoHa «O HacleJoBaHUM», IIE 3aBella-
TeNb BIpaBe NOTPeOOBaTh KOMIIEHCALMIO MOPAJIFHOTO BPElla, a TAKKE BOCIIONB30BaThCsl IPYTUMH CIIOCO0a-
MH 3aIIATHl TPAKIAHCKUX IIPaB, MPETyCMOTPEHHBIME 3aKOHOMATENHCTBOM (CT. 18 M3 «O HacimemoBaHUNY)
[1].

B nutepatype BrIckazaHO MHEHHE, C KOTOPBIM TPYIHO HE COTJIACUTCS, O TOM, YTO AAHHBIM HHCTUTYT HE
BOCTIPDHHST CETOHS HM I'pakJaHaMu, HU HoTapuycamu [25]. B obocHoBaHMe NmpuBEAEHBI MPOOIEMBI, CBSI-
3aHHBIE C OTPAaHUYEHHEM BO3MOXHOCTH COCTABJIEHHUS 3aKPBITOIO 3aBEIIAHMsI C HCIIOJIb30BAHUEM TEXHMYE-
CKHX CPEJICTB, a TaKXKe HEYPETYJIUPOBAHHBIM MOPSIIKOM AEHCTBUI HOTapuyca MpH COCTABICHUU TOKYMEHTa
Ha MHOCTPAaHHOM f3bIKE, KOTOPHIM HE BiazneeT HoTapuyc [25].

Kak orMeuasnocs BblllIe, B pOCCUIICKOM, OEIOPYCCKOM M YKPAaMHCKOM HACJIEICTBEHHOM 3aKOHO/AATElb-
CTBaX COJICP)KUTCS CIIELUabHas HOpPMa B OTHOIIEHUM JEHEKHBIX CPEJICTB, HAXOASIIMXCS Ha OAHKOBCKOM
BKJIa/Ie WJTH JII0O0M OaHKOBCKOM CUETE IpakJaHuHa.

CB0€00Opa3HOCTh TAHHON HOPMBI 3aKIIOYACTCS B TOM, YTO: 1) 3aBEMIATENIO MPEIOCTABISICTCS MPABO
BbIOOpa 10 COOCTBEHHOMY YCMOTPEHMIO COCTaBUTh 3aBelllaHHE B ()opMe HOTapUaJIbHO YJOCTOBEPEHHOI'O
3aBEIaHus, TAHHOTO 3aBEIaHMUs WM 3aBEIIaHus, IPUPABHUBAEMOr0 K HOTAPHAIBHO YAOCTOBEPEHHOMY JIH-
00 MyTeM COBEpILIECHHUS 3aBEIIATEILHOTO PACTIOPSLKEHUS; 2) OHO UMEET CHITY HOTapHaJIbHO YAOCTOBEPEHHOTO
3aBelIaHus; 3) NUIIETCS U MOANUCHIBACTCS JIMYHO 3aBEIIaTeNIeM U MOATBEPKAACTCS MOAMUCHIO CIIYKaIlero
Oanka [5; 15; 14].
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I'paxnanckomy 3akoHomatenbcTBy Kazaxcrana, Dctonuu, Keipreiscrana, Tamkukuctana u Y30eKku-
CTaHa HEW3BECTHA Takas (popma, Kak OaHKOBCKOE 3aBelaTeIbHOe pacnopspkeHrne. HacnenoBanre MeHEKHBIX
CPEICTB, HAXOMAIINUXCS B OaHKE, BO3SMOKHO COCTABJICHUEM 3aBeIaHUs, HACICIOBAHHEM IT0 3aKOHY WM yKa-
3aHHeM 0aHKY O BBIJIa4e BKJIaJ[a ONPEICIICHHOMY JIUITY B CIIydae CMEPTH BKJITIHKA.

OnHMM M3 IUCKYCCHOHHBIX BOINPOCOB B YCIOBHSX MaHAEMHUH KOPOHABHPYCHOH HH(EKIMH, HA HAIIl
B3IJISI, SIBJISIETCSL BOIIPOC O COCTABJICHUM 3aBELIaHMS B JICKTPOHHON (popMe B MOMEHT BHE3aITHOTO 3a00sie-
BaHMSI ¥ PE3KOT0 YXYAIICHUS 3JOPOBbS IPaKIaHWHA U HEBO3MOXKHOCTH COCTABUThH 3aBELIAHUEC B HOTapHUAIb-
HO yJIOCTOBEpEHHOU (opme. B Bek MU(MPOBBIX TEXHOIOTHIA, KOT/Ia MPAKTUICCKH KaXKIas CEMbs HMEET JI0OMa
KOMITHIOTEPHI, TUTAHIIIETHI, MOOMIIBHBIE TeNe(POHBI C JOCTYIIOM K ceTH MHTEepHET, He BBI3BIBACT CIIOKHOCTH
COCTaBJICHHE 3aBemianus, TeM Oosee, uro m. 1 cr. 1051 I'K PK momyckaeT ucnonp3oBaHHE OOIMIETTPHUHATHIX
TEXHUYECKUX CPEJICTB, TAKUX KaK MUINYIIAs MAIIMHKA, IEPCOHATBHBIA KOMIBIOTEP U T.JA. | pakIaHUH MO-
JKET COCTaBHMTb 3aBElaHMe W OTIPABHTh €r0 HOTAPUYCY MOCPEACTBOM MpriiokeHus WhatsApp u moarsep-
JIUTH CBOE BOJICU3BSBIICHHE B (DOPME BHIICO3AITHCH, T/Ie OYAYT YE€TKO BHIHBI KaK JTUIHOCTH 3aBEIIATEIs, TaK
U TO COCTOSIHME, B KOTOPOM HaXOJIUTCS 3aBEIATEIb.

Kaxk moxka3seiBaeT cymeOHast IpaKTHKa, OCHOBHOHN (hOpMOii 3aKITIOUCHUS 3aBEIaHUs TPaXkIaH Ha CEero-
THATTHUN JEHB OCTACTCs TPATUITHOHHAS TS BCEX TOCYIapCTB MUPa HOTApHUAILHO YIOCTOBEPECHHOE 3aBellla-
HHE.

Buvisoowt

Pesromupysi mpoBeeHHOE WCCIIe0BaHNE, MOXHO OTMETUTh, uTo cTpanbl CHI' u psin apyrux cTpaH B
OCHOBHOM HMMEIOT OOIIHE MOIX0BI K PETYINPOBAHUIO MTPABOBBIX BOIPOCOB HACIEAOBAHNUS 10 3aBEIIAHUIO, B
1enoM, u (hopM 3aBelaHus, B YaCTHOCTU. BMeCTe ¢ TeM BEISBIICH U P/ OTIIMYHU.

Tak, HacneaCTBEHHOE 3aKOHOAaTeNbCcTBO Poccuiickoil deaepaliuu 10MyCKaeT COCTABICHUE 3aBElIaHUs
B MPOCTO MUCbMEHHOW (pOopMe B CHITYy CIIOKHUBIIHMXCS YPE3BBIUAWHBIX OOCTOSATENBCTB, SBHO YIPOXKAIOIINX
KU3HU TPaKJaHUHA, U HET BO3MOXHOCTH OOpaTUThCS K HoTapuycy. IIpu 3ToM poccuiickuil 3aKOHOJATEINb
MPEIBSBISACT PsIJl UMIIEPATHBHBIX TPEeOOBaHWH, TakWX Kak: 1) yrposa; 2) NpUCYTCTBUE JIBYX CBHUJICTEINICH;
3) HEBO3MOKHOCTh COBEpIINTH 3aBCIIAHHEC B NPEAYCMOTPEHHBIX 3aKOHOAATeIbcTBOM P® dopmax (m. 1
cT. 1129 T'K P®); 4) cOOCTBEHHOPYYHO HANKMCAHHOE W IOANKCAHHOE 3aBEIIaHue. Takke 3alperieHo Mo
CTpaxOM HEJCHCTBUTEIEHOCTH 3aKJIF0UaTh COBMECTHBIC 3aBEIIaHUS CYIPYTOB B UPE3BhIUAHHBIX 00CTOSATEIb-
ctBax. OgHako nanHas Gopma, I0 MHEHHIO POCCUHCKHX HCCIefoBaTeNel, He Halllla IIUPOKOTO MPUMEHEHHS
B CBSI3H C PSIOM CJIOXKHBIX TSI BRITIOTHEHHS TPEOOBaHUN 3aKOHOIATEIS.

VYcTHas ¢opMa 3aBeHIaTeILHOTO PACIIOPSHKEHUS, IPUMEHIeMasi B HEKOTOPBIX CTpaHax MUpa, HEU3BECT-
Ha Ka3aXxCTaHCKOMY 3aKOHOJIATeNILCTBY M OompmuHCTBY cTpad CHI'. DTO cBSi3aHO ¢ TaKUM BECOMBIM apry-
MEHTOM, KaK CJIO)KHOCTh B YCTAHOBJICHUH TOJJTMHHON BOJIM 3aBEIIATeNs], TAaK U B TOM, a IMEJIa JI OHa MECTO
BoooOme [7; 41].

«PeBONIOIMOHHAS HOBEIUTA JUISI POCCUHCKOTO HACJCICTBEHHOTO IpaBa, JOMYCKAIOIas BO3MOXXHOCTb
T00BIM 00pa30M OTIPEIEIUTE CYAROY UMYIIIECTBA CYIIPYTOB Ha CIIYIail CMEPTH OJHOTO U3 HUX» [2], BCTYIH-
na B aeiicteue Ha tepputopuu PO c 1 utonst 2019 r., u B Ykpanne npumensiercs ¢ 2004 r. [Ipumenenune Ha
MPaKTUKE JAHHOW HOPMBI B YKpauHE 3aTpyIHUTEILHO, MOCKOJIBKY OTCYTCTBYET MPaBOBas periiaMeHTAIIHS
TIOpsIIKa TIepexo0/1a IpaBa COOCTBEHHOCTH B HOPMATHBHO-TIPABOBEIX aKTax YKpawHsI [22].

Yro xe kacaetrcsi Poccuiickoit denepaliiu, TO MO3UTUBHBIM MOMEHTOM MNPUHSTHSL JAHHOW HOPMBI SIB-
JIIETCS BO3MOXKHOCTh CHW)KCHHUS KOJIMYECTBA CEMEHHBIX KOH(IUKTOB B CUTYaIUSAX, KOTJa HACICTHUKAMHU
OKa3bIBAIOTCSI JCTH OT TMPEABIAYIINX OpPaKoB, OJHAKO HOTAPHYChl OOSCIIOKOCHBI BO3MOXKHBIMH ITPOOJIEMaMu
C IPAKTUYECKON TOUKHM 3PEHHUS: YTO MPOU3OUET C TUTYIIOM B CITydae CMEPTH IEPBOTO CYNpyTa; BOMPocC 00-
3aTeabHOM Aoy [26].

Crenuguynoit popmoii 3aBemanus SBIsSeTCS JOMAIIHES 3aBellaHue B JCTOHUHU, COCTABIICHHOE B TIPO-
croif mucebMeHHOU hopme (cT. 20 3akona «O HacmenoBaHum» Dctonun) [10].

CekpetHoe (3aKpbITOE) 3aBEUIaHNe, HECMOTPS Ha pa3Hble Ha3BaHUs, KOTOPEIE, 110 HAIIIEMY MHEHHIO, SIB-
JITIOTCS. CMHOHMMAMH CJIOBa «TalHBIM» HAIUTA CBOE OTPaXCHHE B HACJICICTBEHHOM mpaBe Ka3zaxcraHa,
Keipreizcrana, Y3o6ekucrana, Poccnn, Ykpannsl u benopyccun, XapakTepu3yOTCs OTPEICICHHBIMA HMITC-
paTHBHBIMHU TPEOOBAHUSIMH 3aKOHOAATES, 3aTPYIHIIOMIMMHY IPAKTHYECKYIO PEATU3AIINI0 ATON (OPMBIL.

C pacnpoctpanennem COVID-19 Bo MHOrmxX crpaHax TpaHCc(OPMHPOBATIACH SKOHOMHYECKAs H
colaibHasl JKW3Hb, YTO TPUBEIO K BHEAPCHUIO IM(POBBIX TEXHOJOTUH B pPa3NUYHBIE COHEpPHI KU3HH,
CHOCOOCTBOBAJIO YCKOPEHHOMY DPEQOPMHUPOBAHHMIO TPaXKTAHCKOTO 3aKOHOAATEIbCTBA, M, KaK, CIIEICTBHE,
(hopMBI 3aBelIaHni PETEPIICBAIOT BCE OOJBIIYIO CTeeHb Tpanchopmanuu. OMHON W3 BO3MOXKHOCTEH CO-
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CTaBJICHUS 3aBCIaHUS B MOMEHT BHE3AITHOTO 3a00JIEBAHUS W PE3KOT0 YXYAIICHUS 3I0POBBS TPAXKIAHUHA
00 HACTYIUIEHUS YPE3BBIUAWHBIX OOCTOSATENBCTB B KU3HU TPaKIaHWHA, KOTJa HEBO3MOXXHO COCTaBHUTH
3aBellaHie B HOTApHAIBHO 3aBEpEeHHOHN (hopmMe, ¢ Halel TOYKU 3peHus, ABISETCA BEPHBIM COCTaBJICHUE 3a-
BEIIaHMs YCTHO B (JopMaTe BHUJCO3AMKCH C HCIIOJIH30BAaHUEM MU(POBBIX TEXHOJIOTHUH. DTa ke Gopma Mpu-
MEHHMMa ¥ IIPH COCTABICHUH CEKPETHOTO 3aBEIIaHMsI I'pakJaHaMH, HECTIOCOOHBIMU CaMOCTOSTENEHO 0(op-
MUTB CBOIO BOJIIO B By TSKKOTO 3a00JI€BaHMSI, HHBAHIHOCTH, TNIOXOTO 3PEHHSI, HETPAMOTHOCTH M IPYTHX
(hM3UYECKUX HETOCTATKOB.

HutepecHbiM npeacTaBiseTcs pekoMennanusd MoaensHoro 3akoHa «O mpaBe HacleI0BaHUs» CTPaHaM-
yuactauriam CHI' o BBeieHMH B HAI[MOHAIBHOE 3aKOHOAATENBCTBO CIEIYIOIINX HOBEJUI: COCTaBISATH 3aBe-
IIaHWE B TPOCTON MHUCBMEHHOW (hopMe; HOTapHUaIbHO YAOCTOBEPATH 3aBEIIaHHE TOJNBKO MO YCMOTPEHHUIO
3aBeIATelIs; 3aBEIIAHUS TPaXK/JaH C OTPAHUYCHHBIMUA BO3MOXHOCTSIMU; €IUHOO0Opa3HOE TOHSATHE TalHOTO
3aBemmanus [1].

IIpoBeneHHBIN HAMH CPAaBHUTEIHLHO-TIPABOBOM aHAIN3 HACIIEICTBEHHOTO 3aKOHOAaTeNbeTBa cTtpadn CHIT
MO3BOJIIET KOHCTATUPOBATh, YTO HA CETONHSIIHHHA JICHh TPaKIaHaM IMPEIOCTaBIeH OONbIION BhIOOp hopMm
3aBemanus s Oosiee d3PPEKTUBHOTO YIPABICHHUS CBOMM HMMYIIECTBOM, U, TEM HE MEHEE, HOTapHaJIbHO
YIOCTOBEPEHHOE 3aBEIIaHUe MPO0IDKACT OCTABATHCS caMoil BOCTpeOOBaHHOM (GopMOi y TpakJaH pa3HbIX
CTpaH.

Hcmounuk ¢unancuposanus — I ocyoapcmeennviii epanm obnadamens 3eanus «JIywwuii npenooasa-
menw 8y3a—2020» A.A. Hyxyuesotl.
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A.O. Hykimesa

OcueTt HBICAHBIH KYKBIKTBIK PeTTey MaceJiesiepi:
CATBICTHIPMAJIBI KYKBIKTBIK, TaJI1ay

Kaszakcran PecnyOnnKkachIHBIH HapBIKTHIK KOHOMHKara OTYi jKaFIaibIHIA, JKeKe MEHIIIK OO0BeKTIIepiHiH
ayKbIMBIH KEHEHTy GoifblHIIAa pedopMmanapibl Ky3ere achlpy JKOHE COMKeciHIIe KaThic GosFaH karmaiiga
MEHIIK TaFIbIPbIH aHBIKTAY TOCUIIEPIHE KBI3BIFYIIBUIBIKTBIH apTybl, ©CHET OOWBIHIIA Myparepiik
HHCTUTYThIHA Ka3aKCTaHJBIK KOFaMJa epekiie pei kykreireH. Kasipri kesge KaWThic GonFaH jkaraiina
oKiMIi Kamalh 3aHabl TYpAe JkacayFa OOJaibl JEreH Cypak OChl 3epPTTCYAiH IOHIH aHBIKTaibL.
CanpICTBIpMaIbl  KYKBIKTBIK OICTI KoJjmaHa oOTeIpbin, Kazakctan PecryOnnKkachlHBIH —KOJIAHBICTAFbI
3aHHaMaJlbIK 0a3achlHa Tajjay, OHBIH ILIHAE Myparepiik KYKbIFbl CalachlHIarbl XaJbIKapasblK 3aH
aKTinepine 3epaeiney xypriziireH. COHbIMEH Karap, Makajana MypaHbl 6CHeT OOWBIHIIA KYKBIKTHIK pEeTTey
cajachlHlla 3aMaHayH XaJblKapajlblK Oacramanap Kali OarbITTa JaMbIIl JKaThIp IEreH CypakK, COHMak-ak
OCHCTTIH pYKCaT CeTUIrCH HbICAaHIapblH KCHEWTY CalachlHIAarbl Ka3aKCTaHABIK 3aHHAMaHBI JKETULIIpY
JKOHIHJETT YChIHBICTAp Ko3Faiugsl. ABrop KasakcraH PecrnyGnuKachlHBIH KOJIAQHBICTAFbl 3aHHaMachIHA
OeiiHe)xa3zba TypiHZAE OCHET jkacayra MYMKIHIIK OepeTiH HOPMAaHBI €HTi3y Typajbl YCBIHBIC >KacaiIpl.
YF¥BIMFa, OCHETTIH HETI3ri Typiepi MeH HBICAaHAAphIHA aHbIKTama OepinreH, Kazakcran PecryOmukachIHbIH,
TM/]] ennepinin sxone Oacka aa Oipkatap enjepaiH 3aHHaMalapblHAa OCHET HbICAHIAPBIHBIH ePeKIIeTiKTepiH
KapacTelpraH. JKyMBIC OCHETTIH pYKCAaT eTUIreH HbICAHIAPbIH KEHEHTY CcallaChIHAArbl Ka3aKCTaHIBIK
3aHHAMaHbI OIaH 9pi HKETUIAIPY KaXKeTTiNiriH anbikraiapl. Kasakcran PecryOnukaceinbin, TM/] enaepi Men
backa nma Oipkartap MeMIICKETTepHiH KOJJAaHBICTAFbl 3aHHAMAJApbIH Tajlay HeETi3iHIe aBTOp Myparepiiy
3aHMeH OeKiTUITeH epKiH OuInipy HBICAaHbl OHBIH OCHETIH OPBIHAAYIBIH TalacChl3 CO3Ci3 Kemisi OoJbim
TaObUIabl JIETeH TY)KBIPbIMFA KelreH. IIpakTHKajblK TYPFBIIAH ajfaHna, Oys 3epTTey a3aMaTThIK KYKBIK
calachlHIa, COHJAM-aK XaJIbIKapalblK JKeKe KYKBIK CallaChlHIAa TIKIpUOe jKacaiiThlH 3aHrepiep YIUiH
KBI3BIFYIIBUIBIK TYIBIPA/IBL.

Kinm ce30ep: myparepiik KYKbIK, ©CHET, 6CHET HbICAHbI, HOTAPUATTHIK OCUET, )KaObIK 6CHET, KYIHUs OCHET,
eputi-3aifbINThUIAPIbIH OIPJIECKEH OCUETI, TOTEHILIE OCHET, OCHETTIH MEKTPOH/IBIK HBICAHBI.
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K Bonpocy o chopme 3aBeLLaHUs Mo 3aKOHOLATENbCTBY ...

A.A. Nukusheva

Issues of legal regulation of the testament form:
comparative-legal analysis

Under the transition of the Republic of Kazakhstan to the market economy, conducting reforms to expand the
range of private property objects and, accordingly, the growth of interest in the methods of determining the
predestination of property upon the death of the owner, the institute of testamentary succession is given a
special role in Kazakhstan's society. The question of in what legal form today it is possible to make an order
in case of death determines the subject of this study. With the help of a comparative-legal method an analysis
of the existing legislative framework of the Republic of Kazakhstan was carried out, including the study of
acts of international legislation in the sphere of hereditary law. In addition, the article addresses how modern
international initiatives in the sphere of legal regulation of inheritance in the will are developing; the offers
for the improvement of Kazakhstan legislation in the expansion of admissible forms of testament are consid-
ered. The author has expressed a proposal for conducting the existing legislation of the Republic of
Kazakhstan norm, which allows the drawing up of a testament in the form of video. The author determines
the concept, main types and forms of the testament, explores the features of the forms of testament in the
legislation of the Republic of Kazakhstan, CIS countries and a number of other countries. The article
establishes the need for further improvement of Kazakhstani legislation in the sphere of expanding the
permissible forms of the testament. Based on the analysis of the current legislation of the Republic of
Kazakhstan, the CIS countries and a number of other states, the author comes to the conclusion that the form
of presentation of the devisor established by law is an undeniable unconditional guarantee of the execution of
his will. In a practical aspect, this research is of interest to lawyers practicing in the sphere of civil law, as
well as international private law.

Keywords: inheritance law, testament, form of testament, notarial testament, closed testament, secret
testament, joint testament of spouses, emergency testament, electronic form of testament.

References

1 Modelnyi zakon «O prave nasledovaniia». Prilozhenie postanovleniiu Mezhparlamentskoi assamblii SNG No. 49-6,
19.04.2019 g. [Resolution of the Interparliamentary Assembly of Member States of the Commonwealth of Independent States No.
49-6 On the Model Law “On the Right of Inheritance” of 19.11.2015]. iacis.ru. Retrieved from https://iacis.ru/30 [in Russian].

2 Rasskazova, N.Yu. (2020). Osnovnye poniatiia nasledstvennogo prava v svete Modelnogo zakona MPA SNG «O prave
nasledovaniia» i grazhdanskikh kodeksov Kazakhstana i Rossii [Basic concepts of inheritance law in the light of the IPA CIS Model
Law “On the Right of Inheritance” and the Civil Codes of Kazakhstan and Russia]. Hrazhdanskoe zakonodatelstvo. Stati.
Kommentarii. Praktika. Vypusk 59. — Civil Legislation. Articles. Comments. Practice. Issue 59. Almaty: Law office McGreen &
partners. zakon.kz Retrieved from https://www.zakon.kz/5003145 [in Russian].

3 Grazhdanskii kodeks Respubliki Kazakhstan. (Osobennaia chast) [Civil Code of the Republic of Kazakhstan (Special part)]
adilet.zan.kz Retrieved from http://adilet.zan.kz/rus/docs/K990000409 #12 [in Russian].

4 Kazantseva, Ye.A. (2015). Teoriia nasledstvennogo i prichastnykh k nemu pravootnoshenii po grazhdanskomu pravu
Rossiiskoi Federatsii [The theory of hereditary and related legal relations in the civil law of the Russian Federation]. Doctor’s thesis.
Tomsk [in Russian].

5 Grazhdanskii kodeks Rossiiskoi Federatsii. (Chast III) [Civil Code of the Russian Federation (Part Three)] consultant.ru Re-
trieved from http://www.consultant.ru/document/cons_doc_LAW_34154/ [in Russian].

6 Sviridova, Ye.A. (2018). Otdelnye aspekty instituta nedeistvitelnosti zaveshchanii v grazhdanskom prave Rossii 1 Belorussii
[Certain aspects of the institute of invalidity of wills in the civil law of Russia and Belarus]. Vestnik Moskovskogo gosudarstvennogo
oblastnogo universiteta. Seriia Yurisprudentsiia. — Bulletin of the Moscow State Regional University. (Jurisprudence series), 3,
161-168. cyberleninka.ru Retrieved from https://cyberleninka.ru/article/n/otdelnye-aspekty-instituta-nedeystvitelnosti-zaveschaniy-
v-grazhdanskom-prave-rossii-i-belorussii [in Russian].

7 Andropova, T.V. (2018). Ustnaia forma zaveshchaniia i perspektiva ispolzovaniia sovremennykh informatsionnykh
tekhnologii pri sostavlenii zaveshchanii [Nuncupative Wills and the Prospect of Using Modern Information Technologies in Making
a Will]. Zakon i zhizn — Law and life, Vol. 2, 3, 35-46. cyberileninka.ru Retrieved from https://cyberleninka.ru/article/n/ustnaya-
forma-zaveschaniya-i-perspektiva-ispolzovaniya-sovremennyh-informatsionnyh-tehnologiy-pri-sostavlenii-zaveschaniya [in Rus-
sian].

8 Popova, Yu.A., & Fedorova, 1.V. (2015). Zaveshchanie v chrezvychainykh obstoiatelstvakh: voprosy teorii i praktiki [Last
will and testament: questions of theory and practice]. Nauchnyi zhurnal KubGAU. — Scientific journal KubSAU, 109(05).
cyberleninka.ru Retrieved from //https://cyberleninka.ru/article/n/zaveschanie-v-chrezvychaynyh-obstoyatelstvah-voprosy-teorii-i-
praktiki [in Russian].

9 Babadzhanyan, Ye.L., Kutenko, L.F., & Amenova, Ye.A. (2014). Zaveshchanie i ego formy po zakonodatelstvu Respubliki Ka-
zakhstan i zarubezhnykh stran [The will and its forms according to the legislation of the Republic of Kazakhstan and foreign countries].
Aktualnye problemy ekonomiki i prava — Actual problems of economics and law, 2(30), 141-146. cyberleninka.ru Retrieved from
https://cyberleninka.ru/article/n/zaveschanie-i-ego-formy-po-zakonodatelstvu-respubliki-kazahstan-i-zarubezhnyh-stran [in Russian].

10 Zakon «O nasledovanii» v Estonii ot 17 yanvaria 2008 g. [Estonian Inheritance Law of 17 January 2008.] www juristaitab.ece
Retrieved from https://www juristaitab.ee/ru/zakonodatelstvo/zakon-o-nasledovanii [in Russian].

Cepus «[lMpaBo». Ne 2(102)/2021 95



A.A. Hykylesa

11 Ozhegov, S.I., & Shvedova, N.Yu. (1999). Tolkovyi slovar russkogo yazyka: 80 000 slov i frazeologicheskikh vyrazhenii
[Explanatory dictionary of the Russian language: 80,000 words and phraseological expressions]. Moscow: Azbukovnik [in Russian].

12 Grazhdanskii kodeks Kyrgyzskoi Respubliki. (Chast II) [Civil Code of the Kyrgyz Republic (Part II)] cbd.minjust.gov.kg Re-
trieved from https:// cbd.minjust.gov.kg/act/view/ru-ru/5 [in Russian].

13 Grazhdanskii kodeks Respubliki Uzbekistan. (Chast II) [Civil Code of the Republic of Uzbekistan (Part Two)]. nrm.uz Re-
trieved from https://nrm.uz/ [in Russian].

14 Grazhdanskii kodeks Ukrainy ot 16 yanvaria 2003 g. [The Civil Code of Ukraine] meget.kiev.ua Retrieved from
https://meget.kiev.ua/kodeks/grazdanskiy-kodeks [in Russian].

15 Grazhdanskii kodeks Respubliki Belarus ot 7 dekabria 1998 g. [Civil Code of the Republic of Belarus] lawinstitute.bsu.by
Retrieved from http://www.lawinstitute.bsu.by/upload/image/Biblio/godunov/8.pdf [in Russian].

16 Zakon Narodnoi Respubliki Bolgariia «O nasledovanii» ot 1949 g. po sostaianiiu na 20 iiulia 2007 g. [Law of the People's
Republic of Bulgaria “On inheritance”]. www.lex.bg Retrieved from https://www.lex.bg/bg/laws/ [in Russian].

17 Grazhdanskii kodeks Respubliki Tadzhikistan ot 1 marta 2005 g. (Chast III) [Civil Code of the Republic of Tajikistan (Part
Three)] lawinstitute.bsu.by Retrieved from http://www.lawinstitute.bsu.by/upload/image/Biblio/godunov/8.pdf [in Russian].

18 Germanskoe Grazhdanskoe ulozhenie ot 16 avhusta 1896 g. [The German Civil Code] wikisource.org Retrieved from
https://ru.wikisource.org/wiki/ [in Russian].

19 Gongalo, Yu.B., Mikhalev, K.A., Petrov, Ye.Yu., & Putintseva, Ye.P. (2015). Osnovy nasledstvennogo prava Rossii,
Germanii, Frantsii [Fundamentals of inheritance law in Russia, Germany, France]. Moscow: Statut. e.lanbook.com Retrieved from
http://e.lanbook.com/books/element.php? pll_id=61632 [in Russian].

20 Federalnyi zakon «O vnesenii izmenenii v statiu 256 chasti pervoi i chast tretiu Grazhdanskogo kodeksa Rossiiskoi
Federatsii» [Federal Law “On Amendments to Article 256 of Part Three of the Civil Code of the Russian Federation”] consultant.ru
Retrieved from http://www.consultant.ru/document/cons_doc LAW 302862/ [in Russian].

21 Golubeva, T.Yu., & Afanasyev, M.A. (2019). Novelly nasledstva: sovershenie suprugami sovmestnykh zaveshchanii [Novels
of inheritance: making joint wills by spouses]. Nasledstvennoe pravo — Inheritance law, 2, 18-21. Retrieved from https://urfac.ru/?
p=2598 [in Russian].

22 Sovmestnye zaveshchaniia suprugov, sostavlennye v sootvetstvii s zakonodatelstvom Ukrainy [Joint wills of spouses, drawn
up in accordance with the legislation of Ukraine]. sevnotariat.ru Retrieved from https://sevnotariat.ru/ [in Russian].

23 Gorelik, A.P. (2014). Zaveshchanie v chrezvychainykh obstoiatelstvakh: usloviia soversheniia i problemy realizatsii [Probate in
extraordinary circumstances: conditions of commission and problems of implementation]. Vestnik Moskovskogo universiteta MVD
Rossii — Bulletin of the Moscow University of the Ministry of Internal Affairs of Russia, 11, 74-77. Retrieved from
https://cyberleninka.ru/article/n/zaveschanie-v-chrezvychaynyh-obstoyatelstvah-usloviya-soversheniya-i-problemy-realizatsii [in Russian].

24 Zaveshchanie. Retrieved from https://ru.wikipedia.org/wiki/ [in Russian].

25 Vorobeva, Ye.P. (2018). Zakrytoe zaveshchanie: problemy notarialnoi praktiki [Closed will: problems of notary
practice]. International Journal of Professional Science, 3, 10-13. Retrieved from http://scipro.ru/article/05-03-2018 [in
Russian].

26 Potentsialnye problemy ispolneniia sovmestnykh zaveshchanii i nasledstvennykh dogovorov [Potential problems with
the execution of joint wills and inheritance contracts] garant.ru Retrieved from https://www.garant.ru/article/1282860/ [in
Russian].

96 BecTHuk KaparaHguHckoro yHuBepcuteTa





