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To some legal issues related to the participation
of the Republic of Kazakhstan in the World Trade Organization

The global economy has faced significant difficulties after the pandemic. The idea of the globalization of the
world economy seems to be no longer encouraged by the superpowers. There is a growing trend of protec-
tionism, so-called “economic nationalism” and the unification of different countries into regional economic
unions. In this regard, the role of the World Trade Organization (WTO) in the field of international trade and
the foreign economic activities of developing countries is increasing as the most recognizable and reputable
international economic organization. The Republic of Kazakhstan is a member state of WTO since 2015.
However, we see how trade-related conflicts are arising even in the Eurasian Economic Union (EAEU) area.
This article suggests drawing attention to some bright problematic issues related to the presence of Kazakh-
stan in various economic integration associations. During this study, both official WTO documents and re-
search papers of well-known international lawyers were studied. The results of the study will help shed light
on the problems of ordinary people and can serve as an additional source of inspiration for the academic
community.

Keywords: WTO, WTO membership, regional trade agreements, EAEU, direct effect, GATT Article XXIV,
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Introduction

The Republic of Kazakhstan has officially become a member state of the World Trade Organization in
2015 after complex negotiations that lasted almost two decades. Nevertheless, we observe unsolved issues in
the field of international trade that arise from time to time between Kazakhstan and its economic partners.
The relevance of the research topic is also increased due to criticism of WTO, which occurred in recent
years.

The main objective of the research is to familiarize the scientific community and the national legislator
with the existing legal issues in matters of membership of the Republic of Kazakhstan in WTO. For this pur-
pose, the authors are intended to accomplish several tasks, including analyzing legal documents related to
Kazakhstan’s accession process, studying different cases on the issue, and offering a personal opinion on a
solution to the problems.

Unfortunately, full membership in the WTO cannot guarantee states’ total freedom of their goods. It is
not surprising that the official website of the organization contains 45 different case studies on managing the
challenges of WTO participation. Kazakhstan’s participation is not an exception in terms of arising challeng-
es. Despite the principle of pursuit of open borders, Kazakh producers are still facing different obstacles in
the export of their goods mainly to the neighboring countries. The situation is complicated by Kazakhstan’s
participation in the EAEU. Free economic cooperation between its members is being endangered by different
trade barriers including tariffs, sanitary and phytosanitary requirements, local content requirements, and oth-
ers. When such contradictions occur within the economic union there are different perspectives on the issue
from each side of the conflict. It is vital to reveal such problematic areas and work on their solutions.

Kazakhstan’s activities within the WTO after its accession in 2015 were poorly studied from the per-
spectives of national researchers. Despite the existence of problems with the customs authorities, trade poli-
cy, we have not yet seen worthy research work on this topic. Most of the research papers on a given topic
relate to the situation before the entry of Kazakhstan into this organization or do not directly relate to the top-
ic and do not consider the problem from a legal perspective.

In general, we can truly admit that the issue of WTO reform is being discussed by experts around the
world last decade. We often observe how countries are easily involved in economic disputes. The Republic
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of Kazakhstan has not yet been involved in any serious economic dispute within the WTO. However, we
cannot say it would last for long. Kyrgyzstan's appeal to the dispute resolution body of WTO is proof of this.
Therefore, this topic should be studied in depth.

Experimental

This article was written using the method of data analysis from open and official sources. Official doc-
uments, including laws, intergovernmental treaties, as well as judicial cases, were observed during the re-
search. Popular doctrines and personal opinions of respected professionals in the field were also studied.
Thus, in addition, both qualitative and quantitative data collection methods were used.

The majority of legal research data concerning Kazakhstan’s participation in WTO is outdated and
mainly refers to the situation that was relevant before its accession to the organization. Since the field of re-
search has an interdisciplinary nature, few authors study the given topic in the scientific sphere of Kazakh-
stan. Separate issues concerning Kazakhstan’s participation in WTO are considered in the works of such au-
thors as K. Maulenov, M. Sarsembayev, S. Aidarbayev, Z. Baimagambetova. Legal concerns about Kazakh-
stan’s participation in other economic integration processes were discussed in papers of Zh. Iskakova,
A. Oinarova, L. Dzhunisbekova, and others. Russian authors, in comparison, have a more pronounced inter-
est in the problems of WTQO activities in the EAEU countries. For instance, problems of the participation of
EAEU states in the WTO were considered in depth in the common paper of K. Bagdasaryan and
A. Pakhomov, researchers of the Russian Presidential Academy of National Economy and Public Admin-
istration. Extensive research work on the relationship between WTO law and EAEU law was carried out by
D. Boklan, Associate Professor of the Department of International Public and Private Law of the National
Research University Higher School of Economics.

Results

The analyzed data allow us to admit that the main legal problems of Kazakhstan’s participation in WTO
are caused by its participation in other integration associations, particularly in EAEU. We have already wit-
nessed emerging problems in customs tariffs for goods imported into the territory of Kazakhstan and in-
creased problems with the export of Kazakh products to the markets of neighboring countries. We remember
how a custom claim from the Kyrgyz Republic over border restrictions has reached the WTO (The commu-
nication from the Kyrgyz Republic, 2017) or how Kazakh agricultural producers experienced difficulties
with transporting their goods across the Russian border due to sanitary restrictions.

At the time, the main document regulating how the provisions of the WTO Agreement will be applied
in the legal order of EAEU is the Agreement on the Functioning of the Customs Union within the framework
of the Multilateral Trading System which was applied in 2011. Article 1.1 of it says: “the provisions of the
WTO Agreement, as defined in the Protocol on the accession of the Parties to the WTO, ... become part of
the legal system of the Customs Union” [1]. It also stipulates that the provisions of the WTO Agreement,
including the obligations assumed by the Parties as conditions for their accession to WTO, take precedence
over the relevant provisions of international treaties concluded within the framework of the Customs Union
and decisions taken by its bodies.

Despite such provisions, the academic environment discusses the issue of competition of legislation, the
direct effect of WTO rules in national courts, the crisis of the WTO appellate body, fulfililment of obligations
of the WTO, the principle of non-discrimination, and other important issues related to the participation
EAEU countries in the WTO. The results of the study indicate the need for the Kazakh legislator to work not
only towards minimizing the discrepancy between the EAEU norms and the WTO law but also to anticipate
the risk of such problems in the future.

These all indicate that legal problems related to membership in the WTO are becoming more and more
urgent. As mentioned above, the depth of research on a given topic in Kazakhstan leaves much to be desired.
Therefore, the authors confidently declare the novelty of the obtained results and state that they could serve
as a source for further research in this area.

Discussion

In connection with the participation of the Republic of Kazakhstan in the WTO, legal issues, including
the compliance of EAEU law with WTO norms, can be widely discussed in the academic environment. De-
spite the harmonization and unification of the national legislations of EAEU countries, this question still re-
mains relevant.
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The content of Paragraph 1 of Article XXIV of the GATT does not show a serious difference between
the accession to WTO of states that are or are not members of any custom territory. The only requirement put
forward is the compliance of such custom territory with Paragraphs 5, 6, 7, and 8 of Article XXIV. These
requirements are related to the duties and other regulations of commerce within a customs union, a plan and
schedule for the formation of such a customs union or of such a free-trade area within a reasonable length of
time, consequences of increasing of rate of duty inconsistently with the provisions of Article I, a prompt
notification of the Contracting Parties by a country deciding to enter a customs union or free-trade area, rec-
ommendations by the Contracting Parties if they find that such agreement is not likely to result in the for-
mation of a customs union or of a free-trade area within the period contemplated by the parties to the agree-
ment, the possibility of consultations with the Contracting Parties if the change in above-mentioned sched-
ules and plans seems likely to jeopardize or delay unduly the formation of the customs union or the free-
trade area. Paragraph 8 of Article XXIV highlights the need to abolish duties and other restrictive measures
regulating trade between custom union members [2].

The practice has made it clear that there is no effective control mechanism for compliance with Article
XXIV. The whole scientific works of famous international lawyers and economists around the world are de-
voted to the problem of this article. Zakir Hafez, Doctor of Juridical Science, professor of George Washing-
ton University Law School wrote a paper on this problem back in 2003, where he puts the validity of this
article in doubt [3]. He believes that the fundamental problem is compliance with the disciplines that do exist
in GATT Article XXIV. This compliance problem, according to him, exists because the disciplines are weak
in the sense of being ambiguous, and certain countries (and regional custom unions) exploited these ambigui-
ties to their advantage.

The amount of discussion around this article is so great that the WTO has given an official interpreta-
tion to it where the main provisions of the article include the general incidence of the duties and other regula-
tions of commerce, reasonable length of time for the formation of such a customs union or of such a free-
trade area, the procedure to be followed after a member state forming a customs union proposes to increase a
bound rate of duty according to Paragraph 6 of Article XXIV. Issues concerning understanding what customs
unions and free-trade areas are, dispute settlement, and reasonable measures as may be available to it to en-
sure observance of the agreement have also been clarified in the document [4].

After that, the WTO adopted a decision on a transparency mechanism for regional trade agreements in
December 2006 (Document WT/L/671). It should be noted that the Committee on Regional Trade Agree-
ments and the Committee on Trade and Development was established to implement this transparency mech-
anism, and under their regulation end of the implementation process should be completed for the Eurasian
Economic Union in 2025. Unfortunately, due to the consensus rules, the Committee on Regional Trade
Agreements was unable to accept any report on the inconsistency of the WTO RTAs, despite the repeated
recorded discrepancies. The role of the committee was reduced only to obtaining the texts of Regional Trade
Agreements. There are no other control mechanisms under the WTO. The problem is described in detail in
various studies. For example, the Master’s thesis entitled “The Committee on Regional Trade Agreements:
A Symptom of WTO. Breakdown?”” by one of the graduates of the Faculty of International Relations of Sao
Paulo University was completely devoted to this problem [5].

Furthermore, the issue of development aspects of countries within customs unions has also become a
subject for discussion. On October 28, 2011 proposal for the implementation of Article XXIV of GATT
1994, to harmonize current WTO dispositions on development aspects of regional trade agreements for in-
clusion was made. Co-sponsors proposed that additional flexibilities should be considered for developing
countries when they are contracting parties to regional trade agreements notified under Article XXIV of
GATT 1994. These flexibilities, according to the proposal, should be similar to those already established in
Avrticle V.3 of GATS, and the Enabling Clause [6]. The influence of GATT Article XXIV from the point of
view of the welfare of the people was researched by a group of economists from leading universities in Eng-
land and Australia. In their joint paper, they reflect that, under the influence of the so-called “composition
effect” of GATT Article XXIV, in which countries endogenously organize themselves into the customs un-
ions that form, GATT Article XXIV may be bad for world welfare [7].

If we study all decisions of the WTO Dispute settlement body where article XXIV was primarily con-
sidered since 1995, we will find that there are not so many such cases. The collection of decisions on dispute
resolution 1995-2020 issued by WTO itself contains 3 of them. They are “Turkey-Textiles (DS34)”, “Cana-
da-Autos (DS139,142), “Brazil-Retreaded Tyres (D332)” [8]. In all three cases, the organization opposed
any restrictive measures or exceptions and refuted the arguments of the parties: In the first case, the Turkey-
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EC customs union, in the second — NAFTA, in the third — MERCOSUR. Therefore, considering these ex-
amples, we can conclude that in Kazakhstan, due to its participation in the EAEU, there is a risk of such dis-
putes in the future.

One of the discussed problems for WTO and EAEU is the correlation of their jurisdictions. A fair ques-
tion arises: which jurisdiction is hierarchically higher? Most international lawyers of post-Soviet countries
agree that there is no hierarchy (A. Smbatyan, T. Neshataeva). However, there are other interesting opinions
on the situation. In the decision of the EurAsEC Court of June 24, 2013, where the dispute between JSC
Novokramatorsky Mashynobudivny Zavod (NKMZ, Ukraine) and JSC Uralmash (Russian Federation) re-
garding the compliance of the dumping measures with WTO standards was considered, the Court indicated
that since August 22, 2012 (Date of Russia’s accession to the WTO), the provisions of WTO agreement have
become part of the legal system of the Customs Union, but at the same time, correlation of two agreements
(WTO Agreement and the Customs Union Agreement) should be regulated under the principle lex specialis
derogat lex generali. “The WTO Agreement does not apply to the investigation of the Ministry of Industry
and Trade and decision 904, since the investigation was carried out and the decision was made before Rus-
sia's accession to the WTO” the Court concluded [9]. Citing this court decision as an example, Russian inter-
national lawyer V. Tolstykh explains that the priority of the Customs Union agreements declared by the
Court in relation to the WTO agreements may be the subject of discussion [10, 487]. He also refutes the spe-
cial nature of the agreements concluded with third parties who did not participate in the creation of the cus-
toms union [11, 101].

Some international authors not only draw attention to the existence of possible contradictions in the ju-
risdictions of WTO and regional agreements but also offer their solutions to this problem. C. Furner,
N. Lederer, C. Sergaki, a group of lawyers from various international law firms, by illustrating the interac-
tion between the Dispute settlement understanding WTO and NAFTA Chapter 20, particularly, demonstrat-
ing it in the case of Mexico — Tax Measures on Soft Drinks and Other Beverages, proposed four possible
solutions for such overlaps in jurisdictions: first, the application of international commercial law principles
as a means of dealing with the overlaps and conflicts; second, good faith and interpretation principles call for
adjudicators to not only be aware of but also, to give deference to, other bodies’ jurisdictions; third, fork in
the road clauses could address dual jurisdiction if properly drafted. Ensuring such clauses are watertight, and
addressing structural weaknesses in existing regional trade agreement dispute settlement mechanisms may
return strength to them, thereby enhancing their ‘gravitational pull’, and thus, attractiveness to parties, in re-
solving their WTO disputes; fourth, there should be a shift in the appellate body’s mentality towards recogni-
tion of the role of regional trade agreement dispute settlement mechanisms in the international trading system
[12, 24-30]. It is possible to agree with the proposals put forward, however, it is impossible not to take into
account the fact that in this case there will be more and more appeals to regional dispute resolution mecha-
nisms, and the role of the WTO dispute settlement body may weaken, which may lead to other problems.

It is interesting to discuss the possible problem caused by the ‘direct effect” of WTO norms. We recall,
that the “direct effect” is understood as cases when individuals use not the applicable provisions of national
legislation, but the norms of an international treaty (in this case, the norms of WTO agreements) to justify
their position when considering a dispute in a national court. The absolute majority of countries adhere to the
prohibition on such application of WTO rules, resolving this issue at the legislative level or through appro-
priate explanations of the higher courts. 102 Article of the Uruguay Round Agreements Act of the United
States, for example, declares that “No State law, or the application of such a state law, may be declared inva-
lid as to any person or circumstance on the ground that the provision or application is inconsistent with any
of the Uruguay Round Agreements, except in an action brought by the United States for the purpose of de-
claring such law or application invalid” [13]. The European Union’s position on WTO law was formed in a
number of decisions of the EU Court, largely taking into account the trade conflicts between the EU and the
United States that took place at that time.

In the Republic of Kazakhstan, there are not yet any cases concerning the direct effect of WTO norms.
Nevertheless, this possibility remains high. Therefore, in this paper, we will consider the situation in neigh-
boring Russia. A. Ispolinov, a Russian specialist of international law, by considering the decision of the
Board of Administrative Disputes of the Supreme Court of the Russian Federation in the case of PROMMET
LLC revealed some shortcomings of the Russian national legislation. In this case, for the first time at the lev-
el of the Supreme Court of the Russian Federation, an attempt was made to formulate an attitude to the direct
effect of WTO law in the Russian legal order, and specifically to the possibility of challenging the adopted
governmental normative act based on its contradiction to one of the points of the Protocol on Russia's acces-
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sion to the WTO. In his paper, the authors expressed hope for a speedy solution to this problem, considering
the fact that the plaintiff appealed the decision of the Board of Administrative Disputes of the Supreme Court
[14, 21-26]. In his other works, A. Ispolinov draws attention to the problem of the EAEU courts in this mat-
ter (Priority, direct effect and direct effect of the norms of the law of the Eurasian Economic Union, Journal
of International Law and International Relations. 2017. N 1-2 (80-81). P. 11—21). This directly concerns
Kazakhstan.

These problems in the legal science of the Republic of Kazakhstan should be covered more widely.
Moreover, considering the work of the Court and Arbitration of the Astana International Financial Center in
Kazakhstan, this problem becomes even more urgent.

Conclusions

To sum up, we can say that in recent years, many countries have begun to pursue protectionist econom-
ic policies. In such realities, the role of regional economic associations is increasing. However, their exist-
ence may provoke the appearance of legal conflicts and contradictions. The Republic of Kazakhstan, being
both a member of the WTO and the EAEU, may well directly feel the severity of this problem. The results of
the research suggest academics pay attention to several obvious issues that might negatively affect Kazakh-
stan’s foreign economic activity. First of all, we should clarify the force of Article XXIV of the GATT to
coexist successfully within the framework of various integration projects. If Kazakhstan cannot fully under-
stand the system of the control mechanism of this article, does that mean that the organization itself is wait-
ing for reform? Next, the authorities of the country should give clear answers concerning the hierarchy of the
different legislations. There should be no doubt about the correctness of the application of specific norms in
the decisions of national courts. This also concerns the issue of the direct effect of the WTO rules. Our part-
ners in the EAEU are already facing this, and over time, conflicts involving the WTO may become more fre-
guent. What to do next — whether to adopt special provisions in advance, based on the experience of others,
to exclude such discrepancy, or to wait for the appearance of such court proceedings so that the Supreme
Court of the Republic of Kazakhstan gives explanations — this is a question that should concern the law cre-
ators in our country now. At a minimum, the legal scientific environment of Kazakhstan should actively dis-
cuss these issues.
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b.C. Kapaxan, A.1. AGayniuH

Ka3zakcran PecnmyOukacbinbiH JlyHuexy3ijik cayaa yilbIMbIHA
KaTbICYbIHA 0AMJIAHBICTHI KelOIp KYKBIKTBIK MIceJiesiep

OneMIiK YKOHOMHKA ITaHIeMIUsIaH KeHiH afTapiIbIKTail KUBIHIBIKTapFa Tal O0JIIbL. OIeMIiK SKOHOMUKAHBIH
skahaHmaHy wnpaesicblH OynaH ObUIail cymep aepkaBajap KOJNIAMaWTBIH CHAKTHL. [IpOTEeKIMOHH3MHIH,
«OKOHOMHMKAJIBIK YJITHIBUIABIK» JIET aTajaThIH jKOHE dPTYPIIi eNIepaiH aliMaKThIK SKOHOMHKAIBIK OnaKTapra
OipiryiHiH ecim kene >XaTKaH TEeHACHIHACH Oaiikanaapl. OcblraH OaimaHpIcThl JlyHHEXY3UTK cayzaa
yiteivbiabH (ACY) mamymusl enfepliH HEFYpIbIM TaHBIMAN JXOHE OeIeNnai XalbIKapaiblK dKOHOMHUKAIBIK
YIBIM peTiHIETi XaJBIKapajblK cayda OHE CBIPTKBI SKOHOMHUKAIBIK KBI3METI CalachIHAAFbl POl apThII
keneni. Kazakcran Pecryonukacer 2015 sxpuinan 6actan JJCY-Fa Mylne MeMJIeKeT OOJbIN TaObuiaabl. Anai-
I, cayaa sKamkKaJlgapbHBIH Eypasnsuiblk S5KOHOMHKAJIBIK OJaK cajachlHIa Ja Kajlai TYBIHIAHTBIHBIH Kepin
KypMmi3. Makanazna KasakcTaHHBIH TypIli SKOHOMUKAJIBIK HHTETPaLsIIbIK OipirecTikTepre KaThICybIHa Oaiina-
HBICTBI KEHOIp KapKbhIH MPOOJIEMATBIK MACENeiepre Haszap ayaapy YCHIHbLUIFaH. MakaJaHbl jka3y Ke3iHe
JCY-HBIH pecMH Ky)KaTTaphl J1a, TaHBIMAJ XaJIbIKapaJbIK 3aHTepIIepIiH 3epTTey KYMBICTaphl Aa 3epTTEN.
3epTTey HOTIKeNepi KapamailbiM aJaMaapAblH MocelesiepiH IIeImyre KOMEKTeceli JXOHE aKaIeMHUSUIBIK
KOFaMJIaCTHIK YIIiH KOCBIMIIA MIa0BIT K31 00Ja anapl.

Kinm ce3zoep: 1C¥, JC¥-ra Mymienik, eHipiik cayna kemicimaepi, EADO, Tikeneit opeker, TATT XXIV 6a-
051, Kenen oxarel, Epkin cayna aiitMakTapsl.

b.C. Kapaxan, A.1. AGaymiun

HekoTopbie npaBoBbie BONPOCHI, CBSI3AHHBIE € y4acTHEM
Pecny0simkn Kazaxcran Bo BceMupHoi TOprooii opranuzanum

MupoBast 5KOHOMHKA CTOJKHYIACh CO 3HAYNTEIEHBIMU TPYAHOCTAMH TOCHe MaHaeMun. Mes rimobamm3annn
MHPOBOH SKOHOMHKH, ITOX0XKE, OOJIBbIIE HE MOOIIPSACTCS SKOHOMHUYECKIMH JeprkaBamu. HabGmomaercs pac-
Tymasi TeHACHIMS TPOTEKIMOHN3Ma, TaK HAa3bIBAEMOTO «3KOHOMHUYECKOTO HAMOHAIN3MAa» W OOBEeIUHEHUS
Pa3HBIX CTpaH B PErHOHAIbHBIE IKOHOMHUYECKUE COI03bl. B 3TOH cBsA3M Bo3pacTaeT poib BecemupHoit Topro-
Boii opranmszaiuu (BTO) B 061acTn MeXayHapOJHOH TOPrOBIM M BHEUIHEIKOHOMHUYECKOW JIESTEILHOCTH
Pa3BHBAIOLINXCS CTPaH Kak Hanboliee y3HaBaeMOW U aBTOPUTETHON MEX[yHapOJHOH SKOHOMUYECKOIl opra-
Huszanuu. Pecnyosmka Kasaxctan siBisercs rocynapctBoM-uwieHoM BTO ¢ 2015 r. Ognako Mbl BUANM, Kak
TOProBble KOH(IUKTH BO3HUKAIOT Aaxe B cepe EBpasuiickoro s5koHOMHYECKOro coro3a. B Hacroseii cra-
ThE TPEIOKEHO 0OpaTUTh BHIMAaHNE Ha HEKOTOPHIE SIPKHE MPOOJIEMHBIE BOIPOCHI, CBA3aHHBIE C MPUCYTCT-
BueM KasaxcTaHa B pa3siuYHBIX SKOHOMHYECKHX HHTETPAIOHHBIX OOBeIMHEHMSIX. Bo Bpems HammcaHus
cTaThu OBUTM M3y4eHBI Kak odurmanbable fokyMeHTs! BTO, Tak m ncciaemoBarenbckiue pabOThl M3BECTHBIX
IOPUCTOB-MEXIYHAPOJHUKOB. Pe3ynbpTaThl Hccie0BaHusl HOMOTYT IPOJIUTE CBET HA MPOOIEMY JUIS IIPOCTHIX
JFOJIel ¥ MOTYT MOCITYXKUTH JOTIOJIHUTENHHBIM HCTOYHIKOM BIOXHOBEHHS JUIS aKaIeMHIECKOTO COOOIIECTRa.

Knioueswvie cnosa: BTO, unenctBo B BTO, pernonanbsable Toproseie cornamenus, EADC, npsimoe neicreue,
ctaths XXIV I'ATT, TaMoXeHHBIH CO03, 30HBI CBOOOIHOM TOPTOBJIH.
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