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CMelIaHHbIEe WPUCAMKIMU U IpaBoBas cucrema Pecnyoiinkn Ka3zaxcran
(MyO0JIM4YHO-IPABOBbIE M YACTHONPABOBbIE ACTIEKTHI)

B craree onpenenensl Takue MOHATHS, KaK «IPaBOBas CUCTEMA», «CEMbsl IPABOBBIX CUCTEM», «CMEIIAHHBIE
NIPAaBOBBIC CHCTEMBI», «CMEIIaHHbIe IOPUCIUKINIY», «THOPUIHBIE CMENIaHHbIE MPABOBBIC CUCTEMBI» H «JIO-
KalbHBIC CMEIIAHHBIC NIPABOBBIC CHCTEMbI». [IpoaHanM3MpOBaHEI TaKXKe C YyUYSTOM YacTHOIPABOBHIX H ITyO-
JMYHO-TIPABOBBIX ACTIEKTOB MPEITOKEHHUS MO MMIUIEMEHTALMH aHTIMHCKOTO TMpaBa B IPa)IaHCKOE 3aKOHO-
JIAaTeNbCTBO U CyneOHOro mpeLeaeHTa B cyaeonyto cucreMy Kaszaxcrana, a takoke KOHCTUTYIIMOHHBIN 3aKOH
Pecniyonuku Kazaxcran «O MexayHnapoanoM ¢unancoBoM nenrtpe». HactHoe mpaBo Pecrnyonmuku Kazax-
CTaH SIBJISICTCS] HEPa3phIBHOI YaCTHIO CEMbHM KOHTHHEHTAIBHOTO MpaBa. VIMIIeMeHTalus OTAENBHBIX 110JI0-
JKEHHH aHTIIMICKOTO MpaBa B rPpakAaHCKOe 3aKOHOAATeNnbCTBO Pecrrybmmku KaszaxcraH, o MHCHUIO aBTOPOB,
He MpHBeJa K CO3/aHuI0 B c(epe YaCTHOTO MpaBa CMELIAHHON MPpaBoBOi ciucTeMsl. UTO KacaeTcst UMIITIEMEH-
TaluH CyAeOHOro INpeleaeHTa Kak HCTOYHUKA MpaBa, TO 3TU MOMBITKY TOKa Oe3ycrerinsl. Bmecte ¢ Tem B
cdepe myOIMIHOTO NpaBa MONBITKA OKa3anach ycremHol. [Ipuasrine Koncrurynnonnoro 3akona «O Mex-
IyHapoIHOM (pUHAHCOBOM LIEHTpE» ITO3BOJIMIIO CO3JaTh Ha TeppuTopuu KazaxcraHa aHKiaB, B KOTOPOM roc-
MOACTBYET aHIuiickoe nmpaso. [103ToMy ¢ MpUHSITHEM AaHHOTO 3aKOHA rocyaapcTBo KasaxcraH, 1o MHEHHIO
ABTOPOB CTaTbU, MO’KHO NPU3HATH JIOKATbHOW THOPHIHON CMEIIaHHOM IOPUCANKIIUCH.

Karouesvie cnosa: npaBoBasi cucreMa, ceMbsl IIPABOBBIX CHCTEM, CMELIAHHbIE IPABOBbIE CUCTEMbI, CMEIlIaH-
HBIC IOPUCIUKINH, THOPHUIHBIC CMEIIAHHBIC PABOBHIC CHCTEMEBI, JIOKAITEHBIC CMCIIAHHBIC MTPABOBBIC CHUCTE-
MBI, UMIUIEMEHTALUs, CyAeOHbII peLeieHT, KOHCTUTYIIHOHHbIA 3aKOH.

Bseoenue

OTHOCHUTEIIBHO TOHATHSA M COAEPIKAHMS MPABOBOM CHCTEMBI B JINTEpPAType HIET HEMPEKpaIiaronascs
HayyHas Jauckyccus. He BiaBasich B aHalIU3 3TON JUCKYCCHM, BBICKaXKE€M TOJBKO TOYKY 3PEHHSI, K KOTOPOU
MPUIIUIM B pe3yibTaTe Takoro aHanuza. [IpaBoBas cucrema 0XBaThIBAE€T BCE HAIIMOHAJIBHOE MPABO B LCIOM.
[IpaBoBas cuctema — 3TO CUCTEMHOE Kaue€CTBO MPABOBOM HACTPOMKHU, OHA MO3BOJIIET COOTHECTH €€ C JIPY-
UMM CUCTEMaMH, B OCOOCHHOCTH C IPYTMMH HOPMATHBHBIMH CHCTEMaMM OOIIECTBA, B YACTHOCTH, C COI[H-
QIBHBIMI HOpMaMU (MOPabHBIE, PEIMTHO3HBIC HOPMBI U T.I1.).

[IpaBoBast cucTeMa COCTOUT U3 KOMIIOHEHTOB (IIOJICUCTEM): CUCTEMa TpaBa, MPaBOCO3HAHKE, PABOBAs
JIeSITebHOCTD, (POPMOI KOTOPO BBICTYMAIOT MpaBoOTHOIIEHMs [ 1; 122, 123].
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«Kaxxmoe monutuieckoe 00IIeCTBO MUpa MMEET CBOe cOOCTBEHHOE mpaBo. Kpome Toro, Hepeako ObIBa-
€T, YTO BHYTPU OJHOTO M TOTO K€ TOCYIapCTBa COCYIIECTBYIOT HECKOJIBKO IMPABOBBIX CHUCTeM. Tak, Hampu-
Mmep, B CIIIA, B ®PI, B llIBeiinapuu, Hapsaay ¢ ¢peaepaibHBIM MPaBOM, CYILIECTBYET NMPABO OTACIbHBIX LITa-
TOB, 3€MeNb, KAHTOHOB. DTa MHOXECTBEHHOCTb IMpPaBa XapaKTEpPHA HE TOJIBKO i (eaepaTuBHBIX TOCy-
napceTB; B cTapoit dpaHnmy ObII0 OTPOMHOE KOJIMYECTBO KYTIOMOB, TAPTHKYJISPHOE MPABO CYIIECTBOBAIIO B
Karanonuu n Aparone, Hapsgy ¢ oOmmM npaBom Vcnannw; B AHMIIMA MIOTIAHACKOE MPABO OTIMYAETCS OT
aHTJIUICKOTO. ..

Te HECKOIBKO THUIIOB, K KOTOPBIM MOYKHO CBECTH CYLIECTBYIOIIEE IPABO, MHOTJa Ha3bIBAIOT CUCTEMAMHU
mpaBa. DTOT TEPMHUH HE OYEHb yIadeH, TaKk Kak ero 0ojiee mpaBUIHHO MPUMEHSATH B COBCEM IPYTOM CMBICIIE,
a IMEHHO /7151 0003HaUeHHsI KOMITIEKca OTpacieid, KOTOpbIe B TaHHOH cTpaHe 00pa3yloT HalMOHAILHOE TIpa-
Bo. TepMmuHONoOrHel, Ha Haml B3IJsiA, Oojee yIayHOW, XOTS U MEHee NMPUEMIIEMOH, SBISETCS BBIPAKCHUE
«CEeMBH TIPABOBBIX cucTem» [2; 38—47].

13 3TOr0 MOKHO clieaaTh BBIBOJ, UTO MPUMEHUTENBHO K OTAEIBHO B3sTOU cTpaHe P. J[aBua npumMeHsut
TEPMUH «IIPaBOBasi CUCTEMa», a K IPUMEHUTENIBHO K THITy IPAaBOBOM CUCTEMBI OH HCIIOJIb30Bal TEPMHUH «Ce-
MbS TIPABOBBIX CUCTEM).

KommnapatuBucTsl, nccieayromne mpo0aeMbl CPaBHUTENBHOTO MTPABOBEACHHUS, MIPEIaraloT caMmble pas-
JMYHBIE BAPUAHTHI KJIACCU(UKALIH CEMEH MPaBOBBIX CHCTEM, OJJHAKO, €CIIM HE CUMTATh PEIMTHO3HBIC Mpa-
BOBBIE CUCTEMBI (HCJIaM, UyAau3M) U TPaAWLHOHHOE NPaBo, KIacCH(UKaLus B OCHOBHOM CBOAMTCS K ABYM
CEMBSIM TIPABOBBIX CHUCTEM: KOHTHHEHTaJbHAs, WJIM pPOMaHO-TEPMAHCKas IpaBOBas CEMbs, W AaHIJIO-
CaKCOHCKasl (aHIJI0-aMepUKaHCKast), UM CEMbs OOILEro Mpasa (common law).

Mamepuanvt u memoosi

MeTo10T0THYECKYI0 OCHOBY MCCIIEOBAHHSA COCTaBHIN (POPMaIbHO-IOPHINIECKHII METOJ HCCIIeI0Ba-
HUS, KOTOPBIA MPOBOAMUTCS C HEIhI0 (DOPMYIHPOBAHUS MPAKTHUECKUX PEKOMEHAALWN M0 Pa3BUTHIO U CO-
BEPIICHCTBOBAHUIO 3aKOHOJATENbCTBA, a TAKXKE METOJl CPABHUTEIBHO-IIPABOBOI'O UCCICAOBAHHUS.

Pesyromameoi

Cwmemannple opucaukiuyd. CyIiecTBYIOT CTpaHbl, B KOTOPBIX MHPHO COCYIIECTBYIOT Cpa3y ABE WIIH
JTa)kKe HECKOJILKO MPABOBBIX CUCTEM.

Pene JlaBua 00 3TOM YITOMHHAET, KaK MOXKHO BUJCTh M3 TPUBEICHHOHN BhIIIE TUTAaThl. OH TaKKe YIOT-
peOIIsT TEPMUH «CMEIIIaHHAs» ¢ OTCHIIKOHM Ha 3armajHoe U BHe3anamaHoe cMerienue [3; 30]. Mexay Tem eme
B 1999 r. @.I1. YonToH 3asiBu, 4TO NpaBoBbie cucteMbl Lllotnananm, Jlynsuansl n KBebeka SIBISIFOTCS BBI-
30BOM KJIaccU(hMKAINU, HAXOCh B MPOMEKYTOYHOM ITOJIOKEHUU MEXKy OOIUM ¥ KOHTHHEHTAIILHBIM Tpa-
BOM [4; 282, 291].

Opnaako 00BEKTOM JETaTbHBIX HUCCIEAOBaHUI CMeIIaHHbIe IOPUCAUKIINY CTAJIH JIUIITH BO BTOPOH IOJIO-
BuHE XX B.

[Ipex e Bcero HEOOXOUMO ONPEICIUTh PA3HUILY MEXIY HOHATUIMH «CMEIIIaHHAs TIPaBOBask CHCTEMaY
U «CMellaHHas IopUCAUKIUD). [1o 00beMy OHM 0003HAYAIOT OJTHO U TO XK€, TO €CTh TOCYAapPCTBO, B KOTOPOM
JeCTBYET OTHOBPEMEHHO ABE WK O0Jice MPaBOBBIE CUCTEMBL.

TepMuH «cMelIaHHAsS FOPUCAUKIU) HUCIOIB3YEeTCs IS TOr0, YTOOBl yKa3aTh TOJBKO TEPPHUTOPHUIO, B
pamMKax KOTOpOM CYIIeCTBYeT CMEIIaHHas MPaBOBas CHCTEMa WU JACWCTBYIOT €€ HOPMBI, a HE CaMO BHYTpEH-
Hee COJepKaHNe CMEIIaHHOM MpaBOBOW CHUCTeMBI. TakuM 0Opa3oM, 5TH JiBa TEPMHHA COOTHOCSATCS MEXITY
co0oii kak popma u cogepxanue [5; 71, 72, 6; 3, 4].

Mexny Tem npeoOiagaromeil cpean KOMIIapaTHBUCTOB ABIISIETCS TOYKA 3PSHHS, YTO MPAKTHIECKU BCE
MIPaBOBBIE CHCTEMBI OOBEKTHBHO CMEIIIAHBI.

Hampumep, aBTopsl nipoekTa «CMeIIaHHBIE TPAaBOBBIC CUCTeMB» M3 YHuBepcutera OtraBel (Kanana)
CUMTAIOT, YTO 3TO MOHSATUE MPUMEHUMO K IOYTH MOJIOBUHE COBPEMEHHBIX TPABOBBIX CUCTEM. MIMH BBIIEINS-
ercs 11 Tpymm TpaBOBBIX CHCTEM CMEIIAHHOTO THMA: |) KOHTHHEHTAJIRHOTO | OOINEero IIpaBa;
2) KOHTUHCHTAIBHOTO M OOBIYHOTO TPaBa; 3) KOHTMHECHTAILHOTO W MYCYJIBMAHCKOTO IpaBa; 4) o0miero u
0OBIYHOTO TMpaBa; 5) 00IIero U MyCyJIEMaHCKOTO MpaBa; 6) KOHTHHEHTAIBHOT0, MyCYJIBMaHCKOTO U OOBIYHO-
ro mpaBa; 7) oOIIero, MyCyJIbMaHCKOTO M OOBIYHOTO TpaBa; 8) KOHTHHEHTAJIHLHOTO, OOIIETro M OOBITHOTO
mpaBa; 9) 00111ero, KOHTHHEHTAIFHOTO, MyCYJIBbMaHCKOTO W 00BIYHOTO 1paBa; 10) KOHTHHEHTAILHOTO, O0IIIe-
0, HyIefiCKOr0 1 MyCyJIbMaHCKOT0 MpaBa; 11) MycynbMaHCKOTO 1 00BIYHOTO mpaBa [7].

Hcxoas u3 Takoro moaxonaa, K «CMEIIaHHBIMY) OTHOCSIT CHCTEMBI, HaXOSIINECs TI0J] BIUSIHIEM MHOXKe-
cTBa Apyrux cucteM [8; 480].
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ITo mueHHn0 M. Muno u [[x. CMmutca, mpuiaraTelibHOE «CMEIIaHHOE» MOXKET UMETh pa3HOE 3HAYCHUE,
K TIPUMEPY: «COUETaHHE PA3TUYHBIX MPABOBBIX HCTOYHHKOBY, «COYETAHUE OOJBIIE YeM OJHOTO KOTUPHUIIH-
POBAHHOTO aKTa B Mpe/eiax CTPaHbl, KOTOPHIE IEHCTBYIOT B MpeAesiaX OMpeaeIeHHOW 00IacTH MK KYJIbTY-
PBI», a TAKIKE «COUECTAHUE PA3IMYHBIX JIEHCTBYIOMUX KOJU(PUIIMPOBAHHBIX aKTOB, IPUMEHUMBIX B Tpe/Ieiiax
BCero rocymapcTsay [9; 421].

Kax cumraet mpodeccop VY. Ternm, cMemanHas mpaBoBasi CUCTEMa — 3TO «Ta, B KOTOPOH JEHCTBYIO-
IIee MpaBo BBIBEJCHO OOJice YeM M3 OJHOM MPABOBOM TPAJMIINN WIH CEMbW», a IO/l TEPMHUHOM «CMEIIaHHAS
FOPUCIHKIIHS» TIOHUMACTCS CTPaHa WM aIMUHUCTPATHBHO-TEPPUTOPUANIbHAS CIMHHIIA CTPAaHbI, B KOTOPOH
mpeobiiafgaeT cMmelnanHas npaBoBas cuctema [10; 597]. A mpodeccop E. Opromkio cpaBHHBaeT IpoIiece
«CMEIIEHHS», TIONB3YsACh TaCTPOHOMUYECKOW TEPMUHOJIOTHEH, ¢ «monydadpukaToM», IJie pe3yiabTar Jo
KOHIIa HEU3BECTEH, MOKa MUPOT MOJHOCTHIO HE MPUIOTOBIEH, a BEPOSITHOCTH MOPYH COXpaHsAETCA A0 IIO-
cnemnero MmomeHnra [11].

[pu TakoM mojxo/e, KOr/a Tr000e BKIIIOYCHHE SJIEMEHTOB OOIIETO MpaBa B MPaBOBYIO CHCTEMY KOHTH-
HEHTAJILHOTO TpaBa PacCMAaTPUBACTCS KaK CMEIIaHHas MpaBoBas cucreMa, KazaxcraH, HE TSI, MOXHO
OOBSBIISITh CMEIIAHHOM FOPUCAMKIINEH, 0COOCHHO MOCIIE IPUHSATHUS 3aKOHA 00 MMITJICMEHTAIIUN aHTJIMACKOTO
Y eBPOIEHCKOro mpaBa, Tak Kak Kakhe-TO HOPMBI OOIIero mpaBa B IPaBOBOM cucteme KazaxcraHe MOXHO
oOHapyxuth. [lo3ToOMy Ham OOJIBINIE HMIIOHUPYIOT KOHIEHIIMH, B COOTBETCTBUH C KOTOPBIMU T'OCYIapPCTBO
CUMTAETCS CMEIIAaHHON IOPUCIUKIIMEH TOJIBKO TOTIa, KOTJa B HEM BTOpas MPaBOBasi CHCTEMa 3aHUMAeT €CITN
HE paBHOMPABHOE, TO JOCTATOYHO 3HAYNMOE MECTO.

B xaugecTBe nmpremiieMoro mpuBeIeM CIEAYIONIee OnpeeieH e:

«CwmeranHast IpaBoBasi CUCTEMa — 3TO CTpaTU(UIIMPOBAaHHAs CHCTEMa, 00pasyemas myTeM o0beIuHe-
HUS ABYX CIIOEB MpaBa ¢ MPUMEPHO OJMHAKOBOW IOPHANYECKON 3HAYUMOCTBIO U aBTOPUTETOM, OTPaXKaroIias
CJIOKUBIIIHECS B HUX MPEJCTABICHUS] 00 UCTOYHUKAX IMpaBa, NMPaBOBOI KyJIbType, METOJIaX TOJIKOBAHUS W
CyneOHOM crcTeMe, BRICTPOCHHEIC 110 OHOMY WIJIH HECKOJIbKMM KIIACCH(DHUIIMPOBAHHBIM KPUTEPUIM [6].

OCHOBHBIM JJIs1 HAC B 3TOM OTPEACIICHUH SIBIIIeTCS (hpa3a «00beAMHEHUE ABYX CIIOCB paBa C IpUMep-
HO OJIMHAaKOBOM IOpUJIMYECKON 3HAUYUMOCThbIO». Hemnb3si, Ha Haill B3I, CUYUTATh CMEIIaHHBINA MpaBOBOM
CUCTEMOH CTpaHy, IJic¢ IMIDICMEHTUPOBAHO CPaBHUTEIHHO HEOOJNBIIOE MO0 CPABHCHHIO C ITPABOBBIM MacCH-
BOM I'OCYIapCTBa KOJUYECTBO MTPABOBBIX HOPM.

Bropsim npr3HakoM Kilaccu(pUKaIuii CMEIIaHHBIX IOPUCIUKINNA MOKHO Ha3BaTh UCTOPHUYECKYIO 00Y-
CJIOBJICHHOCTh BOZHUKHOBEHHS CMEIIAHHOM IOPUCAUKIINN.

BospMeM ams npumMepa KiiacCUYecKue CMEIIaHHbIe IpUCIUKINU. C y4eTOM 3TOr0 MOXKHO OINpPEACIUTh
MPUMEPHBIA BO3PACT ITUX FOPUCIUKIIHIM.

[HoTtnanackast cuctemMa — cTapeinas, TaKk Kak OHa MPHOOpera OTIMYMTENbHYI0 CMEIIaHHYIO HJICH-
tHaHOCTh B 1707 1. Cnenyromumu B XpoHoIoruaeckoM nopsiake unet Ksebek (nepuog 1763—1774 rr.) [12;
26], mrar Jlynszuana (mexmy 1803—1812 rr.) [13; 67] u FOxnas Adpuka (1809 r.) [14; 1]. ®dununnuHel 1
[Tyapro-Puko Berymum B kpyr B 1898 T., 110 3aBepIICHIM HCITAHO-aMEPHUKAHCKON BOMHBI U YCTAHOBIICHUS
aMepUKaHCKOTro TpamieHus. V3panins o0namaeT caMoil MOJIONOW fopucAuKIeid. Ero cucrema crama cme-
IIaHHOM B KOHIIe XX CTOJNETHS HE Yepe3 MHOCTPAHHOE HAIOKCHHUE, a U3-32 BHYTPCHHUX JeMOTrpaduIecKuX
¥ KyJbTYypHBIX M3MEHEHUU B TIpeJeiax HOBOTO eBpeickoro rocymapcrsa [15; 525-552, 16; 25]. JletictBu-
tenpHO, 3pamnes u lloTnananss — eanHCTBEHHBIE TOCYJapCTBa STOTO BHA, KOTOPBIE CBOOOMHO M30paH
CMEIIIaHHYI0 CUCTEMY U CICNIalH 3TO KaK HE3aBUCUMBIC CTpaHbl. J[pyrue AeWCTBOBAIM IO MPHUHYXKICHUIO
[17; 158].

Kpowme Toro, B mocnenHee BpeMs cTaja pa3BUBATHCS TEOPHUS TMOPUIHBIX M ILTIOPATMCTHYECKUX TIPaBO-
BbIX cucteM. [IpuBeaem onpeneneHus:

[TnropamucTrueckas, Wik CIOUCTasl, IPaBOBasi CHCTEMa — 3TO KBa3UCMEIIAHHAsl MIPaBOBas CHUCTEMA,
coJiep>kaHue KOTOPOU OTpaskaeT OCOOCHHOCTH Tpoliecca (popMUpOBaHHUS HAIIMOHAIBHOTO TIpaBa M CIIOMKHBIH
STHOPETUTHO3HBI COCTaB HACENEHH, pa3iINdnsl PETHOHOB CTpaHbI. [IpuMepoM MOTYT CIyXHUTh MpPaBOBBIC
cuctemsbl JluBana, Tanzanuu, Kamepyna. Tak, npaBoBas cuctema TaH3aHUU HOCUT IUTIOPATUCTUUYECKUN Xa-
paxTep, OTpaKaromui 0COOCHHOCTH TIpoliecca (OPMHUPOBAHKSI HAIIMOHAILHOTO MpaBa U CIIOXKHBINA 3THOpPE-
JIUTUO3HBIN cocTaB HacesieHUs. OCHOBHBIMH 3JIEMEHTaMHU MPABOBOW CHCTEMBI SIBIAIOTCSA aHTIIMICKOE obIee
MPaBo, MyCYJbMAHCKOE ITPaBO U OOBIYHOE apUKAHCKOE MPaBo.

l'uOpunHas mpaBoBasi CUCTEMa — 3TO KBa3UCMEIIIAHHAS TPaBOBas CHCTEMa, B KOTOPOH COCTUHSIOTCS
0oJjee IByX MpaBOBBIX Tpaauiuii. Hampumep, Hapaay ¢ Hanbosee BBIIEISIONIAMCS MaCCHBOM OOIIETO U IH-
BUJILHOTO TIPaBa, MPUCYTCTBYET M P APYTUX, JIETKO 3aMETHBIX MPAaBOBBIX MACCUBOB B BUJIE PEIIUTHO3HBIX
win OOBIYHBIX HOpM. TakoBa, K MpUMEpy, MpaBoBasi CUCTeMa BOTCBaHBI, 3JIEMEHTAMHU KOTOPOU SIBIISIOTCS

120 BecTHuk KaparaHgmHckoro yHusepcurteTa



CwmeluaHHble ropucaonkumn 1 npasoBaa cuctema...

PUMCKO-TOJIIAH/ICKOE TPaBo, aHTJINHCKOe olIiee u MecTHOoe 00bIyHOe npaBo. [lepBoe npeobnanaeT B chepe
TPaX/TaHCKOTO TpaBa, BTOPOE — B 0OJACTH yTOJIOBHOTO IpaBa M MpoOIecca, a TaK)Ke COBPEMEHHOT'O TOPro-
BOTO TIpaBa, TPEThe — B OPavyHO-CEMEHHBIX, HACTIEACTBCHHBIX M 3€MEIBHBIX OTHOIICHHSIX [6].

Brigenenue ruOpuaHBIX U TUTFOPATUCTHYCCKAX CHCTEM CBSI3aHO C UCTOPHUYECKUMH aCTIEKTaMU Pa3BUTHS
mpaBa. CMelIaHHble IOPUCAUKIINYA W3HAYAFHO Pa3BUBAIMCH JINOO HA CTHIKE IBYX KIIACCHYECKHX 3alaJHbIX
IOPUCAUKINNA (POMaHO-TEPMAHCKOW M aHTJIO-CAKCOHCKOM), MO0 Ha CTHIKE 3alaJHOTO MPaBa C BOCTOYHBIM
MpaBoM (PEIWTHO3HBIM WU TPAJAUIMOHHBIM. MCXOIs W3 3TOro, BEICISIOTCS JIBE TPYIIBI CMEIIaHHBIX
FOPUCIHKIINIA: THOPUIHBIC U TUTIOPATUCTUYECKUE. B CBOIO odepenb, B THOPUIHBIX BBIIEISIFOTCS JIBa THIIA:
MIPUMBIKAIOIIIE CMEIIaHHbIe CHCTEMBI (CKaHIMHABCKOE M JIATHHOAMEPUKAHCKOE MIPAaBO) U JIOKAJIHHBIE CMe-
maHHbele cucTeMbl (tipaBo llloTnanmuu B Benmkobpuranuu, npaBo Keebeka B Kanane, npaso Jlynsuassl B
CIIA) [18; 30-31].

He yrny0nssice B IeTanbHBIN aHAMHU3 3TUX MOHATHH, IIOCMOTPHUM, HACKOJIBKO OHM NMPUMEHHUMEI K TIpa-
BoBo# cucteMe Kazaxcrana. SABnsercs mu Kazaxcran «cMmemaHHOH ropucauknuei»? Beibop mecta mpaBo-
BOil cucteMsl KazaxcraHa B cocraBe TO# WM WHOW NpaBoBOM cembH. YacTHoe mpaBo PecnyOnmku Kazax-
CTaH SBJSICTCS HEPa3pPhIBHOW YaCThI0 CEMbU KOHTUHEHTAIBHOTO npaBa. OHO chOopMUPOBATIOCH MO/ BIHSIHH-
€M COBETCKOI'0 TPaKIaHCKOTO IMpaBa, KOTOPOE, B CBOIO O4Yepelb, YXOIUT KOPHSIMHU B TepMaHcKoe mpaBo. To
K€ caMOe MOXHO CKa3aTh M OTHOCUTEILHO ITyOIMYHOTO TIPaBa.

ITocnie oOperenus camocrosTensHOCTH Tepea KasaxcTtanoM BcTana mpoOieMa BeIOOpa IyTH, IO KOTO-
pOMY JODKHO pa3BUBATHCA 3aKOHOAATENHCTBO. CoOCTBEHHO, BEIOOP v Kazaxcrana OblI HE OYCHB OOJIBIION.
beimn 4 BapmanTta: 1) MycyiabMaHCKOe IpaBo; 2) OOBIYHOE TIpaBO; 3) KOHTHHEHTAJIBLHOE (pOMaHOo-
repMaHcKoe) TpaBo; 4) aHTI0-CaKCOHCKOe (0011Iee) mpaso.

MycynsMaHCKO€E TIpaBo B 00BIYHOE MpaBo B KazaxcraHe He MMEIOT HUKAKOW MepCIieKTHBEL. Kazaxcran
OOBSBJIICH CBETCKUM JIEMOKPAaTHYECKHM TocynapcTBoM. Tem Ooree 3a 70 €T KOMMYHHUCTHYECKOTO TOCIIOJ-
CTBa OCTaTKH IIapuaTa ObLIM BHIKOPUEBAHBI. BOJbIE MEPCHICKTHB UMEN0 OOBIYHOE MPaBo (a1aT), B Ka3ax-
CKOM 00IIIeCTBE OH ObLT OoJiee 3HAYMM, YeM IIapuaT. AJat 10 CUX MO MPUMEHSETCS B OBITOBBIX OTHOIICHH-
sx. Ho B mpaBe ceifuac nmpuMeHeHrne 0OBIYHOTO IIPaBa TOXKE MaJIOTIEPCTIEKTHBHO.

CoOcTBeHHO, OOph0a IIIa MEXIy IBYMS NPAaBOBBIMH JTOKTPHHAMHU. MBI MBITAINCh CTPOUTH HOBYIO
MIPaBOBYIO CUCTEMY, B35IB BCE JIyUIllee U3 KOHTHHEHTAILHOW CUCTEMBI IIpaBa. AMEPUKAHCKUE COBETHUKH ITbI-
TaJIUCh BBECTH B HAIIy TPABOBYIO CHCTEMY Kak MOXXHO Ooubiiie HOpM common law (obmero mpaa). Ot-
JIeNTbHBIE MTOTIBITKH YAABAJIMCh, HO, B IIEJIOM, BCE 3TH aTakd yJaloCh OTOUTE.

Kazaxcran, 6e3ycnoBHO, IPUHAAICKUT K pOMAaHO-TEPMAHCKOH MPaBOBOM CEMbE, I'lle B OCHOBE 3aKOHO-
JaTEeNBCTBA JISKUT TPAKITAHCKUH KOJEKC.

WNMrneMeHTanusi  aHIMIMACKOTO mpaBa. MOXXHO  BBIACTUTH JIBA  aClEeKTa  HMIUIEMEHTAITHIH:
1) umIuieMeHTaNKusg HOPM WHOCTPAHHOTO IpaBa B TPAXKAAHCKOE 3aKOHOJATEIhCTBO; U 2) BHEAPCHHE TpeIie-
JieHTa B cyneOHyro cucremy Kazaxcrana.

1. MMmmnemMeHTausi HOPM aHIIIMICKOTO TpaBa B TPAKIAHCKOE 3aKOHOAATENHCTBO (YaCTHOIIPABOBEIC
ACTIeKTHI IPpaBOBOM cucTeMbl KazaxcTaHa)

Heckonbko net Hazan B Kazaxcrane ObUIM MPEANIPUHSTHI MONBITKA UMIUIEMEHTAIIMY B TPaXTaHCKOE 3a-
KoHozarenbcTBO Kazaxcrana anriuiickoro mpasa. [uBuiauctel KazaxcrtaHa BBICTYNUAIN PE3KO MPOTUB BHE-
IPEHUsT HOPM 9y>KEPOJHOTO HaM 001ero npasa. beumn npeArnpuHSITH 3HAYUTENbHBIE YCUITUS AJI TOTO, YTO-
OBl CBECTH ATH TOMBITKH K BHECEHUIO TOUYCYHBIX M3MCHCHUH B IPakJaHCKOE 3aKOHOAATEIHCTBO, U YTOOBI
MOJIMEHUTH TAKYI0 UMILUIEMEHTAIIUI0 UMIUIEMEHTAIMEH IPUHITUIIOB U HOPM €BPOIICHCKOro pasa.

B nenom sto ymanocs. B mpoekTe npenronaraeMoro 3akoHa He ObUT 3aTPOHYT pa3fiell O BEIIHbIX Ipa-
Bax, KOTOPBIC MMEIOT B AHIJIMM OYCHH OOJBINYIO CIEIU(UKY, BKIIOUYCHBI BIIOJIHE pa3yMHBIE HOPMEI O KOP-
nopanusax. B 3ToM mpoekTe B OCHOBHOM OTPaKCHBI TE MPEITIOKCHHSI, KOTOPBIE BRICKA3BIBAIACH B XOJIE 00-
CYXXACHHA MPOOJIEMBbI IMIIEMEHTAINH aHTJIMHCKOTO M €BPOIIEHCKOTO TIpaBa, MpUieM OOJBIINN KPEeH CaeNaH
B CTOPOHY MMITJIEMEHTAIIUN, UMEHHO POJCTBEHHOTO HaM €BPOIEHCKOTO MpaBa.

B 10 xe Bpemst mpenronaraeTcsi BKIIOUYCHUE B TPAXKIAHCKOE 3aKOHOMATENbCTBO KazaxcraHa psja rmo-
JIO)KCHHUH aHTJIMICKOTO TpaBa, TaKWX, HAIPUMeEp, KaK ACTOIIIEIE (promissory estoppels), 3aBepeHus 06 00-
CTOSITENIbCTBAX (representation and warranties), oroBopku (indemnity clause), aOCTpakTHBIC W HEIOKa3aH-
HbIC YOBITKY H JIp.

3HauuT 1M 3710, uTo PecnmyOnuka Ka3zaxcran cTaHOBUTCS CMEIIAHHOW IOPUCIUKIIMEH, KaK BBITECKACT U3
B3TJISI0B HEKOTOPBIX KoMmapatuBucToB? Kak mpezacrapnsercs, HeT. KomudecTBO HOpM, BOCTIPHHUMAEMBIX
W3 aHTJUICKOTO TPaBa, HACTOJIHLKO HE3HAYUTEIILHO, YTO OHM HUKAaK HE MOTYT IOBJIMATH Ha SPKO BBIPAXKCH-
HBIl KOHTUHCHTAIBHBIN XapaKTep Ka3aXCTaHCKOTO MPaBa.
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Takum 00pa3zoM, €ciii TOBOPUTH O YaCTHOIPABOBBIX acMeKTax ompeneneHus Kazaxcrana kak cMeaH-
HOW FOPUCAMKIINH, TO MOKHO KOHCTaTUPOBAaTh, YTO WMIUIEMEHTAIHS OTAEIHHBIX MOJI0KEHUH aHTIHICKOTO
MpaBa B YacTHoOe mpaBo KazaxcTaHa HMKaK HE MOTJIa MOBIHATH Ha OIpeneleHrne rocyaapctBa Kazaxcran
CMEIIaHHOW IOPUCIUKINEH.

2. Buenpenue niperiesieHTa B cyeOHyIo cucreMy Kazaxcrana (ImyOquaHO-TIPaBOBEIE aCTIEKTHI TIPABOBOM
cucteMbl Kazaxcrana)

Hawm kakercsi, 4To UMITIEMEHTALXs aHTIUICKOTO MpaBa B GOpMe BHEAPEHHUS CyJeOHOrO MpeLeieHTa B
KayecTBE MCTOYHUKA MpaBa HE MMEET MEPCIEKTUBBI. BRITEKaeT 3TO U3 MPUHLUMIHAIBHO UHOM IPUPOIBI aHT-
JUICKOTO TpaBa, W00 ATO B MEPBYIO ouepesib cyaeOHOe MpaBo. B cructeme oOmero mpaBa UMEHHO CYJIbI
¢dhopMupyIoT mpaBo. B poMaHO-repMaHCKOH cHCTEME IpaBa 3TO MPOCTO HEBO3MOXHO. 37ECh BO TJIaBe yria
CTOMT 3aKOH, M MPEXIE BCETro IrpakIaHCKHUi Koaekc. Eciam nake mpuaaTh 00s3aTENbHYIO CHITY PELICHUSM
Bepxosuoro Cyna, 00s3aTeIbHYIO CHITy — 3TO HE OyIeT aHTJINACKUM TIPEIICICHTOM.

B AHrnmmu mpakTH4YecKd HET 3aKOHOB B HallleM MoHuMaHuu. Ceifuac, KOHEYHO, B YCIOBUSX HHTETPAIIH
u cONMKEHUs] MPAaBOBBIX CHCTEM HX IMOSBIISETCS BCe OONbIIE, OAHAKO y CYIOB COXPAHWIOCH AOCTaTOYHO
KPUTHYECKOE OTHOIICHUE K 3aKOHOAATENLCTBY. bojiee Toro, oHu MOTYT B psiie CIydacB KOPPEKTHPOBATh HX
MIpUMEHEHHE.

[TomHOMOYHSI CyOB, OTHOCSIIINXCS K KOHTHUHEHTAJIILHON MPAaBOBOH CEMbE, 3HAYUTENBHO OTPaHUYCHEI
M0 CPaBHEHHIO C CyJaMH TOCyIapCTB, BXOISIINX B aHTJIO-CAKCOHCKYIO MPAaBOBYIO CEMbIO, MOCKONBKY OHHU
HaXOZATCS B )KECTKUX paMKaxX KOHCTHTYIIMOHHBIX M 3aKOHOJATEIHHBIX HOPM TIpaBa M HE BIIPaBE CAMU CO3-
JaBaTh HOPMBI 1paBa. VX MOITHOMOYHS CBOASTCS K TOIKOBAHHUIO MPABOBBIX HOPM. OCYIIIECTBIISAS TOIKOBAHNE
MpaBa, OHU HE BIIPaBe U3MEHATH 3a1aHHBIC 3aKOHOJATENEM 3JIEMEHTHI IPABOBOTO PETYINPOBAHHUA.

B kauecTBe BBIBOJA MOXKHO CKa3aTh, 4TO U BBEIEHHs IpereneHTa B KasaxcTane HET OCHOBaHWH.
OnHako HEOOXOIMMO CTPEMUTHCS K ToMy, 94To0KI [loctanoBnerus Bepxosaoro Cyza 1mo KOHKPETHBIM JIejiaM
MOCTENEHHO CTalll 00pa30BO-TI0Ka3aTEILHBIMU CyIeOHBIMU PELICHUSIMH, KOTOPBIE IPUMCEHSIIIUCH ObI BCEMU
cyaamu Kazaxcrana mpu paccMOTpeHHH OOHOTHUIHBIX jAed. Co BpeMeHeM MOKHO MPUAATh 3THM PELICHUSM
00s13aTEBHYIO JIJIS BCEX CYAOB CHITY, M 9TO YK€ OyIeT Kak Obl IPeIeIeHT Wi KBazu-mipereaeHrt [ 19].

[punstre KoHCTUTYIMOHHOTO 3aKOHAa 0 MexayHapoaHOM (prHAHCOBOM LEHTpE (IIyOJUYHO-IPABOBEIE
acIreKThl MpaBoBOH cucteMbl Kazaxcrana)

Koucruryruonnsiit 3akoH PK Ne 438-V «O MexayHapoaHOM (DUHAHCOBOM LIEHTPE» ObLI MPHHAT 7 Je-
ka0ps 2015 r. [IpuBeneM psia BBIACPKEK U3 3TOr0 3aKOHa.

MexayHapoJHBIH (HHAHCOBBIN HEHTpP «AcTaHay (Hanee — LleHTp) — TeppuTopus B peaenax ropoaa
AcTaHbpl ¢ TOYHO 0003HAUEHHBIMH TpaHHULIAMU, ompeneisieMbpiMu [Ipesunentom Pecrybnukn Kazaxcran, B
KOTOPOH ACHCTBYET 0COOBIN MpaBoBoit pexkuM (1. 1 cT. 1 3akona).

TpeboBanus K IOPUIUYECKUM JIMIAM M TOPAJOK MX aKKpeAWTAllMd B KauyecTBEe y4acTHHKOB LleHTpa,
BUJBI UX JEATEIbHOCTH, OCYILIECTBIICHHE KOTOPBIX AOMyCKaeTcsl Ha TeppuTopuu LleHTpa, mopsiiok JTUIeH3H-
pOBaHHA U TPEIbIBIsIEMbIe TPEOOBaHUS K yyacTHUKaM L{eHTpa, a Takke MOPSAAOK CO3aHUS U PETUCTPAIIUN
IOpUANYECKUX JIUI] Ha TeppuTopun LleHTpa, nX opraHn3anoHHO-TIpaBoBbIe (hOpMBI onpenensaoTcs CoBeToM
no ynpasnenuto Lleatpom (1. 1 cT. 3 3akoHa).

MeticTBytomee npaBo IlenTpa ocHoBBIBacTcs Ha Korcturyun Pecrybnuku KazaxcTad u cocTOHT U3:

1) Hacrosero KoHCTUTYITMOHHOTO 3aKOHA;

2) He MPOTUBOpEYANNX HacTosAmeMy KOHCTUTYIHOHHOMY 3aKOHY akTOB LleHTpa, KOTOpbIe MOTYT OBITH
OCHOBaHBI Ha MPUHIIMIIAX, HOPMaxX W MpEIeeHTax mpaBa AHMIIMKA U Y3Jbca U (WJIK) CTaHAApTaX BEAYIIMX
MUPOBBIX ()MHAHCOBBIX IIEHTPOB, IPUHUMAaEMbIX opraHamu lleHTpa B mpejenax mperocTaBICHHBIX HACTOS-
M KOHCTUTYIIMOHHBIM 3aKOHOM ITOJTHOMOYHIA;

3) netictByromero npaBa PecryOnuku KaszaxcraH, KOTOpoe IpUMEHSETCS B YacTH, HE yperyJIHpOBaH-
HO# HacTosAmuM KOHCTUTYIIMOHHBIM 3aKOHOM U akTamu LlenTpa (1. 1 cT. 4 3akoHa).

Oprans LleATpa BripaBe MPUHUMATE aKTHI, KOTOPBIE PETYIHPYIOT BO3HUKAIOIINE MEXy YYaCTHHKAMH
Hentpa u (unmm) opranamu LleHTpa, W (wim) ux pabOTHHKaMH: 1) rpakIaHCKO-TIPaBOBBIC OTHOIICHUS,
2) rpakIaHCKO-TIPOIIeCCyalIbHBIE OTHOIIEHUS; 3) (DMHAHCOBBIC OTHOIICHUS; 4) aAMUHUCTPATUBHBIC MPOIIC-
IyPBI.

Opransl LlenTpa B ciydasx, npsMo MPeIyCMOTPEHHBIX HACTOSAMNM KOHCTUTYIIMOHHBIM 3aKOHOM, TIPH-
HUMAIOT aKTbl, PEryJIUpPYIOIUEe OTHOLICHUS, HE MPEAYCMOTPEHHbIE YacThIO NEPBOW HACTOSIIETO MyHKTa (II.
3 cr. 4 3akoHa).
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CwmeluaHHble ropucaonkumn 1 npasoBaa cuctema...

PexxuMbl BaTIOTHOTO peryaupoBaHus, yCTaHOBJICHHbBIE 3akoHOM PecryOnmku Kazaxcran «O BamoTHOM
PETYIMPOBaHNN W BATIOTHOM KOHTPOJIE», HE PACIPOCTPAHSIOTCS Ha BANIOTHBIE OIEPalrHd, MPOBOANMBIE
ydactHuKaMu LleHTpa Ha ero Teppuropuu (1. 4 cT. 5 3aKoHa).

VYyactHuku U opranbl LleHTpa BripaBe MpuUBIEKaTh I OCYIISCTBICHUS JAEITeIHOCTH B LleHTpe nHO-
CTpaHIEB U JUI| 0e3 rpakaaHcTBa 0e3 MOoMy4YeHHs Ha TO perieHus. [IpuBiekaeMble yYacCTHUKaMH M OpraHa-
MU LleHTpa WHOCTpaHIBI U JTUIa 0e3 TPaKIAHCTBA OCBOOOXKICHBI OT O0SI3aHHOCTH MONYYCHHUS pa3penicHus
Ha TpyaoycTpoiicTBo B PecrryOnuke Kazaxcran (1. 4 ct. 8 3akoHa).

OdurmaneHeIM s13pikoM L{eHTpa SBISETCS aHTIIMHACKUHN SA3BIK, UCTIOIB3YEMBI BO BCEX PErYIHPYEMBIX
entpom cdepax oOIeCTBEHHBIX OTHOIICHH Ha Beel Tepputopu Llentpa (ct. 15 3akonHa).

AxTn LlenTpa pa3pabaThIBalOTCs W MPUHUMAIOTCS Ha aHTIIUHACKOM sI3bIKe. JloImycKaeTces mepeBo] akToB
Lentpa Ha Ka3zaxckuil win pycckuil s3pik. OduuuanbHBIl NepeBo] TakUX akToB ocymiecTBiuseT LleHTp
(cT. 16 3akoHa).

Brenenue ydeTHO-cTaTHCTHYSCKON, (PrHAHCOBOH, (PHHAHCOBOW M MHOW TOKYMEHTAIIUH Ha TCPPUTOPHH
[enTpa ocyIiecTBIsIeTCS HA aHIJIUHACKOM sI3bIKe (CT. 17 3akoHa).

OtgaeTsl opranoB LleHTpa Ha oOpameHus] PU3NICCKUX U IOPUINICCKUX JIMII, B TOM YUCIIC MIPUIaracMbIe
K HAM JTOKYMEHTBI, W3JIaraloTCsl Ha aHTIMICKOM SI3BIKE WJIH SI3bIKE OOpAIIeHUs MPH YCIOBUH, YTO SI3BIKOM
oOpalieHus ABJseTCs Ka3aXCKuil nim pycckui (ct. 18 3akona).

CynonpounsBoactso B LleHTpe BeneTcss Ha aHIIMHCKOM A3BIKE, 110 3asBICHUIO CTOPOH C IEPEBOAOM Ha
Ka3axCKUW WM PYCCKUH s3BIK (CT. 19 3akoHa).

Bce cnenku yuactHukoB LleHTpa, coBepiiaeMblie B MUCbMEHHOU (opme Ha TeppuTopuu LlenTpa, nsna-
raroTCs Ha aHTIIMICKOM SA3BIKE, €CITH WHOE HE ONpeeNIeHO corameHneM cTopoH. CAeNKu, B KOTOPBIX OJHON
W3 CTOPOH sABIsieTCs ydacTHUK LleHTpa, coBepiiaembie B MUCHMEHHON (opMe, H3NIaraloTcs Ha aHTIHMHCKOM
00 Ha Ka3aXCKOM HIIA PYCCKOM s3bIKax (cT. 20 3akoHa).

U B 3axmouenue o Cyne lentpa (ct. 13). Cya LleHTpa HE3aBUCHM B CBOCH JEATEILHOCTH U HE BXOJUT
B cyaebnyto cucremy Kazaxcrana (1. 2 cr. 13). Cyn Llentpa cocTouT u3 ABYX MHCTaHLMI: CyJ MEPBOH HH-
CTaHITUH U aNeIUIAIUOHHBIN cy (1. 3).

Cyn Lentpa He ocymIecTBISET yrojJOBHOE M aJMHHUCTPATUBHOE CYIOMPOU3BOJCTBO M 00IagaeT uc-
KITIOYHUTENFHON IOPUCAMKLIMEH B OTHOIICHUH: 1) PaCCMOTPEHHSI M Pa3pelleHus! CIIOPOB, BO3HUKAIOIINX MEX-
ny yaactHukamu Llentpa, opranamu lLlenTpa u (MaM) X WHOCTPAHHBIMH pPaOOTHUKAMU; 2) paCCMOTPECHHS U
pasperieHust CIopoB, Kacalomuxcs 000 omepamnun, OCyIIecTBICHHONH B 1[eHTpe W MOTIMHEHHONW TpaBy
Lentpa; 3) paccMOTpeHH U pa3pelIeHus CIOPOB, MepeJaHHbIX cyny LlenTpa no cornamenuto cTopoH (1. 4).

Cyn LlenTtpa npu paspernieHu CIiopoB PYKOBOIACTBYETCS ISHCTBYIONTNM MpaBoM LleHTpa, a Takke Mo-
JKET YYUTHIBAaTh BCTYIIMBIINE B 3aKOHHYIO CHITYy pemieHns cyaa LlenTpa mo KOHKpeTHBIM CIIOpaM U BCTYIIHB-
LIMe B CUJIy pellieHHsl CyJ0B APYTHX IOPUCAUKINHA o0miero npasa (1. 6).

Pemenust anemsiimonHoro cyaa LleHTpa sIBISIOTCS OKOHUYATENLHBIMU, HE TIOJICKAT 00KAIOBAHUIO U
00s13aTeIbHBI 7151 BCeX (PU3UUYECCKUX U FOPUAMUCCKUX JuII (1. 7).

Ha teppuropun LleHTpa Tarxke OymeT GyHKIMOHUPOBATH MEXAYHAPOIHBIN apOUTPaXKHBIN EHTp, KO-
TOpBIN (hopMHpyeTCst U PYHKIHOHUPYET B COOTBETCTBUHU ¢ nocTanoBieHneM Coseta Llentpa «O Mexayna-
poaHOM apbutpakHoM 1eHTpe» (cT. 14). CnemoBarensHO, MeATEIFHOCT MEXIyHApOIHOTO apOUTPasKHOTO
LeHTpa He Oy/IeT MoAYNHEHa Ka3aXCTaHCKOMY 3aKOHOJATEIhCTBY O TPETEHCKUX CyAax.

Ha Ham B3ruis, KOMMEHTapUH 3/1eCh U3MUINHU. MBI nMeeM Ha TeppuTopui KazaxcraHa TEppUTOPHIO C
YETKO OYEPUYCHHBIMHU IpaHuIlaMu. Ha 3Toi TeppuTOpuM Ka3aXCTaHCKHUE 3aKOHBI MPAKTHYECKU HE ICHCTBYIOT.
Coget LlenTpa MOKET MPHHATH JII0ObIE 3aKOHBI (Ha3bIBaEMbIe B 3aKOHE 0 MeXayHapOoaHOM (PHHAHCOBOM
nenTpe, Aktel CoBera LleHTpa), HE oOpalias HUKAaKOTO BHUMaHUS Ha Ka3aXCTaHCKHUE 3akoHBI. 100 Ha Tep-
putopuu LleHTpa neiicTByeT aHIMICKOEe MpaBo. DTO YHUKAIBHBIA MPOEKT, HE MMEIOLIUI, Ha HaIll B3I,
aHayoroB B uctopur. CyBepeHHOE TOCYapCTBO JOOPOBOIBHO, 0€3 KaKOTO-TO BHEIIHETO MPUHYXACHUS, OT-
paHMYMBAET CBOM CYBEpEHMTET, CO3/laBasi Ha CBOEU TEPPUTOPUHU aHKJIAB C JIPYrod MpaBOBON CHCTEMOI.
[Tprdem 3Ta cucTeMa NPOTUBOPEUUT BCEM TPAAMLIMSAM M 00bIYasM 3TOro rocynapctsa. Ha atoit Teppuropun
MEPBUYHBIMU SABIISIOTCS aKThl CaMOro ()MHAHCOBOTO IIEHTPA, BTOPUYHBIMH — TIPaBO AHTINH U Y3JIbCa.
OdunmanbHbIH S36IK IEHTPa aHTITHHACKIH, IETOPOU3BOACTBO BEICTCS HA aHTJIMHCKOM, CIEITKH 3aKII0YaroT-
cs Ha aHrmiickoM. KazaxcraHckoe 3aKOHOATeIbCTBO HE JEHCTBYET.

[Tpu a3Tom KoHcTuTymonHsii 3akoH «O MexTyHapoTHOM (PHHAHCOBOM IIEHTPE MPHHAT C HApyIICHH-
eM Koncrurynuu PK, B KoTOpoii B KauecTBe JAEHCTBYIONIETO MpaBa 3aKkperieHsl mpaso PK u B ctporo orpa-
HUYCHHBIC CIy4aW, KOTJa MOTYT IPUHUMAThCs KOHCTUTYIMOHHBIC 3akoHbI (IIpesunent, IIpaButenncTBo,
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[Mapnament, KoncTuTynmoHHBIN cOBeT, cyaeOHas cucrema). Co3manue (MHAHCOBOTO LIEHTPA MO 3TH CIy-
Yau He TIO/Ia/IaeT.

B aToM citydae MbI IMeeM BTOpKEHHE OOIIEero mpaBa B KOHTHHEHTAIBHYIO cucTeMy npaBa B Kazaxcra-
He. B rocynapcTse ¢ spKo BBIpaKEHHONM KOHTHHEHTAIBHON POMaHO-TepMaHCKOW CHCTEMOW MpaBa MOsBUIICA
aHKJIaB C YETKO OYEPUEHHOHN TeppUTOpHEH, B KOTOPOM AEHCTBYET TOJIBKO aHTJI0-CAKCOHCKOE MPaBo (common
law). Curyarus BecbMa CXOJHA C TIPABOBBIM TOJIOkeHHeM npoBuHIMA KBebek B Kamanme wiam mrata Jlyun-
3uaHa B CIIA (tonbko ¢ o6patHbiM 3HakoM: eciin B Kanage u B CLIA, ctpanax oOmiero npasa, Kebek u
Jlyn3unana — 3T0 aHKJIaBbl KOHTHHEHTAJILHOTO MpaBa, To B KazaxcTane, HA000pOT, aHTII0-CAaKCOHCKOE MPAaBO
B BHJIE aHKJIaBa CYIIECTBYET HAPsAY C MIPABOBOI CHCTEMON pPOMaHO-TEPMAHCKOT0 TIPaBa).

[ToaToMy MOSBISIIOTCS peajbHbIE OCHOBAHUS MPU3HATH rocyAapcTBO KazaxcraH cMemaHHOW IOPHUCIHK-
nueli. Ho xaxkoit uMeHHO?

Beltie MBI yKe TOBOPHIIM O THOPHIHBIX H IDTIOPATUCTUYECKUX CMEIIAHHBIX IOPUCIUKITUAX, TPUYEM B
THOPUIHBIX BBIIEISIOTCS JIBa TUTIA: IPUMBIKAIOIINE CMEIIaHHbIE CUCTEMBI (CKaHAWHABCKOE U JIATHHOAMEPH-
KaHCKO€ IIPaB0) U JIOKaIbHBIE cMelannble cucteMsl (npaBo Lotnanauu B BenukoOpuTtanuu, npaBo Ksebde-
ka B Kanane, npaso Jlynsuansl 8 CILIA). B mpuMsikaionux TuOpUIHBIX IOPUCIUKIHSIX 00€ CHCTEMBI IeHCT-
BYIOT OJTHOBPEMEHHO Ha BCEW TEPPUTOPUHU CTPAHBI, TIe ¢ MpeolialaHueM OIHOW CHUCTEMBI, T1e ¢ mpeoliia-
nanveM aApyroi. OcoOEHHOCTBIO K€ JIOKAIBHBIX CMEIIAHHBIX IOPUCIMKIUH SBISETCA TO, YTO BTOpasi MPaBo-
Basl CHCTEMa MPENCTaBIseT COO0M Kak OBl OCTPOBOK B MOPE TOCTIOJICTBYIOIIEH MPaBOBOW CHCTEMBI (HarpH-
Mep, KOHTHHEHTaJIbHOe TpaBo Jlyn3maHbl B OKPY)KEHHH aHTJIO-aMEPHKAHCKOTO TpaBa OCTAIBHBIX IITATOB
CIIA).

C co3panmneM Tepputopur MeXayHapogHOTO (PUHAHCOBOIO LEHTPa C ACHCTBYIOIIMM B €ro Mpeeiax
aHTIINHACKUM TipaBoM KazaxcTan mproOpen 4epThl JTOKaTFHOM THOPHUIHON CMEITaHHOH IopucaAuKInuA. Teppu-
Topuss MexayHapoaHOro (hPMHAHCOBOTO IICHTPa MPEACTABIACT COOOW OCTPOBOK, aHKIIAB C JCHCTBHEM aHT-
JIUICKOro MpaBa B OKPYXEHMH OCTaNbHOM TeppuTopun KazaxcraHa ¢ spKO BBIpa)KEHHBIM JIEHCTBHEM pOMa-
HO-TEpPMaHCKOTO IpaBa.

Raxnouenue

Takum 00pa3zom, ClieyeT MPU3HATh, YTO UMILIEMEHTAIHS OTACIBHBIX MMOJIOKECHUH aHTIUHCKOTO IpaBa
B TPaXJIaHCKOE 3aKOHOJATeNbCTBO KazaxcraHa He mpuBeNa K CO3/IaHUIO B chepe YaCTHOTO mpaBa CMEIIaH-
HOW MpaBOBO# cucTeMbl. UTO KacaeTcs MMIUIEMEHTAIMK Cy/eOHOTO IpelefieHTa Kak NCTOYHUKA TpaBa, TO
9TH MOTBITKH, BO BCAKOM CITydae Ha COBPEMEHHOM JTare, 00peueHbl Ha MpoBall.

Opnako B cepe myOnuyHOTO MpaBa MOMBITKA OKa3anach ycremHoi. [Ipunstue KoHcTHTYIIHOHHOTO
3akoHa «O MeXIyHaApOAHOM (PMHAHCOBOM IICHTPE)» MO3BOJMIIO CO3AaTh Ha TeppuTtopun KazaxcraHa aHKIaB,
B KOTOPOM TOCTIOACTBYET aHTIIMICKOe TpaBo. [lpudem, eciu 310 Kacaercs CropoB B cyae MeXTyHapogHOTo
(hPMHAHCOBOTO LIEHTPA, TO TaM MPUMEHSIOTCS M HOPMBI aHTJIMACKOTO YaCTHOTO MpaBa. JTO JKE KacaeTcs ap-
OWTPaXXHOTO Cyna, CO3MaHHOro npu MexayHapogHoMm QunaancoBoM IieHTpe. Kpome Toro, Coser llenTpa
MOJKET NMPUHUMAThH aKTHI, PETYIUPYIOIINE TPaKJaHCKO-TIPABOBBIE OTHOIIEHH HA OCHOBE aHTJIMHCKOTO Ipa-
Ba.

MOXHO KOHCTaTHPOBAaTh, YTO C CO3JaHMEeM MeXIyHapOIHOTO (PHMHAHCOBOTO IIEHTpa rocyaapctBo Ka-
3aXCTaH CTAJI0 CMEIIAHHOW FOPUCAUKIIMEH, TPUYEM BUIT STOH IOPUCIAUKIIMNA MOKHO OIPEACIIUTh KaK THOpHU/-
HYIO FOPUCIUKIIUIO B BU/IE JIOKAJIHLHON CMEIlIaHHOW MPaBOBOW CUCTEMBI.
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M.K. Cynelimenos, A.E. JlyiicenoBa

Apanac wpucaukinusiiap xdHe Kazakcran Pecny0iuKkacbIHbIH KYKBIKTBIK sKyHeci
(KapUA-KYKBIKTBIK KJHe KeKe-KYKBIKTBIK acneKTijiepi)

Makasana «KYKBIKTBIK JKYiie», «KYKBIKTBIK Kylenep oT0achl», «apajac KYKBIKTBIK JKyhelep», «apanac
IOPUCANKLIHANAPY, «apajiac apajac KYKbIKTBIK JKYHeJep» MOHE «OKepriliKTi apanac KYKBIKTBIK JKyiienepy
CHUSKTBl YFbIMzap aHblkTanraH. COHBIMEH Karap JKEKe KYKbIK IEH jKapus KYKbIK acIeKTiIepiH eckepe
OTBIPBII, aFbUILIBIH KYKBIFBIH a3aMaTTBIK KYKBIK TeH Ka3akcTaHHBIH cOT KYHECiH/Ie COT NMPEeLeIeHTIHe eHri3y
JKOHIHJET] YCHIHBICTAp/Ibl, COHJAM-aK «XalblKapalblK KaTbHacTap Typaibl» Kasakcran PecnyOinkachbIHbIH
KoHctutyuusiiblk 3aHbiH Tanaaiapl. Kazakcran PecriyOianKachHbIH jKeKe KYKbIFbI KOHTHHEHTAJBBIK KYKBIK
0TOACHIHBIH aKbIpamac OeJiri 00JbIT TaObLTaAbl. AFBUIIIEIH KYKBIFBIHBIH XKeKeJeTeH epexenepin Kazakcran
PecrryOnukachIHBIH a3aMaTTHIK 3aHHAMAchlHA €HTI3y, aBTOPJIAPABIH KO3Kapachl OOMBIHINA, KEKe KYKBIK
caJachlHIa apajac KYKBIKTBHIK JKYHEHIH KYpbUTybl OonraH »XOK. KyKBIKTBIH KaiiHap Ke3i peTiHme coT
Npele/IeHTIH UMIUIEMEHTAlMsUIayFa KeJeTin 0oicak, Oy apekertep a3ipre HoTmkecis. CoHbiMeH Oipre Oy
OpEKeT jKapus KYKBIK CalachlHIa COTTI 00JIIbl. «XalbIKapasblK KapiKbl OpPTaIbIFbl TypanbDy KOHCTUTYMSIIBIK
3aHHbIH KaObu1naHysl KazakcTaH ayMarbIHAQ aFbUILIBIH 3aHAApbl YCTEMJUK €TETiH aHK/IAB KypyFa MYMKIHAIK
6epai. CoHIBbIKTaH OChI 3aHHBIH KaObu1nanybiMeH Ka3zakctaH MeMIIeKeTiH, MaKalia aBTOpJIapbIHbIH MiKipiHIIe,
JIOKaJIbJIbI THOPHUITI apaiac IOPUCANKIMS PETIHE TaHyFa O0JIa bl

Kinm ce30ep: KYKBIKTBIK >KyHe, KYKBIKTHIK >KyHemep oTOachl, apaiac KYKBIKTBIK JKyHenep, apaiac
IOPUCIUKIUSIIAp, THOPHATI apamac KYKBIKTBIK OKyHenep, JIOKaIBABI apajac KYKBIKTBIK OKyiernep,
HMMIDUIEMEHTAIHS, COT NPELECHT], KOHCTHTYIUSIIBIK KYKBIK.

M.K. Suleimenov, A.E. Duisenova
Mixed jurisdictions and the legal system of the Republic
of Kazakhstan (public and private law aspects)

The article defines such concepts as «legal system», «family of legal systems», «mixed legal systemsy,
«mixed jurisdictions», «hybrid mixed legal systems» and «local mixed legal systems». Taking into account
private and public law aspects, it also analyzes proposals for the implementation of English law in civil law
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and judicial precedent in the judicial system of Kazakhstan, as well as the Constitutional Law of the Republic
of Kazakhstan «On the International Financial Center». The private law of the Republic of Kazakhstan is an
inseparable part of the family of civil law. The implementation of certain provisions of English law into the
civil legislation of the Republic of Kazakhstan, according to the authors, did not lead to the creation of a
mixed legal system in the field of private law. As for the implementation of the judicial precedent as a source
of law, these attempts have so far been unsuccessful. At the same time, the attempt was successful in the field
of public law. The adoption of the Constitutional Law «On the International Financial Center» made it possi-
ble to create an enclave on the territory of Kazakhstan dominated by English law. Therefore, with the adop-
tion of this law, the state of Kazakhstan, according to the authors of the article, can be recognized as a local
hybrid mixed jurisdiction.

Keywords: legal system, family of legal systems, mixed legal systems, mixed jurisdictions, hybrid mixed le-
gal systems, local mixed legal systems, implementation, judicial precedent, constitutional law.
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