MEMJEKET XX9HE K¥KbIK TEOPUACBI MEH TAPUXbI
TEOPUA U UCTOPUA TOCYOAPCTBA U NMPABA
THEORY AND HISTORY OF STATE AND LAW

DOI 10.31489/2021 L2/38-43
UDC 342.7

B.Zh. Aitimov™', P.S. Berzin®, Sh. Yermetayev1

! Zhetysu University named after I. Zhansugurov, Taldykorgan, Kazakhstan
(E-mail: bola_30081978@mail.ru, ORCID ID 0000-0001-7928-8550,
Scopus Author ID 56809373000, chingiz.ermetaev@mail.ru)
’Taras Shevchenko National University Kyiv, Kyiv, Ukraine
(E-mail: berzin.pavel@gmail.com, ORCID ID 0000-0003—4146—7910, Scopus Author ID 57210787892)

Right to education: new conditions for implementation

The article examines the right to education, the implementation of which requires new approaches and new
decisions on the part of the state. The global pandemic has revealed that states are not ready to switch to dis-
tance learning. With the transition to distance learning it became clear that the concept of the “right to educa-
tion” is already understood differently, and therefore this right needs to be considered more broadly than we
imagined in the traditional learning format. The objectives of the study are to define the concept of “the right
to education” in accordance with the legislation of the Republic of Kazakhstan, conduct a theoretical analysis
of the present situation and the further development of the education system, its legislative development.
When writing a scientific article, sociological methods were used, such as observation and survey of students.
This helped to study the legal nature of the “right to education” more deeply to learn from the inside what
problems exist in the implementation of this right and propose ways to improve it. Examining the current
state and ways of improving the education system in Kazakhstan, the authors classified the right to education
by type and were able to propose measures to improve learning in a distance format.

Keywords: the right to education, a pandemic, digitalization, distance education technologies, the Internet, the
right of access, student-centered learning, the health of students.

Introduction

According to article 30 of the Constitution of the Republic of Kazakhstan, citizens (note that only citi-
zens) are guaranteed free secondary education, and it is compulsory [1]. Looking at the compulsory second-
ary education, it seems that the guarantee of free secondary education applies to everyone, both citizens of
the Republic of Kazakhstan, and citizens of other states and stateless persons. But this is not the question of
our article.

In connection with the spread of a new coronavirus infection (COVID-19), the World Health Organiza-
tion declared a pandemic in 2020. This affected not only the economy and the health of our citizens but also
made huge changes in the education process, including changing and expanding the scope of the human right
to education. All educational organizations in the world, including Kazakhstan, were forced to switch to a
remote mode of work, apply e-learning and distance education technologies to continue learning and main-
tain the continuity of the educational process. The issue of methodological support of education and organi-
zation of close interaction of the teacher (lecturer) with the student has become especially relevant with the
urgent transition to distance learning.
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How is the right to education realized in the context of a complicated sanitary and epidemiological situ-
ation? What are the implications of this on the possibility of realizing the right to education in schools, col-
leges and universities? What changes are being made to the relevant regulatory legal acts due to this situa-
tion? To what extent is the right to education actually being realized in our country?

Methods and materials

When writing a scientific article, general scientific methods were used, such as analysis, synthesis, gen-
eralization in the study of the accessibility of the right to education when switching to a distance learning
format; methods of empirical research when comparing the traditional format of education with distance
learning. Also sociological methods such as observing distance teaching, polling the opinions of recipients of
educational services were applyed.

Results

First of all, we would like to touch upon the very definition of the word “Education”. What it is? What
does it mean? What functions does it perform?

In accordance with article 1, paragraph 9—1 of the Law “On Education” of the Republic of Kazakhstan,
education is a continuous process of upbringing and training, carried out for the purpose of moral,
intellectual, cultural, physical development and the formation of professional competence [2]. Human
education is implemented in preschool organizations, organizations of secondary, secondary specialized,
higher and postgraduate education, as well as in organizations of additional education. In addition to
education in special bodies, there is also self-education, in which a person realizes the right to self-education
by visiting self-education portals, sites, social networks (for example, youtube.com, instagram.com, etc.),
technical training programs (for example, driving lessons), massive online courses, etc.

The right to education is one of the human rights, which refers to the “social” human rights, is approved
in Article 30 of the Constitution of the Republic of Kazakhstan. Also, the human right to education is con-
sidered as one of the fundamental rights in international documents, such as the Universal Declaration of
Human Rights adopted by the UN General Assembly on December 10, 1948 [3], the International Covenant
on Economic, Social and Cultural Human Rights [4], the Convention on the Rights of the Child [5], etc.,
which impose some obligations on our state to realize the right to education of every person.

The compulsory level of secondary education is established by each state. Although the human right to
education is affirmed in Article 26 of the Universal Declaration of Human Rights, which states that “every-
one has the right to education. Education should be free, at least for primary and general education. Primary
education should be compulsory”. The Republic of Kazakhstan not only adheres to the norms established by
the Universal Declaration, but also establishes in the Constitution of the Republic of Kazakhstan that in our
country secondary education is compulsory, which implies the education of 9 grades. Getting a general edu-
cation, i.e., the completion of 11 grades is free. Our state, in order to implement the principle of “stimulating
human education and the development of giftedness” specified in the Law of the Republic of Kazakhstan
“On Education”, also develops special programs for the fullest development of the potential of especially
gifted children that are implemented in special schools for gifted children, Nazarbayev Intellectual Schools
[2].

Also, the Universal Declaration speaks about the availability of technical, vocational and higher
education. In accordance with this, in our country there is an opportunity to receive secondary specialized
(vocational) or higher education on the basis of secondary and general education. For admission to universi-
ties graduates, i.e., people who have received a general secondary education (11 classes), pass entrance ex-
ams in the format of a unified national test. To obtain higher education on the basis of grant funding
applicants apply for and have an opportuning to win grants on a competitive basis or study on a paid basis.
Getting a second higher education is carried out only on a paid basis.

A person with a higher education has the right to acquire postgraduate education by enrolling in a
magistracy (scientific and pedagogical or specialized direction), residency and doctoral studies. On a com-
petitive basis they can enter and study in leading foreign organizations by becoming a scholarship holder of
the international scholarship “Bolashak™.

Why does a person need education? The education is required for a person to fit into the dominant
mode of society, to be on the same wavelength with it, successfully adapt and engage in useful activities and
develop. Thanks to a similar worldview, mentality and consciousness, people communicate, they find a
common language. And education plays an important role in this. To live, people need to be able to under-
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stand everything that is happening around them, and for this they need the ability to think and understand,
need a certain breadth of horizons, a certain height of development. An educated person can always integrate
into any society in a diplomatic and loyal way.

We would like to note that education is a process and product of the formation of human conscious
development, that is, mind, intellect, character and even physical abilities of a person. Thanks to the emer-
gence of the phenomenon of education and its development, culture was born: the experience of human soci-
ety, which does not disappear but continues to live even after the death of an individual, being transmitted
from person to person. And this is the continuity of generations. Thus, education is not only the need to have
documents of any kind of education, but the transfer of cultural knowledge, which is carried out through
kindergartens, schools, colleges and universities.

At the moment, according to statistics in 2019, the number of people with higher education in
Kazakhstan is about 30 %, and another 44 % have secondary vocational education. Among the CIS
countries, our country ranks third after Russia (56 %) and Ukraine (32 %), and if we compare this figure with
developed countries, then we are still lagging behind. For example in Canada more than 57 %, in Japan more
than 50 %, in Israel 49 %, in USA 46 % of people have higher education [6].

In the developed countries of the world a large number of the population is professionally educated, this
is the trend in the XXI century. And our society needs to strive to be educated as much as possible.

The Republic of Kazakhstan is trying to fulfill all the obligations that are approved in the international
legal documents, but of course, in a pandemic, it wants the best. Because one of the main principles of state
policy in the field of education is the priority of the development of the education system.

Discussion

Despite all the efforts of our state, there are many imperfections in the organization of the education
process. At the very beginning, when there was only talk about the transfer of the education system to digital
technologies, it was clear that the organization of traditional lessons in a remote format should be carried out
in other ways than in the traditional format. And as time went on, with the urgency of transferring the entire
educational process to a new format while maintaining the number of classroom hours and the planned
workload of teachers (lecturers) at the beginning of the academic year growing, decisions were required. And
in fact it turned out differently, when many so-called achievements of our educational system did not take
into account the rights of the recipients of educational services.

Classes in schools are conducted using WhatsApp, online.mektep.kz, daryn.online, ZOOM programs.
At the same time, conducting a lesson by creating a group in WhatsApp deprived students of such rights as
the right to accessibility of visual and auditory communication with the teacher, the right to be heard, the
right to be personally oriented, etc. Despite the fact that they were visually unaware of the presence and help
of the teacher, the students passed the summative assessment for sections (SAS) and the system of criteria-
based assessment of knowledge (SCBAK) in the form of test tasks, tests, essays, etc. This completely con-
tradicted such principles as “equality of the rights of all to receive quality education”, “accessibility of edu-
cation at all levels for the population, taking into account the intellectual development, psychophysical and
individual characteristics of each person” approved in the Law of the Republic of Kazakhstan “On Educa-
tion”, since conducting classes through the above-mentioned programs and social networks does not always
take into account the peculiarities of each student. For example, if the student is physically disabled or has
special needs, underdeveloped, etc. then in this case, his interests and rights were not taken into account.

Universities and colleges conducted classes in the format of webinars using the programs ZOOM,
Moodle, Google Meet, Teams, etc. Webinars are conducted with the same consideration as in traditional
form, two academic hours of lectures are equivalent to two hours of a webinar (astronomical 1 hour 40
minutes). This system is not effective because these are completely different forms of conducting classes. In
lectures in a traditional format the lecturer can control and direct the attention of students, while adjusting the
content of the lecture depending on the circumstances (timing, fatigue, etc.). Lecturing without stopping
without direct contact with the audience puts a strain on the teacher's ligaments and will not allow receiving
feedback from students. Students' attention dissipates within 15-20 minutes, as evidenced by our survey
among students. Almost 90 % of them answered that after 15-20 minutes it is difficult to concentrate on the
topic of the lecture due to the lack of real emotional contact with the teacher. They get tired constantly look-
ing at the screen, the light of which shines on the eyes, and listening to the lecturer does not allow to absorb
all the materials on the topic in full. In universities and colleges the situation with access to information
resources, to educational and methodological materials was simpler. Many universities and colleges gave
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access to electronic journals of students, electronic libraries, uploaded lecture materials, video lectures and
materials of practical lessons, SWS on their websites. As can be seen, students are also not provided with the
rights of visual (emotional) communication with the teacher, to be heard, student-oriented learning.

The right to education presupposes not only the educational process, but also access to cultural,
educational, scientific events of the school, university, college and society as well. This is approved both in
international legal acts and in national legislation. Article 26, paragraph 2 of the Universal Declaration of
Human Rights states that education should be directed towards the full development of the individual and the
increase of respect for the rights of others. Also, the Law of the Republic of Kazakhstan “On Education”
contains the principle of “unity of teaching and upbringing”. In the very concept of “education” given in the
law, it is clear that we must be the first to give a person an upbringing, and then teach. As the great sage Al-
Farabi said, “Education given without morality and upbringing is the worst enemy of humanity” [7]. And we
must not ignore this and must admit that, at the time of the quarantine measures, cultural rights were limited,
which must be directly rectified in the learning process. These are such rights as the right to access to
cultural values, the right to use the material and technical base of cultural institutions, to use the achievement
of scientific and technological progress in the learning process, to engage in physical culture, to participate in
cultural life, to use native language and culture, freedom of creativity, etc.

And all this happens even if the student has access to the Internet. If the network can say about the lack
of implementation of the above rights to education.

Conclusion

With the transition to the distance format the rights to education of a person have expanded since there
are many obstacles for a person to receive educational services. The right to education as an initial human
right was conditionally divided into the following: the right of access to educational resources; the right to
take tests remotely; the right of visual (emotional) communication (contact) with a teacher, the right to
consultation (assistance), the right to be heard, the right to personality-oriented learning.

Note that despite the fulfillment of obligations by signing the UN convention, the quality of education
in our country is still inadequate, despite 99.8 % literacy rate people in Kazakhstan forget to take into
account the most important indicator that is the quality of education.

The ministry of science and education of Kazakhstan still has a lot to do in order to keep up with the
level of education of developed countries, to try to qualitatively adopt foreign experience.

From the above we can conclude that realizing the right to education during a pandemic allows us to
classify it into the following types:

— the right of access to educational, cultural, scientific resources (the right of access to educational and
methodological materials; cultural values, to use the material and technical base of cultural institutions, to
use the achievement of scientific and technological progress in the learning process);

— the right to remotely participate in the educational process (the right to remotely submit test papers,
drop off the test within a day; drop off the place of participation in the classroom, pass test papers, etc.);

— the right of visual (emotional) communication (contact) with the teacher (the right to personal, group
consultation; the right to accompanying help; the right to be heard; the right to personally oriented learning);

— cultural rights necessary for implementation in the learning process (the right to participate in cultural
life, to engage in physical culture, to use the native language and culture, freedom of creativity, etc.).
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b. K. Aittumos, I1.C. bep3un, 11I. Epmeraes

Bisim aiy KYKbIFBI: 2Ky3ere achbIpy/bIH KaHa KarIailaapbl

Makasiazia MEMJICKET TapalblHaH )KaHa OaFbITTap MEH jKaHalla IeniMAep i Tauarn eTeTiH Oi1iM any KYKbIFbI
KapacThIPbUIFaH. OJEMIIK MaHAEeMUs MEMIICKETTePIiH KalIbIKTHIKTaH OKBITY (popMaTbhiHA Kellyre NailblH
eMeCTIiriH KepcerTi. KallbIKThIKTaH OKBITYFa KOIIYMEH «OLTiM aly KYKBIFBIHBIHY» ©3relle TYCIHIIpiieTiHi,
OChIFaH OalNIaHBICTBI OUTIM ally KYKBIFBIH JOCTYPJi (popMaTTarbl YFBIMHAH KEHIPEK KapacThIPYy KaXeTTiri
TyBIHIAIbL 3epTTeydiH Makcathl KP 3aHHamachiHA Colikec «OLTIM ay KYKBIFBIHBIHY» TYCIHITiH aHBIKTAIL,
OimiM JKYHeciHIH, OHBIH 3aHHAMAJIBIK JAMYBIHBIH Ka3ipri >Karmaifbl MEH KellelIeriH TEOPHSUIBIK Tajjay.
Foueivpn  Makanmasvel skasyma Oaiikay, OULTIM amymIbUIapIblH cayajdHaMachl CHSKTHI QJICYMETTIK oJicTep
KOJIIaHBLIbL. ©3 Ke3eriHze, OChUIap/IbIH KOMETIMEH «OLTiM aly KYKBIFBIHBIHY 3aHIBIK TAOUFAThIH TEPEHipeK
3epTTeyre, Oyl KYKBIKTBI Xy3ere achlpyla KaHIail Mocenelep TybIHJIAN OTBIPFaHbIH OlLIyre >koHE OJapbl
HICIIY/IH JKOJJIApbhIH YChIHyFa MYMKIHOIK Tynel. ABtopiap Kasakcranmarblr Oimim okyleciHiH Ka3ipri
JKarmaibl MEH OHBI JKeTUIHIPYAIH JKOJIAAphIH 3epTTed Kene, OUTIM aly KYKBIFBIH TYDPJIK epeKiieikrepi
GOlibIHINA KIKTEI€H JKOHE KALIBIKTHIKTaH OKBITY (OPMATBIH )KaKCcapTYy/IbIH iC-11apajiapblH YChIHFaH.

Kinm ce30ep.: OinmiM aimy KYKBIFBI, MaHIEMHS, HHGPIAHIBIPY, KAIIBIKTBIKTaH OKBITY TEXHOJOTHSIIAPEI,
WHTEpHeT, KOIKETIMALTIK KYKBIFBI, TYIFAIBIK OCHIMICITCH OKBITY, O1IIIM alyIIblUIapAblH ICHCAYIIBIFBL.

b. K. Aittumos, I1.C. bep3un, 11I. Epmeraes

HpaBo Ha OﬁpasoBaHne: HOBBI€ YCJIOBUS peajin3alinn

B craTtbe paccMOTpeHO NpaBo Ha 00pa3oBaHMeE, peann3anus KOTOPOro TpeOyeT HOBBIX MOAXOA0B U pelIeHUi
CO CTOPOHBI rocyapcTBa. MupoBast maHAeMus 1O0Ka3aa, YTo roCylapcTBa He TOTOBHI K Iepexory Ha o0yde-
HUE B JUCTaHIMOHHOM (opmare. C 1epexoqoM K JUCTAHINOHHOMY OOyYEeHHIO CTaJIO IOHSATHO, YTO HOHSATHE
«paBo Ha 00pa3o0BaHHE» YK€ BOCIPHHUMAETCS IO-APYroMy. B CBSI3M ¢ 5THM JaHHOE IpaBO HYXHO pac-
CMOTpeTh OoJiee MIMPOKO, YEM MBI ce0e MPeJICTaBIsUIN B TpaAUIUOHHOM (opmMare oOydenus. Llemsmu nccie-
JIOBaHUS SIBIISIIOTCS ONIPEAENICHNE MOHATUS «IIPaBo Ha 00pa30BaHHE» B COOTBETCTBHHU C 3aKOHOAATEIECTBOM
PK, Teopernueckuii aHanu3 HACTOSIIEH CUTyallM W AalbHEHIee pa3BUTHE CUCTEMBbI 00pa3oBaHMs, €ro 3a-
KOHOJaTeNnbHOEe pa3BuTHE. IIpy HamucaHuM HaydHOH CTaThU OBIIM HCIONB30BAHBI COLMOJIOTHYECKHE METO-
IIbl, TAKHE KaK HaOJIIOAEHHUe, ONpoc 00ydaromuxcs. OTo, B CBOIO OYepesb, IOMOIJIO TIIy0Xe U3Y4YHUTh IpaBo-
BYIO TIPHPOAY «IIpaBa Ha 00pa30BaHHE», H3HYTPU Y3HATh, KaKhe MPOOJIEMbl CYIIECTBYIOT MPU peaan3alivu
9TOTO TIPaBa, M NPEJIOKUTD ITyTH €T0 YIy4lIeHHus. ABTOPHI, HCCIIETys] COBPEMEHHOE COCTOSHHE U MYTH CO-
BEPIICHCTBOBAHMS CUCTEMBI 0Opa3oBanus B Kazaxcrane, KacCH(QUIIMPOBAIM IIPAaBO Ha 00pa3oBaHKE MO BU-
JIaM | TIPEI0KIIIN MEPOIPHUSTHUS 10 YIYYIICHHIO 0OyUIeHHs B JUCTaHIIMOHHOM (opMare.

Kniouesvie crosa: mpaBo Ha 00pa3oBaHUe, NaHAEMHUs, TU(PPOBU3ANNS, JUCTAHIIMOHHBIE TEXHOJIIOTHU 00pa3o-
BaHus, MHTepHeT, MpaBo AOCTyINa, TMYHOCTHO-OPUEHTHPOBAHHOE 00YUEHHUE, 30POBbE 00YUaIONITHXCS.
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