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International legal regulation of elections

The article is devoted to the principles of international legal regulation of elections. An important feature of
any democratic state is the participation of its citizens in the election of officials and public authorities, as
well as local government. The author's right to vote is a set of legal norms governing public relations that
arise during the election of public officials and bodies. At present, the electoral law in any country in the
world is institutionalized on the basis of constitutions. The electoral process is the action of different
participants, which are regulated by the right to vote for the preparation and conduct of elections. The status,
competence and authority for the preparation and conduct of general elections, as well as the provision and
protection of citizens' rights and freedoms, as well as control over their execution, are vested in the electoral
bodies established by the constitution and by legislative acts. The rights of the national observer may be
exercised by candidates and political parties (unions) in the manner and manner prescribed by law. Electoral
bodies and other bodies and organizations may have the authority to monitor national observers and other
interested parties in elections based on democratic election technologies, national election legislation,
electoral standards, the basis of electoral rights and freedoms of a person and citizen. international
conventions on human rights and political rights of citizens in the electoral process were widely covered and
differentiated.
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International legal acts regulating procedures in the electoral process are the result of the normative ac-
tivities of international organizations (their bodies) on questions of electoral law and the electoral process.

International legal regulation is the authoritative influence of states on interstate relations through the
norms of international law. International legal regulation is carried out by defining standards, models of
mandatory, possible and unacceptable behavior, as well as encouraging subjects to follow these standards.
This type of regulation is aimed at developing international legal obligations of participants in interstate rela-
tions.

The features of international legal regulation are the consent of participants in the law-making process
with regulatory requirements, formalization, certainty of content, relative stability in comparison with other
types of social regulation, the ability to predict the results of law-making activities.

The main advantage of international legal regulation is that it ensures interaction of states in the law-
making process and is based on their support. The source of international regulation is the sovereign power
of the participating States of law-making.

The goals of international law and means can be defined very simply: in every state there must be a
government whose authorities come from the will of the people, expressed by the principle of secret voting
in genuine free and fair elections, which are held regularly on the basis of universal and equal suffrage.

The state-imperious moment in the international legal regulation has internal and international aspects.
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The internal aspect is the subordination of the activities of state bodies, individuals, organizations to the
state will, so that this activity does not contradict the tasks of state participation in the system of international
legal regulation.

The international aspect of the state-imperious moment of this regulation is the use by every subject of
its available state-power means for cooperation with other states in the creation and implementation of inter-
national legal norms, and, if necessary, for the application of coercive measures to the offender.

The subsystem of international legal regulation of the organization and conduct of elections is part of
the system of international legal regulation.

The object of international legal regulation of the organization and conduct of elections are interstate re-
lations in the field of electoral law and the electoral process.

The tasks of international activity in the development of norms and standards in the electoral sphere are:
the creation of appropriate legal standards for the regulation of relations that develop in relation to the con-
solidation of the electoral rights of citizens and democratic electoral procedures, namely: the elimination of
the irrational variety of types of regulation in the field of suffrage on the basis of universally recognized and
other international standards; the creation of mechanisms that make it possible to have mutual control and
«measure» the quality of such regulation; creation and improvement of methods for influencing the behavior
of participants in relations in this sphere, i.e. harmonization of national legislation.

By the end of the twentieth century, the international community has developed a set of international
legal norms in the field of human rights and freedoms — international standards, including human rights
standards for free, fair, genuine and periodic elections (international electoral standards).

International electoral standards form the framework for the legal regulation of electoral relations and,
in this capacity, are considered as the general normative minimum of the domestic legal regulation of citi-
zens' electoral rights, that is international law, that is, they establish the border of universal guarantees related
to the state's determination of their political rights and freedoms.

In addition, internationally-selective standards directly authorize and establish the content of legal regu-
lation of political rights and freedoms of citizens, their implementation and application.

International electoral standards are the obligations of states not only to grant to persons under their ju-
risdiction rights and freedoms to participate in holding free, fair, genuine and periodic elections, but also not
to encroach on such rights and freedoms and take appropriate measures to implement them.

International election standards are addressed both to the state, obliging it to provide citizens with the
objective nature of a democratic political process with objective law and citizens, providing and guaranteeing
them certain legal opportunities, that is, subjective political rights.

The study of an array of international documents shows that the international legal regulation of the
electoral process in the interests of democracy and the protection of the constitutional system is represented
by three main fragments.

The first fragment is made up of international standards that establish the basic requirements for legiti-
macy, justice, democracy, the genuine and free nature of elections.

The second fragment includes international standards that fix the state mechanism of protection of uni-
versally recognized principles and norms of suffrage.

The third fragment contains international standards that establish general requirements for the legisla-
tive process and the quality of legislation in the field of elections.

The guidelines of the Venice Commission of the Council of Europe on the election record a number of
requirements for the formation of electoral districts and districts. When cutting single-member districts, the
permissible deviation from the norm should not exceed 10 % and in no case can exceed 15 %, except for
special circumstances (for example, protecting the interests of a compactly inhabiting minority) [1].

Section IX of the Lund Recommendations on the OSCE Elections (Warsaw, June 1999) contains provi-
sions on the formation and activities of electoral bodies: «No outsiders, representatives of the authorities or
political parties should attempt to direct the activities of the electoral body; he should work without any po-
litical predilections or preferencesy.

Paragraph 7.5 of the 1990 Copenhagen Document of the CSCE guarantees the observance of the right
of citizens to run for political or state posts individually or as representatives of political parties and organi-
zations without discrimination. Candidates may be refused registration if: a) the program of a candidate or a
party is based on ethnic hatred, political violence or propaganda of war, or in some other way does not corre-
spond to the basic democratic values; b) the candidate's behavior demonstrates his unwillingness to respect
the law and to limit himself to peaceful means to achieve his goals.
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At the stage of financing the election campaign, legislation should prevent possible abuse of public re-
sources allocated for the purposes of the election campaign and ensure that these resources are used in strict
compliance with applicable legal provisions.

International election standards suggest that an election campaign is carried out in an atmosphere that
ensures freedom of expression, assembly and association. During the campaign period, political parties and
candidates should be given equal access to the media and guaranteed equal treatment by mass media owned
or controlled by the state with the objective of impartial and impartial information to voters (paragraphs 7.6
and 7.8 of the 1990 Copenhagen Document of the CSCE, paragraphs «b» and «c» part 9.2 of the OSCE /
ODIHR Election Observation Handbook).

Section XII B of the OSCE / ODIHR Recommendations on the Analysis of Electoral Legislation deter-
mines that voting procedures should ensure the correct identification of the voter's identity, as well as pro-
vide for other mechanisms to prevent falsifications or double voting. Voting procedures should ensure proper
storage of ballots and election documents before, during and after voting.

The cornerstone of democratic elections is an accurate and honest vote count. Paragraph 7.4 of the 1990
Copenhagen Document of the CSCE requires that «the counting and reporting of the CSCE be fair, and the
official results published».

The key problem of protecting the constitutional system is the problem of preserving the state's inde-
pendence through aggressive external observation of elections. Therefore, international election standards
allow restrictions on the interference of foreign states in the electoral process (Article 16 of the Convention
for the Protection of Human Rights and Fundamental Freedoms, Part 7 of Article 1 of the Convention on the
Standards of Democratic Elections, Electoral Rights and Freedoms in the CIS Member States, the Declara-
tion of Principles for International Monitoring elections).

The third fragment of the international legal regulation of the protection of the constitutional order in
the electoral process is represented by international standards that establish general requirements for the leg-
islative process and the quality of legislation in the field of elections.

The legislative basis for holding elections should be established either through an exhaustive code or
through a package of legislative acts working in concert and not allowing ambiguity and gaps. In subpara-
graphs «a» and «b» of Part 2 of Section II of the Venice Commission's Guidelines on Elections, it is said that
the stability of electoral legislation is of the utmost importance for strengthening the authority of the electoral
process.

The international documents regulating the protection of democracy and the constitutional order in the
electoral process are an element of national legal systems and are implemented in the legislation on elections
and political parties. The implementation of international electoral standards in the practice of elections
makes it possible to ensure the legitimacy of the formation of public authorities, the legality of the electoral
process, the implementation of electoral rights and freedoms of citizens.

There are regional electoral standards operating in a group of countries, for example, within the frame-
work of the Council of Europe or the CIS. These electoral standards are more specific, they contain a number
of requirements for holding various stages of the electoral process.

I will give an analysis of OSCE and CIS standards, since the Republic of Kazakhstan is a member of
these organizations, their delegations took an active part in monitoring the elections.

The Copenhagen Document of the OSCE has consolidated the general principles of the democratic
electoral process.

In order for the will of the people to serve as the basis for the power of the government, the OSCE par-
ticipating States:

— conduct free elections at reasonable intervals, as provided by law;

— guarantee universal suffrage to adult citizens;

— Ensure that voting is conducted secretly or an equivalent free voting procedure is used and that the
counting and reporting of votes are fair and official results published;

— respect the right of citizens to seek political or public posts in their personal capacity or as represent-
atives of political parties or organizations without discrimination;

— respect the right of individuals to create their political parties or other political organizations in com-
plete freedom, and provide such political parties and organizations with the necessary legal guarantees to
enable them to compete with each other on the basis of equality before the law and the authorities;
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— Ensure that the law and state policy allow for political campaigns in an atmosphere of freedom and
honesty in which no administrative action, violence or intimidation would deter the parties and candidates
from freely articulating their views and assessments, and also prevent voters from acquainting them and dis-
cuss them or vote freely, without fear of punishment;

— Ensure that there are no legal or administrative barriers to unhindered access to the media on a non-
discriminatory basis for all political groups and individuals who wish to participate in the electoral process;

— Ensure that candidates who have obtained the required number of votes determined by law properly
take office and could remain in office until the expiration of their term of office or until their termination in
any other way that is regulated by law in accordance with democratic parliamentary and constitutional pro-
cedures [2; 21].

The participating States consider that the presence of observers, both foreign and national, can enhance
the credibility of the electoral process for the states in which elections are held. Therefore, they invite ob-
servers from any CSCE participating States and any relevant private institutions and organizations that wish
to do so to monitor the progress of their national elections to the extent permitted by law. They will also seek
to promote the same access to electoral processes conducted at a lower level than at the national level. Such
observers are obliged not to interfere in the electoral process.

The Convention on the Standards of Democratic Elections, Electoral Rights and Freedoms in the Mem-
ber States of the Commonwealth of Independent States, as a whole, repeating the provisions of the OSCE
Copenhagen Document, defines many of its provisions.

The Convention is based on the recognition that powers for power should be based on the will of the
people expressed in real and periodic elections and set the following standards for democratic elections:

— the right of a citizen to elect and be elected to public authorities, local self-government bodies to
other bodies of people's (national) representation;

— principles of periodicity and compulsion, fairness, authenticity and freedom of elections on the basis
of universal and equal suffrage by secret ballot, ensuring freedom of expression of the will of voters; open
and transparent nature of elections;

— implementation of judicial and other protection of the electoral rights and freedoms of a person and
citizen, public and international observation of elections; guarantee the exercise of electoral rights and free-
doms of participants in the electoral process.

The Convention explains in detail the content of these principles, as well as the interpretation of the
concepts of «genuine» and «fair» elections.

In the course of real elections, the freely expressed will of the people and its direct implementation are
revealed.

True elections give voters the opportunity to choose candidates on the basis of the constitution and
laws. In real elections, there is real political pluralism, ideological diversity and multi-party system, imple-
mented through the functioning of political parties, whose legitimate activities are under the legal protection
of the state.

In real elections, voters are given free access to information about candidates, lists of candidates, politi-
cal parties (coalitions) and the electoral process, as well as candidates, political parties (coalitions) —
the media and telecommunications.

The appointment of elections and the conduct of electoral actions and procedures should be carried out
in order and in time, allowing candidates, political parties (coalitions) and other participants in the electoral
process to deploy a full electoral campaign.

Observance of the principle of fair elections should ensure the creation of equal legal conditions for all
participants in the electoral process.

In the conduct of fair elections:

a) universal and equal suffrage;

b) equal opportunities for each candidate or each political party (coalition) to participate in the election
campaign, including for access to the media and telecommunications;

¢) fair and transparent financing of elections, election campaigns of candidates, political parties (coali-
tions);

d) honesty in the voting and counting of votes, full and prompt information on the results of voting with
the official publication of all election results;
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e) the organization of the election process by impartial electoral bodies, working openly and publicly
under effective public and international supervision;

f) the prompt and effective consideration by courts and other authorized bodies of complaints of viola-
tions of electoral rights and freedoms of citizens, candidates, political parties (coalitions) within the time
frames of the relevant stages of the electoral process, as well as ensuring the citizen's right to appeal to inter-
national judicial bodies for protection and the restoration of their electoral rights and freedoms in accordance
with the rules provided for by international law [3].

The Convention also provides that a citizen may be given the opportunity to exercise his right to vote
by organizing early voting, voting outside the voting premises or other voting procedures ensuring the crea-
tion of maximum convenience for voters. It is also envisaged that candidates can create their own monetary
electoral fund to finance their election campaign and use their own funds for this purpose, voluntary mone-
tary donations of individuals and (or) national legal entities in the amounts and according to the procedure
provided for by laws.

The obligation of States to ensure the freedom to search, collect, disseminate information about elec-
tions, candidates, provide impartial information coverage of elections in the media and telecommunications,
as well as freedom to conduct agitation in the conditions of pluralism of opinions and the absence of censor-
ship.

The Convention pays much attention to ensuring transparency of elections. National observers should
be granted the following rights:

a) get acquainted with the election documents specified in the election laws, receive information on
the number of voters included in the voting lists and the number of voters who participated in the
voting, including in early voting and in voting outside the voting premises;

b) stay in the voting premises;

¢) monitor the issuance of ballots to voters;

d) be present during early voting, when voters vote outside the voting premises;

e) observe the counting of the votes of the voters in conditions that ensure the foresight of the proce-
dure for counting ballots;

f) observe the preparation by the electoral body of the protocol on the results of voting, election re-
sults and other documents, get acquainted with the protocol of the electoral body on the results of
voting, including with the protocol drawn up repeatedly, in the cases and in accordance with the
procedure provided for by national legislation from the relevant electoral body certified copies of
these protocols;

g) apply to the electoral body with suggestions and comments on the organization of voting;

h) appeal against decisions and actions (inaction) of the electoral body, members of the electoral
body to the directly superior election body or to the court [4; 75].

An important element of the electoral process is the possibility of appealing against violations. In case
of violation of the standards of democratic elections proclaimed in the Convention, electoral rights and free-
doms of citizens, as well as election laws, a person or persons whose rights have been violated must have the
right and the opportunity to appeal and restore violated rights in courts, and in the cases and in the order es-
tablished laws, also in electoral bodies. Persons guilty of committing illegal acts (omissions) must be held
accountable in accordance with the laws.

The importance of international legal codification of election standards can not be overestimated. Such
an approach would promote the implementation of the principles of electoral democracy, guarantees of elec-
toral rights and freedoms of the rule of law to the entire Eurasian continent, and hence to the strengthening of
stability in Europe and Asia. At the same time, the establishment of standards at such a high level would also
provide protection against unreasonable interference in the internal affairs of the state in resolving issues left
to the discretion of the state by an international legal act, a guarantee against arbitrary modeling of such
standards in relation to short-term geopolitical interests.
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K.C. Mycun

Cailiay eTKi3yli XaJbIKaApaJbIK KYKbIKTBIK peTTey

Makanana caiinay OTKi3yAl XaJbIKapanblK KYKBIKTBIK PETTTEY Karujalapsl KapacTeIpblUIFaH. Ke3 kenreH
JEMOKPATHSUIBIK MEMIIEKSTTiH MaHBI3ABI Oenrici — OHBIH a3aMaTTaphIHBIH JIaya3sIMABl aJaMaap MeH
MEMJIEKeTTIK OMIIIK OpraHiapbIH, COHJal-aK >KepTiTiKTi 03iH-031 0acKapy opraHIapbH cailayFra epKiH JaybIC
Oepy apKblIbl KaThICYbl. ABTOP JlaybIC Oepy KYKbIFbI OyJ1 MEMJICKETTIK OMIIIK TYJIFatapbl MCH OpraHJapbIHbIH
caiiliaybIH XKYpri3y ypAiciHae naiaa 6oiaThlH KOFaMIbIK KaTbIHACTAP/Ibl PETTEHTIH KYKBIKTBIK HOPMaJIapIbIH
JKUBIHTBIFBI IETEH KOPBITHIHBIFA Kesai. Ka3ipri ke3zae ajaeMHiH Ke3 KelreH MeMJICKeTTepiHiH OapIbIFbIHAA 1a
caiilay KyKbIFbI KOHCTHTYLHsS OOMBIHIIA HETi3/edreH, KYKbIKTHIK MHCTHTYT peTiHae TaHbuianpl. Caiinay
ypaici — cainayzsl JalbIHIAY XKOHE XKYpri3y OOHBIHINA Haybic Oepy KYKBIFBIHBIH HOpMalapbIMEH PEeTTeNreH
TYpJi cyOBeKTinepiH ic-opekeri. JXKammsl caitlayra MalbIHABIK XOHE OHBI OTKi3y, a3aMaTTapIblH caiiay
KYKBIKTapbl MEH OOCTAaHIBIKTapBIH KAaMTaMachl3 €Ty JKOHe KOpFay, COHIal-aK oOJIapAblH OpPBIHAATYBIHA
GakplIay jkacay MopTeOeci, Ky3bIpeTi MeH OKUICTTIri KOHCTUTYIMSIMEH, 3aH aKTiIepiMeH OelrileHreH caitnay
opraHzapblHa XyKTeneni. ¥ITThIK OaKbUIaylIbIHBIH KYKBIKTaphIH 3aHIapMEH KO3JEIreH Xaraailapaa xoHe
TOPTINTE KAHIUIATTAPIBIH, CasCH MapTUsIapIbIH (OJaKTap/blH) CEHIMI OKiiaepi Ae maiijanaHa anajsl.
Caiinay opranziapbl )KoHE ©3re Jie OpraHap MeH YibIMIap YITTHIK OaKblIayIIbuIap bl )KOHE calnay/iblH e3re
Jie KaTbICYIIBUIAPbIH JEMOKPATHSIBIK Caiiay TEXHOJIOTMACBHIHBIH, caillay Typaybl YITTHIK 3aHHAMaHbIH,
XaJIBIKAPAIBIK ~ Cailay CTaHIApPTTApbIHbIH, aJaMHBIH JKOHE a3aMaTThlH cailay KYKBIKTapbl MeH
OocTaHIBIKTapBIH KAaMTaMachl3 eTyIIH Heri3/epiHe yipeTyni YHBIMIACTHIPY JKOHIHIET] OKIIeTTiKKe ne 6ona
anmangsl. CoHmai-aKk aBTOp ajaM JKOHE a3aMaTTapblH casCH KYKBIKTapbl OOMBIHIIA caiiimay yphici kesiHnme
XaJIBIKApablK KOHBEHIMSIIapFa KeHIHEH TOKTAJIBII, capaliay JKacaraH.

Kinm ce30ep. caiinay KYKBIFBI, XaJIBIKAPAJBIK Cailjlay KYKBIFBI, XaJBIKAPaJbIK OAKbLIAYIIBI, XAJIBIKAPAIBIK
caiiiay KYKbIFbIHAAFbI OaKbUIay HHCTUTYTHI, Caiijay Yp/ici, XaJabIKapajblK cainay Karuaaaapbl.

K.C. Mycun

Me:kayHnapoaHoe nmpaBoBoe peryJjupoBaHue MPoBeIeHHs BLIOOPOB

B crarbe paccMaTpHBaroTCsi NPHHIUIB MEXITYHAPOJHOTO IIPABOBOTO PETYINPOBAHMS BHIOOpPOB. Baxnoit
0COOCHHOCTBIO JIFOOOTO JIEMOKPATHUECKOTO TOCyJapcTBa SBIAETCS ydacTHE €ro TIpaxJaH B BBIOOpax
JOJDKHOCTHBIX JIMIl U OPTaHOB TOCYJApPCTBEHHOH BIACTH, a TAKKE OPraHOB MECTHOTO CaMOYIpPaBIICHHS.
ABTOp NPHUXOAWUT K BBIBOAY, YTO IPaBO TIojoca — 3TO HAOOp MNPaBOBBIX HOPM, PETYIHPYIOIINX
OOIIECTBEHHbIE OTHOLICHWS, BO3HUKAIOMIME B XOJE BBIOOPOB TOCYAAPCTBEHHBIX HOJDKHOCTHBIX JIHILL H
opraHos. B Hacrosiee Bpemsi U30HpaTeNbHBIN 3aKOH B JTI000H cTpaHe MHpa MHCTHTYHHOHAIU3HUPOBAH Ha
OCHOBE KOHCTUTYyIMH. I30MpaTenbHBIN Ipomecc — 3TO IEHCTBHE pa3sHBIX YYacTHUKOB, KOTOpBIE
pEryIupyIoTCs. IpaBOM Trojoca Uil HOATOTOBKM U TPOBEAEHHUS BEIOOpoB. OTMEYEeHO, dYTO CTartyc,
KOMITCTEHIIVS ¥ TIOJTHOMOYHS 110 MOATOTOBKE U IIPOBEIEHHIO BCEOOINX BEIOOPOB, IIPEJOCTaBICHUE U 3aIIUTa
mpaB 1 cBOOOJ TpaXk[aH, a TAaK)Ke KOHTPOJIb 332 UX HCIIOJIHEHHEM BO3JIAraloTcsl HA M30MpaTeNbHbIe OpPTaHEL,
YCTaHOBJIEHHbIE KOHCTHUTYLHEH U 3aKOHOJATENbHBIMH akTamH. IlogdepkHyTO, YTO NpaBa HAIMOHAIBHOTO
HaOJIo/IaTeNsl MOTYT OCYIIECTBIAThCA KaHIWAATaAMH U MOJUTHYECKHMMH MapTUAMH (COI03aMM) B TOPSIKE,
YCTaHOBJIEHHOM 3aKOHOM. M30HMparenbHble OpraHbl U JAPyrue OpraHbl U OPraHU3alUud MOTYT MUMETh MOJHO-
MOYHsI KOHTPOJIMPOBATh HALMOHANBHBIX HaOmofaTenael u Ipyrue 3aMHTEPECOBAHHbIE CTOPOHBI Ha BHIOOpAxX
Ha OCHOBE JIEMOKPATHYECKUX TEXHOJOTHUI BRIOOPOB, HAIIMOHAILHOTO 3aKOHOAATENbCTBA O BBIOOpAxX, N30upa-
TENBHBIX CTaHAAPTOB, OCHOB M30MpPATENbHBIX IpaB M CBOOOJ YeloBeKa M rpakpanuHa. [lomgduepkHyTo, 9TO
MEX[yHapOoAHble KOHBEHIIMH IO IIpaBaM YeJIOBEKa M ITOJIMTHUCCKHE MpaBa rPpakaaH B M30MPaTEIbHOM MpPO-
Iecce IHPOKO OCBEIIATNCH B CPEACTBAX MACCOBOI MH(OpPMAIHN.
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Kniouegvie cnosa: w3buparenbHOE IPaBoO, MEXKIYHapoOAHOE W30MpATENbHOE IIPABO, MEXKILYHAPOJIHBIIT
HaOmofarenb, MEXIYHApOOHBIM WMHCTUTYT HaOmMIoneHHs 3a BbIOOpamMM, uW30HMpaTeNnbHBIA —Ipolecc,
MEXIyHapOIHbIE PUHLIUIIBI TPOBE/ICHHS BHIOOPOB.
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