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I'apanTHu 3alIUTHI IPAB M 3AaKOHHBIX HHTEPECOB HECOBEPIIEHHOJIETHUX
AeTell M HYKAaIoLerocsi Cynpyra npu pacrop:keHum Opaka

B craTbe paccMOTpeH aKkTyallbHBIM U BaXKHBIN AJIEMEHT CEMEHHOTO MpaBa, B TOM YHMCIIE MEXAYHAPOIHOIO Ce-
MEWHOTO MpaBa — TrapaHTHM 3aIlUThl IPaB U 3aKOHHBIX HHTEPECOB HECOBEPILICHHONETHHX JIETeH U HyXIalo-
mierocst cynpyra IpH pacTopkeHun Opaka. Llenbio nanHO# pabOTHI SABISETCS BBIIBICHHE NMPOOIEMHBIX JJIe-
MEHTOB CEMEHHOro Opakopa3BOAHOTO 3aKOHOIATEIHCTBA B OTHOIICHWH TapaHTHH, UX NPaBOBEIE OCOOEHHO-
CTH, 3Talbl Pa3BUTHS U COOTHOIICHUE UX C 3aKOHOAaTenbcTBOM PecnyOnmku Kasaxcran, ['epmanuu, @pan-
un, Poccniickoit denepanuy U psipa Apyrux rocyfapcTB. MeTOqONOTHYECKyl0 OCHOBY pabOTHI IIpeicTaB-
JISIIOT CUCTEMHBIE MOJXObI U3y4eHHs TEOPHH, TPABOBBIX aKTOB, KOTOPbIE KACAIOTCS BOIIPOCOB yCTAHOBJICHUS
MPaBOBBIX TAPAHTHI U CIOCOOOB pa3peleHHs BOSHUKAIOIUX Mpo6ieM. IIoMHUMo 3TOro, MPUMEHSFOTCS METO,
¢dunocodckoro xapakrepa, aHalIu3, CHHTE3 M MHAYKIHUA. PaGoTa BBINOJHEHA NPH MOMOIIY JA0TMaTHYECKOro
aHaNM3a, MCTOPHUKO-HOPMATUBHBIX, COAEPKATENbHO-(QYHKIHMOHAIBHBIX NpHeMOB. Vcxons w3 crneuuduxu
OpayHBIX OTHOILIECHUH, 3aKOHOATENb YCTAHABIMBAET FAPAHTHHU 3AIIUTHI PAB U WHTEPECOB UIEHOB CEMBU B
Cllydqae pacTOp>KeHUs Opaka, OJJHAKO OCTAIOTCS HeyperyINpOBaHHBIMH HEKOTOpPBIE BOIPOCHL. B cBsi3u ¢ aTHM
MpOaHATN3UPOBAHEI 3aKOHOJATENILCTBA 3apyOSIKHBIX TOCYIAPCTB U MPEITI0KEHBI CIIOCOOB! pe)OpPMUPOBAHNUS
HAIMOHAJBHOIO MpaBa: 3aK/I04aTh ABYCTOPOHHHUE MEXyHApOIHBIC JOTOBOPHI AJs ONpPEIEICHUs NOACYIHO-
CTH, YCTaHABIMBATh HOBBIC TapaHTHH JUIS 3aIIMTHI IIPaBa HECOBEPUIEHHOJETHHUX JAETel Ha IOJydeHHE aju-
MEHTOB, pe(OPMHUPOBATh 3aKOHOIATEILCTBO 00 OMEKe.

Kniouesvie cnosa: Kaszaxcrtan, Poccusi, eBpormnelickoe 3aKOHOJATENbCTBO, MEXIYyHAPOIHOE YaCTHOE MPaBo,
pa3Bojl, pacTop)KeHHe Opaka, alMMEHTHbIE OTHOLIEHHS, HECOBEPIIEHHONIETHHE, OBIBIIINE CYMPYTH.

Beeoenue

WHCTHTYT Opaka B MEXIYHApPOAHOM YaCTHOM IIpaBe IMPEJACTABISIET COOOW COBOKYIMHOCTh OpavHO-
CEMEIHBIX OTHOLIEHUM, BCEr]a OCI0KHEHHBIX HHOCTPAHHBIM 3JIEeMEHTOM. [Ipr 3TOM MHOCTpaHHBIN 3JIE€MEHT
MOXET BBIPAKATHCS B PA3IMUHBIX BapUAITUAK:

— OJIUH U3 CYObEKTOB TAKUX OTHOIIEHUH — WHOCTPAHHOE JIUIIO;

— OOBEKT OTHOIICHWUW (HAIPUMEp, HEABIDKMMOE UMYIIECTBO CYIPYTOB) HaXOJUTCS Ha TEPPUTOPHH
HWHOCTPAHHOI'0 FOCYAapCTBa;

— IOPUINYECKUI (DAKT MPOU3OIIIEHT 32 IPAHUTICH.

B Hacrosimee BpeMst 3aKIT04YaeTcs OOJBINOE KOJTUYSCTBO TPAHCHAIMOHAIBHBIX OPaKOB, OJJHAKO YHCIIO
Pa3BOMIOB TaKke Bo3pacTaeT. PacTop)keHue Takux OpakoB BiIeUET OOJIBIIIME MTPABOBBIC TPYAHOCTH, TaK KaK B
KaXXJOM OT/ACIHHOM Cy4ae HaJlo OMPEACIUTh MPaBOM KaKOH CTpaHbl HEOOXOUMO PYKOBOACTBOBAThCs. Ta-
KHE BOIPOCHI, KaK MPaBUIIO, Pa3pPEIIAIOTCs KOJUIM3HOHHBIMA HOPMaMH, OCOOCHHOCTH KOTOPBIX yCTaHABIIH-
BAIOTCS HAITMOHAJLHBEIMH IIPABOBBIMU CHCTEMAaMH PA3IMIHBIX TOCYAAPCTB.

Pa3Box poxguteneit u, Kak CIEACTBUE, PACIIall CEMBH BICKYT IPOOJIEMBI B 00ECIICUCHUH peOCHKA PSIOM
BOKHEHIIINX MMYIIECTBEHHBIX IMPaB: MOJYyUYECHUE MATEPUATIbHBIX CPEJCTB M JKWIHILIA OT OTACIBHO MPOXKU-

64 BecTHuk KaparaHguHckoro yHuBepcuTeTa



[apaHTuM 3amThl NpaB U 3aKOHHbIX MHTEPECOB. ..

Baromero poaurens. [Ipu pacTopkeHun Opaka W MPU HAIMYNH HECOBEPIICHHOIETHUX JIETEH 00s3aTenbHO
BO3HHMKAET BOPOC O MOPSJIKE BBHITUIATHI JCHEKHBIX CPEACTB Ha cojliepkanne pedeHka. CeMeiiHOe 3aKoHOIa-
TenbeTBO Kazaxcrana u Poccuu mpeycMaTpuBaeT BO3MOYKHOCTD 3aKJIFOUEHHS COTTIANCHUST MEXITy POJIUTE-
JISIMU, a TIPH €70 OTCYTCTBUU MOPSIIOK U pa3Mep alTMMEHTHBIX BBIIUIAT YCTAHABIMBAIOTCS CYJIOM.

BounbIioe 4ncino pa3BofoB ONpeNeNseT aKTyalbHOCTh MPOOJIEMbI TIPEIOCTABICHHS COACPIKAHMUS ObIB-
meMy Cynpyry. 3aKOHOJATENh YIUTHIBACT CHEIU(GUKY OpadHBIX OTHOIICHHM, WX HPABCTBEHHBIE OCOOCHHO-
CTH, BCJICIICTBUE YETO 00ECIIEUNBACT AIMMEHTHBIC 00SI3aTEILCTBA HE TOJIBKO HECOBEPIICHHOJICTHUM JCTSM,
HO U HYXXJIAFOIIAMCS CYTIPyTraMm.

[enp HBIHENIHEH paOOTHI 3aKIIOYACTCS B BBISBIICHHH MTPOOJIEMHBIX 3JIEMEHTOB Opakopa3BOJIHOTO 33aKO-
HojarenbeTBa Kazaxcrana, Poccun u psija eBponeiickux rocyjapcTB, YCTAHOBICHHN WX TIPABOBBIX OCOOCH-
HOCTEH, ICTOPUU Pa3BUTHUS U COOTHOIIICHUS TIPABOBBIX HOPM B 3THUX CTpPaHAX.

OOBEKT UCcCNeIoBaHUsI — CYNIHOCTh HHCTHTYTA Opaka, pa3Boja M allAMEHTHBIX OTHOIICHUN B MEXTy-
HApOJIHOM YaCTHOM TipaBe. [IpeMeToM HCCIieIOBaHuUs SBISIFOTCS MPABOBBIC HOPMBI, 3aKPEIUICHHBIE B 3aK0-
HonatenbcTBe PD, Kazaxcrana m psje eBpONEHCKUX TOCYIApCTB, PETYIUPYIONIHE OCHOBAHHMS, TOPSIIOK H
MPaBOBBIE TIOCIICACTBUS PACTOPXKEHUS Opaka, a TakkKe KOMILIEKC MPOOJIeM, CBS3aHHBIX C TOPSAKOM yCTa-
HOBJICHHS ¥ IPUMEHCHUS aTAIMEHTHBIX 0053aTeIIbCTB.

Jlyist TOro 4TOOBI JOCTHYB AAHHYIO IIEJTh, B paO0OTE ONpe/Ie/iCHBI CIICYIOIINE 3a1a4H:

— UCCIIeZIOBAaHUE UCTOPUH PA3BUTHUS 3aKOHO/IATEIILCTBA O PACTOPKCHUU;

— IIPOBEJICHUE CPABHUTEIHHOI'O aHajM3a COBPEMEHHOTO OTEYECTBEHHOIO M 3apyOEKHOrO 3aKOHOJa-
TEIhCTBA, 0000IICHNE MEXKTYHAPOIHOTO OIBITA MPABOBOTO PETYJIIMPOBAHUS OTHOIICHUH, CBSI3aHHBIX C pac-
TOP)KEHHEM Opaka;

— BBISIBJICHUE [TPABOBOM MPUPOJIBI PACTOPKEHHUS OpaKa U aJMMEHTHBIX OTHOIICHHIA;

— GopMyIHpoBaHHE KOHKPETHBIX MPEITIOKEHHUHA MO0 COBEPIICHCTBOBAHHUIO CEMEHHOTO 3aKOHOIaTeIb-
CTBa.

Teopernueckas U MpakTUYeCcKas 3HAYUMOCTh COCTOMT B COJACP)KAHUU JaHHOH pa0OThI, CIOCOOCTBYIO-
niel yrioyOJeHNuI0 HayYHBIX 3HAHWI 0 TEOPHH W MPAKTHKE PACTOPKEHUS TPaHCHAIIMOHAIBHBIX OpakoB W
MIPUMEHEHHUS HOPM 00 aTUMEHTHBIX 00s3aTeIIbCTBAX.

Memoowt u mamepuast

MeTo10I0THYECKYIO0 OCHOBY pa0OThI PECTABIISIOT CUCTEMHBIE TIOJIXOIBI IPH U3YYCHUU TCOPHUH, Mpa-
BOBBIX aKTOB, KOTOPBIE KACAIOTCS BOIPOCOB MPU3HAHUS TPAHCHAIIMOHAJBHBIX OpPaKOB, ONPEIEIICHUS MEXTY-
HapOJHOHN MOJCYIHOCTH U MPUMEHEHHS] HOPM O TapaHTUSX 3alIUTHl IIPAB HECOBEPIICHHOJETHUX AETeH U
HY>KJAIOIIKXCS CynpyroB. [loMrUMO 3TOro, MpUMEHSIETCS METOJT aHAJIN3a, CUHTE3, CPABHEHUS, a TaKXKe JI0T-
MaTHYECKOTO aHAJIN3a, HCTOPHKO-HOPMATUBHBIX, COJIEPKaTENbHO-QYHKIIMOHATBHBIX TIPUEMOB.

Teopernueckas 0a3a HWCCIICOBaHUS  BBEIpa)KeHAa pabdoTaMH, KOTOpHIE OBLUIA  BBITIOJIHCHBI
JI.B. Kynpsasuesoii, C.A. Kyemxuepoit u B.A. KonecHukoBo#.

HopMmatusayto ocHoBY paboThl npezacTapisitor CeMelinbiii kogeke Poccuiickoit denepaiiuu U apyrue
HOpPMAaTHBHBIC TOKYMEHTH P®, a Tarke [ paxxnanckuii mporieccyalnbHbIN Kogeke Pecrybmuku Kazaxcran u
JpyTHe HOPMaTHBHBIE MpaBOBbIC akThl PK.

Pesynomamoi

bpauHo-cemMeiiHble OTHOLICHHS B MEKIYHApOJHOM YacTHOM IIPAaBE XapaKTEpPU3YIOT OOJbIIOE KOJIUYe-
CTBO KOJUIM3MOHHBIX 3aKOHOB, NMPUMEHSEMBIX B pasHBIX rocyaapcrBax. IIpu pacTop>keHHH TpaHCHAIMO-
HAJIBHOTO Opaka OJHUM M3 MEPBBIX BCTAE€T BOMIPOC O MOJCYAHOCTH, IOCKOJBKY BO3MOXHBI KOH(IUKTHI
IOPUCIUKIIMA U OJHOBPEMEHHAs HEOOXOAUMOCTb OINpENeNICHUsS IOJISKAIIero NpUMEeHeHuto mpasa. Kax
IIPaBUIIO, JUISL OIPEAEIECHUs Cy/la, B KOTOPbIH HEOOXOIUMO OOPaTUTHCS C COOTBETCTBYIOLIUM 3asiBICHUEM,
MPUMEHSIIOT TPaBHJIO OOLIEH MOJCYJHOCTH, KOTOPasl Yallle BCEro OMpPEAesIeTCs] MECTOM JKUTENBCTBA OTBET-
YKKa, OJTHAKO 3TO NPaBHJIO HE SIBJIACTCA €AMHCTBEHHO IIPUMEHHMMBIM, TaK KaK HEKOTOpPbIE CTPaHbI, HAIIPU-
Mep, OpaHuus, Npyu pa3perieHuH BOIpoca O MOJICYIHOCTH UCXOIAT U3 PUHLUIIA IPaXKIaHCTBA, a OOIBIINH-
CTBO T'OCYZIapCTB aHITIOCAKCOHCKOM NMPaBOBOM CEMbU — U3 KPUTEPHSI IMYHOTO MPUCYTCTBHSI OTBETUHKA.

Heo6xonnmo oOpaTuTe BHUMaHKE Ha MPU3HAHUE PEIICHUH MHOCTPAHHBIX CYIOB O pacTOpKEHUH Opa-
KOB. YCJIOBUSI TAaKOIO IPU3HAHUSA B 3aKOHOJATEIbCTBAX PA3IMUYHBIX IOCYNAapCTB YPE3BbIYAHO OTIMYAIOTCS.
UroOBl yperyampoBaTh 3TOT BOIIPOC, 3aKIFOUEHBI HECKOJIBKO PErMOHANBHBIX COIVIAIIEHUM MEXAy CTpaHaMu
¢ Onm3kumu mpaBoBeIMH cucteMamu: Konexc Bycramanrte (ctpansl Jlarunckoit Amepukn), KonBeHius
ckannuHaBcKuX crpaH (Ouunsuaus, lanus, Hopserus, lIsenus, Ucnanams), bproccensckas KonBeHIms
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A.A. Hykywesa, J1.B. KyapsBueBa, FO.A. YepBoHas

1998 r. mo BompocaM MOACYAHOCTH, MPU3HAHUS M UCIOJIHEHHS PEIICHUH MO0 CeMEWHBIM aenam. EBpomeii-
CKHMI COI03 TIYTEeM TPUHATHS COOTBETCTBYIOMNX IlooxkeHui mepeHs1 OOMBITMHCTBO TOJMOKECHUH JaHHBIX
Konpenuuii.

[Ipuznanue B Kazaxcrane u Poccun MHOCTpaHHBIX PELICHUH O PaCTOPKEHUH OPaKOB COTJIACHO I.4 CT.
244 KobC PK n 1.4 c1.160 CK P® cBsi3aHO ¢ YCIOBHEM, UTO IPU dTOM JIOJDKHO OBITH COOJTIOIEHO 3aKOHO/Ia-
TEIHCTBO MHOCTPAHHOTO TOCYIapCTBa O KOMIIETEHIIUH 1 O TIpaBe, MoUIeKalleM IpuMeHeHn0. B mpotuBHOM
cllydyae, Takoe pelieHre MOXeT ObITh He MpHU3HaHo Kak B Kasaxcrane, Tak u B Poccun.

Cornacho ct. 27 Konsenun OOH o npaBax pebenka 1989 r., yuactHunei kotopoii siBisietcst U Pec-
myonmuka Kazaxcran, u Poccuiickas deneparust, poauTeld U 3aMEHSIONTNAE WX JIMIA, BOCITUTHIBAIOIIHE Pe-
OeHka, 00s3aHBI B TpefiesiaX CBOMX (DMHAHCOBBIX BO3MOXKHOCTEH CO31aTh TaKOH YpOBEHH JKU3HU, KOTOPBIH
MO3BOJISIET 00ECNIEUYUTh BCECTOPOHHEE Pa3BUTHE PACTYIIEro yesoBeka [1]. DTo monoxeHre Halio cBOe 3a-
KpeIUIeHHE U B HAITMOHAILHOM 3aKoHoaTenbcTBe Hammx crpaH: ¢T. 138 KobC PK cr. 80 CK P® Bo3maraer
00513aHHOCTH TIO COJICPIKAHHMIO HECOBEPIICHHOJICTHUX JIETEH HAa 000MX POTUTENICH.

Kak mpaBuiio, Bompoc ¢uHaHcoBoro oOecredeHusi peOeHKa peuraercsi MOoCpPeICTBOM yCTaHOBICHUS
QIMMEHTHBIX 0053aTeNbCTB, OAHAKO pean3auys npaBa Ha MOJYyYCHUE TAaKUX CPEACTB CTAIKHUBAETCS C MPO-
O5eMoii YKIIOHEHHSI IJIaTEBIINKOB AIMMEHTOB OT CBOCH 0OSA3aHHOCTH.

Obcyorcoenue

Pemras Bonpoc 0 MexxayHapoAHOH MOJICYAHOCTH O AeTaM O pacTopskeHuH Opaka B PecyOnuke Kazax-
ctan u Poccutickoii denmepariy, Ha ocHOBaHMH T1. 1 ¢T. 466 'pak1aHCKOTO TIPOIIeCCyalbHOTO Kojiekca Pec-
myonmukn Kaszaxcran (manmee — I'TIK PK) u 4. 2 ct1. 402 'paskmaHCKOTO MporieccyalbHOro Komekca Poccwmii-
ckoit ®enepanuu (nanee — ['TIK P®), kazaxcTaHCKOE M POCCHIICKOE 3aKOHOIATEIIECTBO ONPEACISIOT KOMIIE-
TEHIIMI0 HALMOHAJIBHBIX CYAOB Ha OCHOBE TPAJMLMOHHOIO JUIS OTEYECTBEHHOIO IIpaBa, HCIOJIb3YEeMOI'O
TaKXe BO MHOI'MX MHOCTPAaHHbBIX FOCYJapCTBaX, MOJIOKEHUS O IOACYTHOCTH 110 MECTY KUTEJIbCTBA OTBETUU-
Ka [2; 3].

OpHako Ka3zaxCTaHCKas U POCCHUHCKas IPaBOBasi CUCTEMa HE OTPaHUYMBAIOTCS TpaBHJIaMH OOLIeH moI-
cyadoctH, coraacHo I'TIK Kazaxcrana u Poccun nmpuMeHseTcsl TakKe M UCKIIIOUUTENIbHAs MOACY/IHOCTD T10
JefaM O pacTOp KEHUH Opaka ¢ MHOCTPAHHBIM 3JIEMEHTOM, eciii 00a Cynpyra UMEIOT MECTO JKUTEIbCTBA B
Pecnyonuke Kaszaxcran uimm Poccuiickoit @enepanun. Kpome Toro, cTopoHsl BIipaBe JOTOBOPUTHCS 00 H3-
MEHEHUH MOJACYJHOCTH A0 MPHUHATHUS €ro CYIOM K CBOEMY IPOU3BOJICTBY — TaK Ha3blBaeMOE B IOpUANYE-
ckoif Hayke npoporanuonHoe cornamenne (ct. 468 [PK PK u . 1 c1. 404 I'TIK P®), omrako, Kak cripaBen-
JMBO OTMEYaeTcs B JUTEpaType, MOAOOHOE corfalieHne caMo Mo cebe He BIUsSET Ha BHIOOp MPUMEHUMOTO
MaTepHaIbHOTO IIPaBa.

CemeiiHoe 3akoHonarenbeTBO Kazaxcrana u Poccun takke npegycMaTpuBaeT U clieliajibHbIe [IpaBUila
IUIsL ONpe/IeIeHUs] MEXKIYHapOIHON MOACYAHOCTH, Tak 1.2 cT. 244 Kogekca PK o Opake cynpyskectBe u ce-
Mbe (manee — KobC PK) u . 2 ¢1.160 Cemeiinoro xoaekca P® (ganee — CK P®) cynpyr, umerommuii rpax-
nauctBo (PK wimu P®), mposkuBarontuii Ha TEPPUTOPUN JIPYTOr0 TOCYIAPCTBA, MOKET PaCTOPTHYTH Opak ¢
CyIpyrom, mpoKMBaOIINM Takxke 3a npeaenamu PK uinu PO, He3aBUCHMO OT €ro rpaxJaaHCTBa B Ka3aXCTaH-
CKOM WK poccuiickoM cyne [4, 5]. Takue HOpMBI 3HAUUTEIBHO YIPOILIAIOT MIPOLIECC PACTOP KEHUsI Opaka At
00enx CTOpPOH, TaK Kak JIMYHOE NMPUCYTCTBHE MCTIIA U OTBETYHMKA B CyIeOHOM pa3OupaTenbcTBe He 00s3a-
TEJIbHO, HYKHO JIUIIb PYKOBOJICTBOBAaThCS HEOOXOAMMOCTBIO COOMIOACHUS UX IIPOLECCyaIbHbIX IIPaB, B Ya-
CTHOCTH, OTBETUMKY JOJDKHBI OBITH OTIPaBIICHB! KOMMHM MCKOBOTO 3asBJICHUS U IPYTUX MPOLECCYaNTbHBIX
JOKYMEHTOB, 00€ CTOPOHBI JIOJKHBI OBITh U3BEILICHBI O BPEMEHH U MecTe cyneOHoro 3aceaanusi. CTOpOHBL, B
CBOIO Ou€pesb, MOI'YyT CaMOCTOSTENIbHO IIPUHUMATh MEphI Ul 3allUTHl B Cyle, HallpuMep, B Opakopa3Bo.l-
HOM IIPOLIECCE MOXKET y4acTBOBATh MPECTABUTENb UCTIA T OTBETYHKA.

BoNbIIMHCTBO KOJUTM3MOHHBIX HOPM, PETYIUPYIOINX OpadyHO-ceMeilHble oTHOomIeHus, A Kasaxcrana
u Poccun copepkatcs B «KOHBEHIMM O IIPaBOBOI OMOIIM U IIPABOBBIX OTHOILEHUAX I10 I'PaXKJAHCKUM, Ce-
MEHHBIM U yroJOBHBEIM Aeiam» [6]. KuinHeBckas KOHBEHINS IPeayCMaTpUBAET JIBE IPUBSI3KU: JTUOO Ipax-
JaHCTBO CYINpyroB, 0o lex fori (3akoH cyna), 4to npoTUBOpeuHT HonoxkeHusM ct. 244 KobC PK u cr. 160
CK P®, Tak xak gaHHas KOHBeHIMs paTuduuupoana Kazaxctanom u Poccueit, TO JOIKHBI MPUMEHSITHCS
nostoxenuss Knmmaesckoi kouseHuH (1. 2 ¢T. 4 KobC PK u c1. 6 CK P®D).

OpnHako Ha MpakTHKE MPUCYTCTBYIOT CUTYaIMH, KOTJIa HEBO3MOXKHO OINPEIEIUTh MPUMEHIEMOE MPaBO
Ha OCHOBaHUM MEXIYyHapOAHBIX JAOTOBOPOB, paTuduimpoBaHHbx Pecrmybnukoit Kasaxcran u Poccuiickoit
Odepnepanueld, BHyTpeHHNX 3aK0HOB Kazaxcrana m Poccuu, oObraaeB, mpu3HaBaeMbiXx B Kazaxcrane n Poc-
CHH, TOT/Ia 11eJ1eco00pa3HO PyKOBOACTBOBATH MPUHIUIIOM «HAnOoJee TECHOW CBSA3M», TO €CTh B TAKOM CIIy-

66 BecTHuk KaparaHguHckoro yHuBepcuteTa



[apaHTuM 3amThl NpaB U 3aKOHHbIX MHTEPECOB. ..

Yyae MPUMEHEHUIO TIO/UICKHUT MPAaBO CTPaHBI, C KOTOPOW CEMEHHOE MPaBOOTHOIICHUE, OCIOXHEHHOE WHO-
CTPaHHBIM JJIEMEHTOM, HanboJiee TeCHO CBsA3aHO. MBI CUMTaeM, YTO HMEHHO TaKO€ MOTIONHEHUE B CT. 244
KobC PK u ¢1.160 CK P® cmocob¢TByeT yCTpaHEHHUIO KOJUTA3WH MEXKIY HOPMaMH CEMEHHOTO 3aKOHO/Ia-
tenbcTBa Kazaxcrana, Poccun u monoxennsmu KunmHeBckol KOHBEHITHH.

B psine 3apy0eXHBIX TOCYAapCcTB MPEIyCMOTPEHBI TapaHTHH TOTYUYSHHS aTMMEHTOB OT poauTeneil. 3a-
KoHOAaTeNbecTBO Wtamuu, @panrmu n VicnaHuu ycTaHaBiIMBaeT y3yQpPyKT Ha UMYIIECTBO POIUTENS, 00s-
3aHHOTO BBIIJIAYMBATH ATUMEHTHI. [lpy 3TOM B UTanuu, npyu HAIMYUU TOTOBOPEHHOCTH CYIIPYTOB, TPEIy-
CMOTPEHA BO3MOXKHOCTh CO3JaHHS CEMEMHOTO UMYIIECTBEHHOTO (DOH/IA, IEThI0 KOTOPOTO SBISICTCS MCKITIO-
YUTENBHO YAOBIETBOPEHHE OTPEOHOCTEH HECOBEPIICHHOIETHETO pebenka. § 1444 I'epmanckoro I'paxman-
CKOTO YJIO)KCHHSI JOIYCKAeT BBIZICT B COOCTBEHHOCTH JETSAM YacTH W3 UMyInecTBa poxuteneit. B Ilonbire u
Bo ®paHnuu (QyHKIIMOHUPYET CHEIMATBHBIA aTMMEHTHBIN (DOH/I, IIEIBI0 KOTOPOTO SBIISETCS BHIILIATA JC-
HEXHBIX CPEJCTB Ha COAEpKaHME JeTe Ha CPOK HAXOXKICHHUS POAUTENS, YKIOHSIOIIEroCs OT YIUTaThl aju-
MEHTOB, HaXO/ISAIIETOCS B PO3BICKE.

Kak moka3siBaeT mpakTHKa, TOJIEKO UMYIIICCTBEHHBIX TapaHTHI JUTS UCTIOTHEHHUSI CYICOHBIX PEIICHUN O
B3BICKAHUW AJIAMEHTOB HEJIOCTATOYHO, HEOOXOAMMA CHCTEMa OpraHHM3aIlMOHHBIX TapaHTHI, KOTOPbIE OyIyT
COZICUCTBOBATH CITY)kO€ MPHUCTABOB-UCIIOJIHUTEICH. SIpKUM IIPUMEPOM YCTAaHOBIICHUS TaKOW CHUCTEMBI CIIy-
xut CIIA, TaMm pa3paboTaH u IIUPOKO HCIIOJIE3YETCS MEXaHU3M CBEPKH JaHHBIX (DMHAHCOBBIX YUPEIKICHUM.
OpraHbl ONICKU ¥ TONEYHUTEIBCTBA HACICHBI MTPABOM JOCTyIa K MH(pOpManuu o 0AHKOBCKUX CUETax Iuia-
TEJBINMKA aJJMMEHTOB, B CIIydae YKJIOHEHUS ero OT YIIIaThl, IPEeAyCMOTPEHa BO3MOXKHOCTh 3aMOPO3KH cUeTa
JI0 BBIXOJI JINIA HA KOHTAKT C OpraHaMH OIEKH, TAKOH MeXaHH3M ce0sl 3apEeKOMEHI0BAI U NTPH3HAaH Hanbo-
nee 3¢ PEeKTHBHBIM.

Pa3BuTHe 3aKOHOIATENBCTBA O MPEIOCTABICHUM aTUMEHTOB OBIBIIEMY CYNpyTy Hadajioch B 1918 1.,
Y M3HAYAJIHHO MPaBO HA aTAMEHTHI OBIBIIHMIA CYIPYT MM B T€YEHHE Tojja ocie pa3Bojia B TOM CIllydae, ec-
71 OH OBLT HETPYHOCIOocoOeH U Hyx)aancs. Yxe «Kogekc o Opake u cembe PCOCP» 1969 r. npenocrasun
OBIBIIIEMY CYIPYTY MPaBO Ha AIMMEHTHI, BKIIFOYAs MPABO JKCHBI HA TOJMYYCHHE ATMMEHTOB B MEpHoa Oepe-
MEHHOCTH ¥ TOCTW)KCHHS PO’KICHHBIM peOSHKOM ToryTOopa JieT [7].

JeiicTBytomee OpadHo-ceMeiHOe 3akoHONATeNbCcTBO Ka3zaxcrana u Poccum mpenoctaBiseT cynpyram
MPaBO 3aKJIFYUThH COTJIANICHHUE 00 yIlaTe aJUMEHTOB, KOTOPOE MOXKET CTaTh YacThi0 OpayHOro JOroBOpa
160 OBITh OTAEIHHBIM JTOKYMEHTOM, Pa3pelIaroIiiM BOIPOC O MOPSAIKE, pa3Mepe U crocobe yIaThl anu-
MEHTOB cynpyry 1o ux yemorperuio (ct. 157 KobC PK u cT. 99 CK P®).

OnauM U3 00CTOATENBCTB, IPU KOTOPBIX CYIIPYT UMEET MPaBO MOMydYaTh aTUMEHTHI OT OBIBIIIETO CYII-
pyTa, SBISETCS HETPYIOCIOCOOHOCTh OBIBIIETO CYIIPYyTa, OJHAKO CISAYET OOpaTUTh BHUMAaHHE, 9TO, IO 00-
eMy MpaBuiTy, IIPaBO Ha MOMydeHHE aTMMEHTOB BO3HUKAET, €CIIH HETPYIOCIIOCOOHOCTh BO3HHKIIA IO pac-
TOpKeHMs Opaka WM B TEYCHUE OJTHOTO TO/a ITOCIIE paCTOPKEHUs Opaka.

Takas HOpMa C ONpEACIICHHBIMH JOMOJHCHHUSIMH COJCPIKHUTCA U B 3aKOHOAATEIBCTBE JPYTHX TOCY-
napctB. Hammpumep, comepxkures 1.1 c1. 150 Konekca o 6pake u cembe Pecryonuku Kazaxcran ycranapimm-
BaET, YTO, €M (PaKT BOZHUKHOBEHHS HETPYIOCIIOCOOHOCTH CTall PE3YJILTATOM 3JIOYIOTPEOIICHHS CYTIPYroM
CHUPTHBIMU HANMTKaMH, HAPKOTUYECKUMHU BEIICCTBAMHU WIIM B PE3YJIbTATE COBEPIICHUS UM YMBIIIICHHOTO
MPECTYIUIEHUS, 3TO MOXKET MOCITYXUTh OCHOBaHWEM IS OCBOOOKICHHUS APYTOTo CyNpyra OT 00S3aHHOCTH
o cojiepkannio Takoro Jymna [4]. Cyx BOpaBe Tak K€ OTpaHUYUThL B JAHHOM CIydae BBITUIATY aIAMEHTOB
OTIPE/ICTICHHBIM CPOKOM.

[To ucreyeHnu roza mocie pacTOpKEeHUs Opaka MpaBO HA MOJyYEHUE aTUMEHTOB 110 HETPYIOCIIOCO0-
HOCTH He Bo3HHKaeT, HO CK P® conepxuT HCKIIIOYCHUE U3 TAHHOTO MpaBuja: HYKIAIOIMIHNACS CYIIPYT, J0C-
TUTTINH TIEHCUOHHOTO BO3pAacTa B TEUYCHHUE IIATH JIET IMOCJE PACTOPIKEHUs Opaka, UMeeT MpaBo TPeOOBaTh
QIMMEHTHI B CyIcOHOM TIOPSIKE, €CJIM CYNPYTH COCTOSUTH B Opake JJUTENbHOE BpeMsl. Takasi HopMa 3aIiu-
[IaeT WHTEPECHl CYIpyra, KaK MpaBWIIO, KEHBI, KOTOPas JINIIMIACH TPYAOBOTO CTaka, a PaBHO U TPYJOBOU
MIEHCHH, U3-32 TOTO, YTO TIOCBATHIIA ce0sl CeMbe, a padoTa B MOKUIIOM BO3PACTE MOXKET HETATUBHO OTPa3UTh-
Csl Ha 3JIOPOBbE U pa3Mepe Mocienyrolei neHcuu. [Ipu 3ToM B 3aKOHE HE YKa3bIBaeTCS CPOK, MIPH KOTOPOM
Opak OyneT CUMTaThCS ATUTEIBHBIM, B K&KJOM KOHKPETHOM CIydae CyAbs OyAeT OIeHHUBATh psia (PakTOpOB,
YTOOBI YCTAHOBUTH HEOOXOANMOCTD BHITUIATHI AIUMEHTOB OBIBIITNM CYIPYTOM.

ANMMEHTHBIC OTHOIICHHUS OBIBIINX CYNPYTOB MMPEKPANIAIOTCS MPU BCTYIUICHUU CYIIPYTa, MOTyJaroero
QIMMEHTBI, B HOBBIY Opak. OjHaKo OpayHO-ceMeliHoe 3aKkoHOoIaTebcTBO Kazaxcrana u Poccun yuuThiBaeT
TOJIBKO 3aperuCTPUPOBAHHbBIE OpavHble OTHOIIEHHS, YTO MOPOXKIAET 3J0YIOTPEOIeHNe TPaBoOM, TaK Kak He-
JOOPOCOBECTHBINM MOMYYaTeh ATMMEHTOB MOXET COCTOATh B (PAKTHYECKUX OpayHBIX OTHOIICHUSX, HO CIIe-
IUANBHO WX HE PETUCTPUPOBATH B YCTAHOBJICHHOM 3aKOHOM TOPSIIKE, YTO HAPYIIaeT MpaBa OBIBIIETO CYII-
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pyra, BHIUTAYUBAIOIIETO ATAMEHTEI. MBI CUUTaeM, YTO B TAKOM CIIy4ae JOJDKHBI YCTAaHABIMBATHCS JOIOJIHU-
TeJbHBIE TAPAHTHH TIPaB OBIBIINX CYNPYTOB, M B IOJOOHBIX CUTYAIMSAX Cy.l JOJDKEH MPUMEHATH MpaBHia CT.
120 CK B mopsiake aHAIOTHH 3aK0Ha [5].

Bonbmioe BHUMaHNE B Opakopa3BOIHOM 3aKOHOAATENBLCTBE €BPONEHCKUX TOCYIApCTB YACNSETCs allu-
MEHTHBIM 00s3aTenscTBaM. CyIecTByeT TpW KOHIENTYalIbHBIX TOIXO/Ja B PETYIHMPOBAHUH ATUMEHTOB
OBIBIIM CyTIPyTaM:

1) KaxapIil U3 CYNpyroB AOJDKEH JOOBIBATH CPEICTBA sl CYIIECTBOBAHHS CaMOCTOSTENLHO, 00s3aH-
HOCTB TI0 COJIEPKAHUIO CEMbHU HE JOJDKHA BO3JIaraThCs Ha OJHOTO U3 HHUX;

2) )keHa, 1Mo 00IIeMy MpPaBUITy, BHITUIAYMBACT AIMMEHTHI OBIBIIEMY MYXKY JIMIIb B UCKIIOYUTEIHHBIX
ciTydasix: 00JIe3Hb;, HECUACTHBIN CITydai, MOBJICKIINHA HETPYIOCIIOCOOHOCTD; MPEKIOHHBIN BO3PACT, OJHAKO
00513aHHOCTP BBITUIATHI ATUMEHTOB MY>KEM HE OIpaHUYHNBACTCS;

3) anuMmenTHas 00s3aHHOCTD OBIBIIMX CYTPYTOB BO3JIaracTcs Ha HUX B paBHOMW CTENIEHU, OCHOBHBIM 00-
CTOSATEIHCTBOM BBICTYIAeT HYXIa€MOCTb YITPABOMOUYEHHOTO H IUIaTEKECTIOCOOHOCTh 00SI3aHHOTO, YTO IMOJI-
JISXKUT 00s3aTebHOH oneHke [8; 40].

CrnenmyeT OTMETHTD, YTO Bce CTpaHbl EBpONbI MPU3HAIOT B3bICKAaHKWE aJMMEHTOB B MOJb3Y HYXKIArolle-
rocst OBIBIIIETO CYIIpyTa 00s3aTeIEHBIM TTOCTICACTBUEM PAacTOPKEHUS Opaka.

BrimnaTta anmMeHTOB — 3TO, MPEKIE BCETO JIHMIIL OJHO M3 MPABOBBIX MOCIEACTBUHA pa3Boaa. B coor-
BETCTBUM C 3aKOHOJATEIHCTBOM | €pMaHUU MPOHMCXOIUT TaK Ha3bIBAEMOE «BBIPABHHBAHUE)» UMYIIECTBCH-
HBIX BO3MOKHOCTEH. [Ipr BO3/I0’keHNN Ha OJHOTO M3 CYNPYroB OOSI3aHHOCTH MO BBITIATE aJJMMEHTOB OBIB-
eMy CYIpyry CyJA YYWUTHIBa€T BO3MOXKHOCTH €ro Mpo(eCCHOHAIBHOMN NEATENIbHOCTH, HCXO/S U3 CUTyalluu
Ha pBIHKE TpyZa, Tak Kak B § 1569 I'epmanckoro I'paxxaaHckoro YinoxeHHs! COACPKUTCA MPUHLIUI CaMo-
oOecriedeHus] pa3BeJICHHBIM CYIPYroM COOCTBEHHBIX MOTPEOHOCTEH — «IOCie pa3Bojia cymnpyr OyneT co-
JepkaTh ceds cam». HeMenkuMm mpaBoM Takke MPEeIyCMOTPEH MEpexoj] AIMMEHTHON O0O0S3aHHOCTH K Ha-
CJICTHUKAM JOJDKHUKA TI0 aIAMEHTHBIM 0053aTelNbCTBaM, MPH 3TOM pa3Mep BBIILIAT 3aBUCUT OT COIUAIIb-
HBIX, HAJIOTOBBIX BHITUIAT M CPEIIHETO YPOBHS 3apab0THOH IIaThl B KOHKPETHOM PETHOHE.

B rpaxnmanckom 3akoHonmatenbcTBe DpaHIMU 00S3aHHOCTh MO COJCPKAHUIO CEMbU BO3JIAraeTcs Ha
oboux cynpyroB B paBHOH Mmepe. [lociie pa3Boaa 0043aHHOCTD IO OKa3aHHUIO MaTepHaIbHON HOAJEPKKH CO-
XpaHseTcsl Ha Cynpyre, MHUIUUPOBABILEM Pa3BOJ, OCHOBAHUEM KOTOPOTO CTAJI0 Pa3leibHOE MPOKUBAHME.
JIOTIOTHUTENFHO K aTMMEHTHBIM BO3JIaraeTcsi 00S3aHHOCTH 1O JISYEHUIO CYIpPyTa, CTPAJAIOIEero TyIIeBHBIM
paccTpoiicTBOM, pa3Mep TaKMX BBIIJIAT 3aBHCHT OT JIOXOJIOB O0OWX CYIpPYTOB M B MOCIENYIOIIEM BCE yKa-
3aHHBIE 005I3aTENbCTBA MEPEXOAAT HACTECTHUKAM.

CornacHo 3akoHOaTensCcTBY HopBernn oba cympyra o0s3aHbI OKa3bIBaTh APYT APYTy MaTepHaIbHYIO
MOAJEPKKY U COAEPkKATh CEMBIO JIMIIb A0 MPEKpaIleHNs] COBMECTHOM KU3HU. AJTMMEHTHBIE 0053aTeIbCTBA
Ha OJJHOT'O CYIPyTa BO3JIATAIOTCS JIUIIb B UCKIIOUUTEILHBIX CIydasX, HampuMep, Mpu 0OJIe3HU MO0 WHBA-
JUIHOCTH, THOO B CIIydyae, eCld OJUH U3 CYIPYTOB YTPATHI BO3MOXKHOCTH COAEPKATH ce0sl CaMOCTOSATEILHO
BCJIE/ICTBHE TOTO, YTO OH OBLJI 3aHST BEIEHUEM JOMAIITHETO X03siCTBA U (MJIM) BOCIIUTAHUEM JIETEH.

Cremyer yaenutb BHUMaHuE TipobieMe, BeITekaromieit n3 Hopm ct. 16 KobC PK u ct. 16 CK PO, ycra-
HaBJIMBAIOMIEH, YTO C ICKOM O PAaCTOPKEHUHU Opaka MOXET 0OpaTUThCs, B TOM YMCIIE OMEKYH Heleecrnoco0-
HOTO CYIIpYTa, TaK KaK HeNlb3sl UCKIIOYUTh TaKOW BapHaHT, KOT/Ia OMEKYHOM HEJeecliocCOOHOro Cynpyra Ha-
3Ha4YaeTcs APYToil Cympyr, KOTOPBIA 30yNOTpeOIsieT CBOMMH MOJTHOMOYHSAMHU M, COOTBETCTBEHHO, HE TIPO-
SBIISIET MHULIMATUBEI B pacTop:keHuu Opaka [9; 365].

s 6onee mogpoOHOTO PacCMOTPEHHSI STOTO BOPOCA pACCMOTPUM ONBIT DpaHIyH, T1e TPaKAaHCKUM
3aKOHO/IaTEIbCTBOM MPEIyCMOTPEHa BO3MOXKHOCTH ITOAAYM 3asBIEHUS O PACTOPKEHHWH Opaka OMEeKyHOM
TOJIBKO TIPH HAJIMYUH Pa3pelIeHus] WICHOB CEMEHHOr0 COBETa MO0 CyIbH MO OMeKe, KOTOPOe MPHHUMAETCS
Ha OCHOBaHUM MEJIUIIMHCKOTO 3aKII0UeHUs. Takas HopMa NpU3BaHa rapaHTUPOBATh 3alUTY NPaB U UHTEPE-
COB TIOJIOTICYHOTO KaK Hambosee c1aboi CTOPOHEL.

Bwi600b1

MHorue ydensle-ipaBoBebl B Kazaxcrane u Poccun roBopaT 0 HE0OOXOIUMOCTH COBEPLICHCTBOBAHUS
HOpM OpayHO-CEMEIHOT0 3aKOHOJATEIbCTBA, PErYJIUPYIOIUX OTHOIIEHUS ¢ MHOCTPAHIAMU U JMIaMu 0e3
IPaXJaHCTBA, B YACTHOCTH, PACIIMPUTh KOJINYECTBO NPHUBSI30K, BKIIOYUB T€, KOTOPHIE IMOJIyYMIN IIUPOKOE
pacnpocTpaHeHHE B €BpPONEHCKUX rocyaapcTBax. Hampumep, 3akpenuTs NpUBA3KY K IPaBy CTPaHBbl, ¢ KOTO-
poli oTHOIIEHHE Hanboee CBA3aHO K MpaBy Hanbosee OIaronpuiATHOMY AJISl CTOPOHBI, K KOTOPBIM OOBIYHO
OTHOCST MaTh U HECOBEPIIIEHHOJIETHUX JICTEH.
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Mpsl cuuTaeMm, 4TO OOJBIIMM IIArOM Ui ONTHMHU3ALMH DPErYJIUPOBAaHHA MEXKAYHAPOAHBIX OpayHoO-
CeMEHHBIX OTHOILIEHWH B HAIIMX CTPaHaX CTAHET 3aKJII0YEHHUE JBYCTOPOHHHUX JOIOBOPOB O B3aUMHOI IO-
MOIIM [0 CEMEHHBIM IIPAaBOOTHOIIEHUSIM C I'OCYAApCTBaMH, C Ipa)kIaHaMU KOTOPBIX Haubosee 4acTo 3a-
KITIOYAIOTCsl TpaHCHAIIMOHAJIbHBIE Opaku (Hampumep, I'epmanust, Manausus, Kuraii, ®pannus, CLLIA, Kana-
auap.).

Takum 00pa3oM, MBI MOJKEM CHEIATh BBIBOA, YTO BOIIPOCHI PACTOPKEHHUSI MEKITyHAPOIHBIX OpakoB B
npaBoBoi cucteme Kazaxcrana m Poccun H0CTaTOYHO YCHEUIHO PEryqUpYyIOTCS HallMOHANBHBIM 3aKOHO/A-
TENBCTBOM, MEXIYHAPOIHBIMH JOTOBOPAMHU U OOBIYasIMH, OJHAKO AJS1 OONbLIel ONTUMHU3AIMK Opakopas-
BOJIHOTO IIpOIiecca U UHTETPalui HOPM MEKAYHApOJHOTO YAaCTHOIO IIpaBa B Hallle 3aKOHO/ATEIbCTBO HEOO-
XOAMMO COBEPILEHCTBOBAHUE HALMOHAIBHBIX HOPM, B HACTHOCTH, BKJIFOUMB HOBBIC NIPUBSI3KH, 3aKJIIOUUB PSIT
JIBYCTOPOHHUX JJOTOBOPOB U JIPyTUe CIIOCOOBI, TOAPOOHO OMMCAaHHBIE BHINIE B JAHHOW CTAThe.

Ha naHHBIN MOMEHT CTOMUT BOIIPOC O COBEPIIEHCTBOBAHUHU 3aKOHOAATENILCTBA 110 B YaCTH 00ECHICUEHUs
peaIbHOTO TOMYYCHUS MEHEKHBIX CYMM IS aeTeid. sl ycrmemHoi peaqu3anui Tako IeIn He0OXO0aMMO
ydecTb 3apyOeKHBIH OMBIT U PeoOpa30BaTh €ro I HAIMOHAIBHOTO 3aKOHOAATEBCTBA.

B poccuiickoii mpaBoBo# crucTeMe HEOOXOANMO 3aKPENUTh UMYLIECTBEHHBIE TapaHTHH, KOTOphIe obec-
reyaT MoJIyuyeHHe HECOBEPILIEHHOIETHUM PEOEHKOM JICHEKHBIX CPEACTB OT OTAEIBHO IPOXKHUBAIOLIETO POAU-
tensa. TakuMu rapaHTHSMHU MOTYT CTaTh:

1. Kanuranuzanus miarexel, kotopas OyneT 3aKiIioyaTbesi B OTKPBITUM B OaHKE JIMIEBOTO cUeTa Ha
ums pebenka. Ha takoii cuer OyayT HOCTYHaTh ACHBI'M HAPSMYIO OT JOXOAOB POIUTENS, 00s3aHHOIO yIUla-
YMBaTh aJIJMMEHTHI. B CBOIO ouepenb, KOHTPOJIb 3a PAacXOA0BaHUEM TaKUX CPEACTB OJDKEH OBITh BO3JIOXKEH
Ha OpraHbl OMEKU U MOTIEYUTENHCTBA.

2. Jlapenue, Kak MMyILIECTBEHHas rapaHTUs, 3aK/IIOYAE€TCs B BBIACJICHUM HMMYIIECTBA IUIATEIIbIIUKA,
CITOCOOHOTO TPUHOCHUTH €KEMECSIIHBIN TOXOM, M MEePEeBOJIC €ro Ha MM peOcHKa (HEABHKUMOCTD, aKIIUHN).
BBenenue Takux monoxeHud TpeOyeT M3MEHEHHS B CEMEHHOM 3aKOHOIATENbCTBE B YACTH pazfesia COBME-
CTHO Ha)XUTOT'O UMYIIECTBA, YUUTHIBAas BO3SMOKHOCTD AapEHUs ero 4acTH peOeHKy. JeiicTByromee cemeiiHoe
U TPOLECCYAIbHOE 3aKOHOAATENILCTBO ITOKA3bIBAET, YTO B HEM COZICPIKUTCS Psii MPABOBBIX HOPM, 3ally-
LIAIOLINX MPaBa U HHTEPECHl BCEX WICHOB CEMbU IPH PacTOP)KEHUH Opaka.

CornacHo feiicTByronieMy OpayHO-ceMeiHOMY 3akoHonaTenbcTBy PecryOnuku Kazaxcran u Poccuid-
ckoii denepaliuy OpraHbl ONEKU U MIONEUUTENILCTBA BIIPaBe OOPATUTHCS B CYJL C 3asBICHUEM O PACTOPKEHUH
Opaka JUILIb IPU HAJIUYUM JOCTATOYHBIX OCHOBaHUI. MBI cunTaeM, 4TO AJIS 3aILUTHl MHTEPECOB HYXJalo-
HIeHCsl CTOPOHBI JOJDKHBI OBITH MPEAYCMOTPEHBI JOMOIHUTENBHBIE TAPAHTHH M TPUHSTHI CIEAYIOIUE TO-
IIPaBKU B 3aKOHOJIATEIbCTBE!

1) cnexyer momomauTh 4. 1 cT. 8 demepanbHoro 3akoHa «O0 omeke u moneuntenascTBe» [10], comep-
Kalle MOJTHOMOYHS OPraHOB ONEKH U MOMEYNTENbCTBA, CISIYIONNM MMyHKTOM: «00pallieHe B CyJl C HICKOM
0 pacTop’keHHH Opaka B LEJSX 3alllUThl IPaB M WHTEPECOB IpakJaHWHA, IPU3HAHHOTO HEAEECIIOCOOHBIMY,
gTOOBI TaHHEIHN 3akoH padoTai Bo B3amMmocss3u ¢ CK PO;

2) u3 c1.10 denepanpHOro 3akoHa «O0 OmNEKe W MomeunTeNbeTBe» U 1. 2 cT. 122 Komekca «O Opake
(cympyxectBe) u ceMbe» PecnyOnuku Kazaxctan cieqyer HCKIIOUUTE MOJIOKEHHE O TOM, YTO CYNpPYT UMeeT
[PEUMYIIECTBEHHOE NPaBO OBITh ONEKYHOM HJIM MONEYHUTENIEM IIO0NEYHOI0 Mepesl BCeMU JIPYyTMMU JIMLAMHU,
IIOCKOJIbKY B IaHHOM CIIy4ae 3aJI0KeHa KOJUIN3HUsI HHTEPECOB CYIPYIOB, OJIMH U3 KOTOPBIX HEJIEECIIOCOOEH;

3) ucxoAs U3 MEePeUrcCIIEHHOTO BhIlIE, MOANEeKUT nononHenuto [locranosnenue [Inenyma BepxoBHoro
Cyna P® ot 5 Hos0pst 1998 roma [11]. B HemM 1omKHO comepKaTbesl yKa3aHue Ha BOBMOXKHOCTh TIpEIbsIBIIC-
HUS MICKa O PacTOP)KEHUM Opaka opraHaMM OIEKH U MONEYUTENIbCTBA B LEJISIX 3aLIUTHI IpaB U CBOOO JIHLIA,
MPU3HAHHOTO HEJEEeCIIOCOOHBIM.
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Komenerke ToJiMaran 0asajapabIH KOHE HEKeHi 0y3yra MYKTa)
KYOalbIHBIH KYKBIKTAPbl MEH 3aH/bI MY//le/IepiH KOpFay KemijaikTepi

Makanaza oTOAChUIBIK KYKBIKTBIH ©3€KTi JKOHE MaHBI3[bl DJIEMEHTI, COHBIH ilIiHAe OTOAchl Typajbl
XaJbIKapanblK O0TOAChl KYKBIFBI — KOMeEJIETKE TOJMaFaH OanamapAblH KYKBIKTapbl MEH 3aHIbl MYIJEIEPiH
JKOHE aXbIpacy KesiHze xkyOailiapra Kepek Kopray KelIIIKTepiH KapacThIpaibl. byl »KyMBICTBIH MaKcaTbl —
0TOACBUIBIK AXBIpacy Typaibl 3aH KEHMUINIKTepiHiH, JaMy CaTBUIAPBIHBIH JKOHE OJIAPABIH KYKBIKTHIK
epexmenikrepinie Kazakcran Pecny6Ommkacensi, ['epmannsausi, Opanmusueie, Peceit denepannschabig
oHe Oacka na OipkaTap MeMJIEKeTTepIiH 3aHHaMachIMEH 63apa KapbIM-KAaTBIHACH TYpalbl ©3€KTi
JJIEMEHTTepiH aHbIKTay. JKYMBICTBIH ofiCHAMAJIBIK HETi31 KYKBIKTHIK KEMUIIIKTep/li KaJIBIITACTBIPYFa JKOHE
TYBIHIAFaH MoceJeNepi Menryre KaTbiCThl TYbIHAAFaH TCOPHSHbI, KYKBIKTBHIK aKTUIEpAi 3epTTeyAiH xKyiemi
Tocinaepinen Typaznbl. bynan 6acka, GUIOCOPHSIBIK CHIIATTAFbl SMICTI, TANAAYAbI, CHHTE3/, NHIYKIHSIHBI
KongaHaapel. JKYMBICTBI JOrMaTHKAJBIK Tanfay, TapUXU >KOHE pEeTTeyIli, Ma3MYHJIBIK-(yHKIIHOHAIIBIK
ozicTep KeMeriMeH jKy3ere acbipaibl. Epni-3ailbINThUIBIK KAaTBIHACTAPIBIH epeKIIeirine Kapai, 3ag
HIBIFAPYLIBI @KBIPACKAH JKaraaiizia oT0Oachl MyLIENepiHiH KYKBIKTapbl MEH MYAJCICPiH KOpFay KemuImiria
Oenrineiii, 6ipak kelOip Mocenenep menramend Kanansl. OCbiFaH 0alTaHBICTHI 013 MIET eJIEPAiH 3aHAaPhIH
TallaiiMBI3 JKOHE YITTHIK 3aHHAMaHBl pedopmanay >OJIAphIH YCHIHAMBI3: IOPHCAUKIMSHBI AHBIKTAY
OOMBIHIIA E€KDXKAKTH XAJIBIKAPAJIBIK IIApTTap JKacajaambl, KOMeJIeTKe TOJIMaraH OajlajapiblH aluMEHT airy
KYKBIFBIH KOPFay/IbIH jKaHa KeMUIIIKTepiH Oenriieiii, KOpFaHIIbUIBIK Typalibl 3aHHAMaHbI pedopMaiai/ipl.

Kinm ce30ep: Ka3zakcran, Peceil, eyponanbik 3aHHaMa, XaJIbIKapaJbIK JKeKe KYKBIK, aXbIpacy, HeKeHi 0y3y,
AIMMEHTTIK KaThIHACTAp, KOMEJIETKE TOIMaraHaap, OypbIHFbI epili-3alibINThLIAp.

A.A. Nukusheva, L.V. Kudryavtseva, Y.A. Chervonaya

Guarantees for the protection of the rights and legitimate interests
of minor children and the spouse in need of divorce

In the article the actual and important aspect of family law, including international family law — the guaran-
tee of protection of the rights and legitimate interests of minor children and needy spouse at divorce was con-
sidered. The purpose of this work is to identify the problematic elements of family divorce legislation in rela-
tion to guarantees, their legal features, stages of development and their relationship with the legislation of the
Republic of Kazakhstan, Germany, France, the Russian Federation and some other states. The methodological
basis of the work is the system approaches to the study of the theory, legal acts, which relate to the establish-
ment of legal guarantees and ways to solve problems. In addition the methods of philosophical nature, analy-
sis, synthesis, induction were implemented. The work was carried out with the help of dogmatic analysis, his-
torical and normative, content and functional techniques. Based on the specifics of marriage, the legislator es-
tablishes guarantees for the protection of the rights and interests of family members in divorce, but some is-
sues remain unresolved. In this regard, we analyze the legislation of foreign countries and propose ways to re-
form national law: to conclude bilateral international treaties to determine the jurisdiction, to establish new
guarantees to protect the right of minor children to receive alimony, to reform the legislation on guardianship.

Keywords: Kazakhstan, Russia, European legislation, international private law, divorce, dissolution of mar-
riage, alimentary relations, minors, ex-spouses.
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